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JL  HE  following  work  was  originally  intended  to  hffti<^ 
thing  move  than  the  preliminary  difcourfe  to  one  much  lefa 

fpeculative,  and  of  a  more  confined  range. 1  had,  as 

well  from  tafte,  as  from  views  of  a  private  nature,  which  it 
is  immaterial  to  mention,  been  led  much  to  the  ftudy  of 
the  Law  of  Nations.  I  had  thrown  together  a  body  of  notes 
upon  the  particular  parts  of  it,  which  were  more  immedi- 
ately the  obje£l  of  my  enquiries,  and  I  conceived  the  de- 
fign  of  colle6Hng  them  into  a  work,  which  would  have  been 
called  "  A  Treatife  of  Diplomatic  Law." 

The  nature  of  Sovereignty,  and  the  rights  of  indepen- 
dent States  :  the  manner  in  which  they  were  created,  and 
their  mode  of  communication  by  Ambaflfadors ;  the  differ- 
ent forts  of  Embaflies,  and  the  confequent  divifion  of  the 
Reprefentative  Chara6ler  into  Minifters  of  the  firft  and  fe- 
cond  order;  their  rights  and  privileges,  particularly  their 
inviolability ;  the  rank  and  pretenfions  of  the  nations  of 
Europe  ;  the  nature  and  laws  of  Negotiation  and  Treaty  ; 
the  legal  fources  of  their  authority,  and  the  mode  of  their 
interpretation;  all  this  I  meant  to  confider. 

I  had  colle£ted  my  materials,  and  made  my  arrangements ; 
the  authorities,  the  fafts,  and  the  cafes  were  ready,  and  I 
had  nothing  to  do  but  to  put  them  into  language. — But, 
previous  to  this,  a  very  important  confideration  engaged  my 
attention,  which,  though  it  has  moved  the  enquiry  of  every 
man  that  ever  came  to  the  ftudy  of  laws,  murt  for  ever  be 
interefting,  and  has  not  always  been  fatisfailorily  difpofed 
Qf,     I. mean  the  account  of  that  obligation  in  general,  un- 
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der  which  we  conceive  ourfelves  bound  to  obey  a  law,  inde~ 
fendeHt  of"  thofe  refources  which  the  law  itfelf  provides  fdi: 
its  own  enforcement.  I  was  more  particularly  called  to 
this  confideration  on  the  fubject  before  me,  becaufe  the 
law^  of  which  I  was  about  to  treat,  having  no  common  tri- 
bunal to  execute  its  decrees,  men  were  left  merely  to  their 
confciences  to  determine  whether  they  would  obey  it  or  not. 
Upon  turning  to  the  fundamental  parts  of  all  the  treatifes  I 
had  perufed,  I  found  myfelf  referred  to  the  Law  of  Nature 
for  the  real  and  original  fource  of  all  the  obligation  in  men 
to  obey  the  Law  of  Nations;  and  this  Law  of  Nature 
again,  I  was  told  to  look  for  in  my  own  heart  and  natural 
confcience,  which  were  to  decide  for  me  and  all  the  world 
in  the  fame  manner,  in  almoft  all  cafes.  At  the  fame  time, 
the  fyftem  of  the  Law  of  Nations  was  neither  more  nor  lefs 
than  a  particular,  detailed,  and  ramified  fyftem  of  morals, 
in  which  departure  was  made  from  that  great  outline,  and 
thofe  general  perceptions,  conf^ituting  the  Law  of  Nature* 
and  we  were  brought  to  the  minute  application  of  them  to 
cafes  and  do61rines  to  particular  fets  of  people.  All  this, 
notwithflanding,  was  fuppofed  to  be  really  binding  upon 
all  the  world,  though  it  was  confeffed  that  all  the  world  did 
not,  and  would  not  obey  it.  Cafes  of  nicety  even  were 
brought  forward  and  canvalTed  upon  general  principles, 
which  a//,  it  was  held,  were  bound  to  obferve,  and  they 
were  therefore  called  upon  to  think  alike  of  thefe  ■particular 
cafes,  although  they  were  a  mere  application  of  the  general 
principles,  and  about  that  application,  different  writers 
were  far  from  being  agreed. 

■  T  own  this  never  fatisfied  me;  and  when  I  conlidered  how 
diiEIicult  it  was  for  the  whole  oj  mankind  to  arrive  at  the  fajne 
ideas  of  moral  good,  from  the  prejudices  of  education  and 
liabit,  in  the  different  images  of  fociety  in  which  they  might 
be;  more  particularly  when  I  recollecSted  the  great  differ- 
ence of  opinion  that  was  among  very  learned  men,  of  the 
fame  nations  and  'ages,  and  who  had  had  the  fame  fort  of 
education  concerning  the  Law  of  Nature  itfelf;  I  was  ftill 
more  ffaggered  in  my  belief  that  a//  the  world  were  bound 
to  obey  the  ramified  and  definite  fcheme  of  duties  called  the  ■ 
Law  of  Nations.  .rn- , 

Wiien  I  examined   into  my  own  belief  concerning    myo' 
obligation  to  obey  this  Law,  I  found  it  well  fortified,  and 
fafiicienlly   firm.     But  it   was  fo,   from  a  particular  fet  of 
ooiniohs  which  T  had  imbibed  from  education  and  the  force 

of 
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of  example,  confirmed  and  dire6tcd  by  the  authority  and 
precepts  of  a  religion   in   which  I  believed.     Something 
certainly  might  be  derived  from  my  own  natural  propenfities 
andfeelings;  but  thefe  laft  were  farlefs  diftlnguifhable  thaa 
the  firft  ;  and  had  they  been  wholly  independent  of  them, 
I  found  that  they  perhaps  might  not  carry  me  fo  far  as  1  cer- 
tainly was  wulling  to  go^  under  the  influence  of  thdfe  other 
weightier   conliderations.     Still  lefs,  therefore,  did  I  cori- 
lider,  that, other  perfonsj  who  had  perhaps  been  taught  by 
education,  example   and    religion,  to  think  of  their  duty 
towards  their  neighbour  in  a  manner  totally  different  from 
what  was  laid  down  in  our  Codes  of  the  Law  of  Nations, 
could  be  bound  to  a6t  exa611y  in  the  way  prefcribed  by  thofe 
codes.     Neither  could  I  imagine  that  I  had  any  right  to  a6t 
towards  all  other  people  as  if  they  had  broken  a  lavj^  to  which 
they  had  never  fubmitted,  which  they  had  never  underftood, 
or  of  which  they  had  probably   never  heard.     Where  we 
were  under  the  exprefs  commands  of  the  Deity  concerning 
them;  or  where  they  profeffed  to  obferve  a  Code,  fo  dire611y 
the  oppofite  of  ours,  as  to  interfere  with  our  happinefs  and 
juil  rights  ;  then,   indeed,  I  could  conceive  we   might  a6l 
towards  them  as  towards  enemies,  whofe  difpofition  it  was, 
like  beafts,  to  prey  upon  us  j  but  even  then  I  did  not  pet- 
ceive    the  fairnefs  of  confidering   them  is  amenable  to  the 
laws  we  chofe   to  purfue,  or  as  puniiliable  for  hreackes  of 
thofe  laws. 

It   followed,   therefore,   that,    although    I   myfelf  could 
make  out   the   obligation  of  the  Law  of  Nations  as   laid 
down  in   the  ^wr^/ca^  Codes,  and  that  others   of  the  fame 
clafs  of  nations,  and  the  fame  religion  with  myfelf,  could, 
and  were  bound  to  do  fo  too;  yet  that  the  law  v.as  not  obli- 
gatory upon   pcrfons  who  had  never   been  called  upon  to 
decide  upon  its  ramifications  ;  who  might  widely  differ  as  to 
its  application,  and  even  as  to  its  general  and  lundamental 
p-inciples.     The  hiftory  of  mankind  confirmed  to  me  that 
there  was  fuch  a  difi'erence  in   almoft   all  its  extent ;  that 
men  had  the  mol^  oppofite  opinions  of  their  duties  towards 
one  another,  if  not  in  the  great  outline  and  firf^  principles 
of  thofe  duties,  yet  mod    certainly  in   the  application   of 
them;  and  that  this  was  occafioned  by  the  varieties  cf  reli- 
gion and  the  m.oial  fyftems  which  governed  them,  operated 
upon  alfo  by  important  local  circum (dances  which  are  often 
oi  iuch  confequencc  in  their  direcliun. 


^  PREFACE. 

Under  all  thefe  points,  it  appeared  to  me,  that  we  ex- 
pected too  mach"t\'hen  we  contended  for  the  univerfaUty  of 
the  duties  laid  down  by  the  Codes  of  Law  of  Nations  ; 
that,  however  defirable  fuch  an  unlverfality  might  be,  the 
whole  world  were  notfufceptibleof  that  intimacy  and  clofe- 
nefs  of  union,  which  many  philofophers  of  high  name  arc 
willing  to  fuppofe ;  that  it  falls  into  different  divifions  or 
feis  of  nations,  connected  together  under  particular  reli- 
g^ions,  moral  fyftems,  and  local  inftitutions,  to  the  exclit- 
fion  of  other  divifions  or  fets  of  nations  ;  that  thefe  various 
divifions  may  indeed  preferve  an  intimacy  among  one  ano- 
ther, and  obey  the  fame  law  ;  but  that  they  may  be  contra- 
diftinguifhed  from  others  who  may  have  different  religions, 
and  moral  fyftems,  operated  upon  by  very  different  local 
circumftances  :  in  fine,  that  what  is  commonly  called  the 
Law  of  Nations,  falls  very  far  fhort  of  univerfaUty  ;  and 
that,  therefore,  the  Law  is  not  the  Law  of  all  nations,  but 
only  of  particular  clafies  of  them  ;  and  thus  there  may  be  a 
different  Law  of  Nations  for  diffcre)it  parts  of  the  globe. 
Not  only  this,  but  even,  in  the  fame  part  of  the  globe, 
there  may  have  been  very  different  foits  of  Law  of  Nations, 
according  as  revolutions  have  taken  place  in  the  religion, 
fyftem  of  morality,  and  local  inftitutions  of  the  nations 
which  eompofe  it. 

All  this  was  to  be  proved  from  hiftory,  if  proved  at  all. 
And,  if  the  Theory  was  a  juft  one,  as  any  clafs  of  Nations 
would  afford  a  proof  of  it,  I  fet  myfelf  to  a  very  ferious 
examination  of  the  hiftory  of  the  people  of  Europe,  (as 
that  in  which  we  are  moft  intercfted,)  not  with  the  old  view 
of  enquiring  into  tht'v:  general  manners  and  cufloms,  their 
politics,  their  feats  of  arms,  or  their  arts  ;  but  with  the  de- 
iign  to  get  at  the  maxims  which  governed  their  intercourfe 
tugcther,  at  various  times,  and  under  various  revolutions  in 
their  manners  ;  and  thefe  I  refolved  to  fet  forth  in  detail,  as 
a  fupplement  and  proof  of  the  theoretical  reafoning  which 
I  have  mentioned. 

This  arrangement,  however,  as  muff  be  evident,  took  in 
n  fubje6t  fo  vaft,  that  totrer.t  of  it  properly  would  far  lur- 
•;   pafs  the  bounds  of  a  mere  preliminary  difcourfe.     At  tlie 
■   fame  time  it  appeared  to  me  to  l^e  fully  of  as  much,  or  per- 
haps of  more  confequence  than  the  work  which  had  ori- 
ginally given  rife    to  it;   and  as    profcffional  occupations 
prevented  me  from  finiihing  the  whole,  I  refolved  to  aban- 
don 
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don  my  fii'ft  p^an  altogether,  and  to  confine  my  attention 
tp  this  other  fubje6^  vrhich  had  thus  grown  out  of  it.:  And 
well  have  I  been  repaid  for  the  labour  it  has  coft  me  ;  fmc£ 
my  mind  has  been  minutely  occupied  by  a  feries  of  the 
moft  important  and  interefting  fubje^is,  of  which,  before, 
it  had  but  a  general  idea.  For  although  very  great  mafters 
have  gone  over  all,  or  moft  of  the  ground  I  have  taken, 
before  me  ;  yet  they  have  done  fo  in  a  very  different  man- 
ner, and  with  far  different  objClHls.  Thus,  although  the 
fjfcSls  I  have  brought  together  in  the  hiftorical  part  of  the 
following  pag^s,  have  moft  of  them  long  been  known,  and 
jqaany  of  them  form  the  materials  of  very  popular  hif- 
tories  j  yet  the  view  witii  which  I  came  again  to  their  con- 
templation, made  them  appear  tome  in  a  new  light;  and 
although  I  had  attended  to  moft  of  them  before,  yet  I  ac- 
quired from  them  frefh  entertainaient,  becaufe  they  afford- 
ed me  frefh  iaftru61ion. 

The  fails  of  hiftory  indeed  lie  open  to^very  man's  obfer- 
vation  ;  and  every  man  draws  conclulions  fmm  them,  ac- 
cording as  the  bent  of  his  mind,  his  profcffional  purfuits, 
or  any  particular  purpofe  inclines  him.  In  this  refpe<5^, 
hiftory  would  be  valuable,  were  it  no  more  tlian  a  dry  fe- 
ries of  events,  brought  togedier  with  accuracy  ;ind  clear- 
nefs  for  ph  lofophy  to  work  upon,  Tliis,  in  fbme  mea- 
fure,  has  been  tlie  cak.  Tlie  firft  hiftoric-s  are  ihoTt  and 
iude,  and  apfarently  uninftruciive,  from  the  v/ant  of  pjo- 
per  comments.  In  proccfs  of  time,  men  fiave  diftinguifh- 
ed  themfelves,  and  done  good  to  the  woild,  by  the  ufe 
which  their  obfervaiiou  and  judgment  have  made  of  them, 
and  they  then  aftume  a  variety  of  did-erent  and  novel  forms. 
Thus,  from  the  fame  collection  of  fafts,  one  has  drawn  a 
hiftory  of  man  ;  another,  of  the  progrcfs  of  fociety ;  a 
third,  of  the  effcds  of  climate  ;  a  fourth^  of  military  at- 
chievements  ;  a  fifth,  of  laws  in  general  j  a  fixth,  of  the 
laws  of  a  particular  ftate.  But  it  has  never  yet  been  the 
fortune  of  the  annals  of  the  world  fat  leaft  not  within  my 
knowledge)  to  produce,  fiom  any  commentator,  A  His- 
tory OF  THE  Law  of  Nations. 

In  this  point  of  view,  hiftory  may  be  compared  to  a  vaft 
and  diverfificd  country,    which  gives  very  dilureni  forts  of 
pleafure  to  diiferent  travellers,  or  to  the  fame  traveller  if  he 
vifits  it  at  diff-^rent  times.     One  travels  to  acquire  a  know 
kdge  of  ni'  n ;  an-jtLcr  to  fiuvey  the  political  refourccs  of 
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the  Hate  ;  another  with  a  view  to  its  commerce  ;  anothej 
for  mere  pleaiuie  :  and  the  fame  people,  the  fame  cities, 
and  the  fame  inftitutions.  will  afford  high  and  varied  fatis- 
fa6Hon  according  tpthefpirit  of  mind  in  vi'hich  they  are 
viewed-  If  the  comparifon  hold  good,  I  fhould  hope 
that  little  apology  is  necelTary  for  bringing  before  the 
^worid,  many  facSis  and  cafes  already  well  known  to  it,  but 
all  the  confequences  of  which  are,  perhaps,  not  fo  well 
known.  Thus  for  example,  every  one  knows  that  Char- 
lemagne renewed  the  Weftern  Empiie  ;  that  the  Hanfeatic 
League  was  a  powerful  commercial  alTociation  ;  that  the 
-^ue^n  of  Scois  was  put  to  death  by  Elizabeth,  contrary  tb 
juilice  ;  and  that  prifoners  of  war  ufed  to  pay  large  lums 
for  their  liberty  to  thofe  who  took  them.  Yet  thofe  who 
have  related  all  thefe  things,  were  not  perhaps  led  to  con- 
lid  er  what  relation  they  bore  to  the  Law  of  Nations  tit 
theTnffle  when  they  happened  ;  the  real  nature  of  the  Ini- 
perial  title  thus  acquired  by  Charlemagne  ;  the  queftion  of 
t\\t  fovereignty  of  the  Hanfeatic  alliance  ;  the  effe<5ls,  as  a 
precedent,  inpoint  of  lazt/j  of  the  cafe  of  Qiieen  Mary; 
nor  the  rules,  public  and  private,  by  which  the  cuftom  of 
Ransom  was  governed. 

In  the  relation  of  any  tranfaclion,  however,  I  have  ftudi- 
.  ouily  avoided  all  thofe  parts  of  it  which  did  not  appear  to 
be  direflly  relevant  to  the  point  immediately  before  me  : 
and  I  ii^ve  gone  from  one  hlftory  and  one  age  to  ano- 
ther, and  from  one  part  of  the  lame  tranfaftion  to  a  diffe- 
rent part  of  it,  as  it  fuited  the  enquiry  I  was  upon,  with- 
out flaying  to  complete  any  accoiunt  which  I  Isad  begun, 
v»'hen  fuch  completion  was  not  neceifary  for  the  purpofe 
with  w^hich  I  wrote. 

In  confidering  the  effefis  of  certain  great  local  inftitutions 
■upon  the  Law,  fuch  as  the  Fevdal  System,  the  Ec- 
clesiastical Establishments,  the  Crusades, 
or  Chivalry  .;  I  have  not  even  attempted  to  give  any  ac- 
count pf  the  Inftitutions  themfelvcs  ;  but  fuppoling  them 
perfe6lly  well  known  to  the  reader,  or  referring  him  to  fuch 
authors  whofe  profeifed  objecl  was  to  treat  of  them  ;  I  liave 
barely  feleeled  fuch  parts  of  them  as  are  conncfted  with 
jnyown  fubje61:  :  thus,  the  J]jftory  of  Fiefs;  the  particular- 
duties  of  valfal  and  Lord  ;  the  account  of  the  papal  ufur- 
pations  over  the  CVf  r^.v  of  particular  kingdoms;  the  caufcs 
or  hiftory  of  the  Crufades  j    the  minutiae  of  the  military 
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duties  of  Knights  ;  the  law  and  cuftom  of  Tournaments, 
or  the  rife  and  fall  of  Chivalry  in  general ;  all  thefe  I  have 
purpofely  avoided,  and  have  bulled  myfelf  alone  about 
thofe  parts  of  them  which  bore  upon  the  maxims  concern- 
ing the  public  intercourfe  of  nations. 

It  follows,  therefore,  that  thofe  who  come  to  the  peru- 
ftl  of  this  work  ought,  in   common  juftice    to  the   fubje6t, . 
to  be  in  pofleifjon  of   much  previous    knowledge.     It  fol- 
lows alio,  I  hope,    that  however   obliged   I  may   be  to  ih$ 
learning  and  patience  of  thole  who  have   gone   before  me, 
upon  the  progrefs  of  mankind  j  yet   the   manner  in  which 
that  fubic6l   is   now  treated,    is   not  deftitute   of   novelty. 
Upon  many  of  the  above-mentioned  points,  men  of  high 
chara61ers  for  learning  and  lagacity,  have  dived  into  anti- 
quities, and  have  eredled  fyftems.     It  has  been  my  part  to 
confider  how  thole  fyftems   operated  upon  the  Law  of  Na- 
tions j  a  o[ueftion  which  they  thought  too  remote  from  theii" 
fubjedt,  or  which  they  never  thougiit  at  all  of  confidering. 
Thus    Ffeffel,  MontefquTeu,  St.  Palaye,  Selden,  and  Ro- 
bertfon,  have  with   great  diligence  and  learning   furveyed 
particular  parts  of  the    hiftory  of  Europe,  with   a  view  to 
their  own  particular  purpofe.     I   have    largely   profited  by 
their  labours,  and  have  followed   them   with  great  refpect 
through  thofe  erudite  and  critical  dilquifitions  which  led  to 
the  fettlement  of  doubtful  points,  the  elucidation  of  which 
was  neceilary  before  my  own  enquiries  could  even   begin. 
At  the  fame  time  I  have  by  no  means  always  contented  my- 
ielf  with  the   mere    authority   of  their   names  ;    but  have 
gone  over,  wherever  I  had  opportunities   of  fo  doing,  the 
original  documents  on  which  they  have  founded  their  rea- 
foning-     Much  indeed   have  I  to  willi  that  thefe  opportuni- 
ties had  been  greater ;  but  fuch    is   the   immenie   mafs   of 
their  knowledge,  and  theextenfive  range  of  theiv  fubjedis, 
that  I  had  neither   time,  nor  materials,    nor    abilities,    to 
purfue  them  minutely    through   all   the   intricacies  which 
they  have  unravelled.     From  the  little,    however,  which  I 
was  enabled  to  do  myfelf,  I   gained  much.     It  imprinted 
the  important   matters    contained,    more    ftrongjy  on   my 
mind  ;  it  added    greatly   to  my   own   ftores  ;  it  taught  me 
where  to  look  for  much  neceffary  learning,  and  enabled  me, 
if  fuch  prefumption  may  be  allovi'ed,     to  gather  up    fome 
few  things    which    had    efcaped  their   attention.     Some  of 
the  niceties  of  the  Feudal  Syltem,  which  might   have  been 

gained 
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gained  from  Beaumanoir  and  Du  CangCy  and  the  entUe 
.difcuflion  concerning  the  rank  and  claims,  of  the  Empcrov, 
which  Robeitfon  has  wholly  palTed  by,  may  probably 
prove  this. 

■  Thcfe  obfervatlons,  however,  relative  to  thofe  who  have 
preceded  me,  are  not  to  be  extended  beyond  a  fmall  part 
of  my  fubjeft.  In  the  difcuflion  of  many  points  I  had  not 
the  benefit  of  their  aliiflaAce,  and  was  left  entirely  to  my  own 
refources,  fuch  as  they  were.  Almoft  the  whole,  for  exam- 
ple, of  the  Hijlory  of  the  Law  of  Nations,  of  the  critical 
chapters  upon  the  effects  of  Treaty  and  Convention,  and 
the  Rank  and  .Claims  of  the  Nations  of  Europe,  were  to  be 
colle61ed  alone  from  a  careful  attention  to  a  dry  ferics 
of  early  Treaties,  or  the  comparifon  of  a  number  of  inlu- 
lated  hBs.  I  have  endeavoured  alfo,  all  the  way  througii 
!to  engraft  as  much  new  matter  as  my  own  iiudies  could  ac- 
quire, upon  the  jnafs  which  had  been  gathered  together 
by  the  critics  and  hiftorians  I  have  mentioned;  and  for 
this  I  was  driven  to  the  infpeviion  of  many  of  the  monks, 
and  of  thofe  vaft  coUe^bions  of  laws  which  dp  fo  piach  ho- 
nour to  the  patient  Jabour  of  the  antiquaries. 

Such  then  is  the  vie.w  which  I  have  attempted  to  take, 
and  fuch  the  authorities  I  have  fought  in  the  hijlorical  part  of 
the  following  Treanie.  I  will  pot  flatter  mylelf  by  fuppo"- 
fing  that  its  fcdpc  is  entirely  ijc'w  ;  but  I  am  not  unwilling 
to  hope,  that  opinions  which  have  hitherto  rather  been 
hinted  than  detailed  at  large,  have  Jiej-e  been  brought  for- 
ward under  an  ample  and  accurate  form.  For  it  lias  been 
my  beft  endeavour  to  fix  in  their  proper  place,  and  to  fct 
in  a  broad  and  clear  point  of  light,  opinions  upon  the 
fa(Sls  of  hifioiy  which  are  only  to  be  c,olle£ted  by  dint  of 
imuch  relie6tion, '  and  the  frequent  comparifon  of  things 
which  pafs  off  iu  the  general  detail,  as  matters  of  littk; 
confequence.  ,  ..: 

•  Upon  the  whole,  then,  the  work  which  is  now  prefenir 
ed  to  the  world,  may  be  faid  to  confift  of  two  parts.  The 
f.rlV  is  occupied  with  endeavouring  to  fettle  the  ccnlhuc- 
tiontDf  the  Law  of  Nations  :  and  above  all,  as  moft  neeeiV 
fary  to  the  fabric,  what  \s  its  real  foundation.  In  this  om 
attention  is  moft  claimed  by  an  enquiry  into  the  obligation 
of  Natural  Law,  and  the  endeavour  to  difcovcr  whediti" 
that  Law  ca.i  condu6l:  us,  and  the  whole  world,  to  think 
txzSily  in  the  fame  way  concerning  thofe  definite  and  parr 
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licularfchemes  of  duty  which  compofc  tire  province  of  mo^' 
ral  philofophy.  And  in  this  very  important  enquiry,  that  I 
may  not  be  miftaken,  I  beg  leave  here  to  obferve,  that  I 
intend  not  by  any  means  to  rej'e^l  the  Law  of  Nature  as 
forming  a  part  of  the  foundation  of  the  Law  of  Nations  ? 
but  fimply  to  point  out,  that  while  men  have  been  known 
to  entertain  fuch  difcordant  opinions  concerning  the  ramifi- 
cations of  that  Law,  it  cannot  lead  us  to  that  certainty 
concerning  virtue,  which  would  oblige  ell  mankind  to  think 
of  it  exactly  in  the  fame  manner  :  If  this  is  fo,  therefore, 
that  we  muft  look  to  fomething  elfe  as  the  binding  principle 
of  Duty,  and  that  thofe  only  we  can  exped  to  think 
alike,  concerning  it,  who  are  known  to  have  the  fame 
opinions  concerning  the  binding  principle.  I  by  no  means 
intend  to  fay,  that  into  the  compoiicion  of  this  binding 
principle,  the  Law  of  Nature,  according  to  cur  ideas  of  it, 
does  not  enter.  Bat  I  hold  that  there  may  be  others  who 
have  alio  tkar  Binding  Principle,  for  the  moral  fyftei^ 
which  they  <:bufe  to  follow,  into  which  the  Law  of  Nature, 
according  to  their  ideas  of  it,  may  alfo  enter  :  and  if  thefe 
two  fyftcrr.s  fhould  recommend  very  oppofite  things  as  duty, 
the  Law  of  '^ztn):thtiv,glh\Xi  {under  different  interprelaiions) 
common  to  both,  we  cannot  expe6l  an  uniformity  of  opi- 
nions, merely  becaufe  we  chufe  to  fay  that  they  reft  upou 
that  Law. 

If  this  therefore  be  juft,  I  hold  that  there  may  be  fyftems 
of  morality  called  the  Law  of  Nations,  of  very  different 
characlers,  and  that  if  _we  truft  to  the  Law  of  Nature 
alone  for  a  guide,  we  may  be  difappointed  in  expecting 
to  ^.nd  an  uniformity  of  fentimcnt  in  the  nations  to  wliom 
\\t  may  addrefs  ourfelvcs-  And  hence  it  is  neccfiary  not 
only  that  we  fiiouM  have  fomething  more  fixed  and  definite 
as  the  foundatioji  of  the  Law  of  Nations,  buttbat  wefirould 
content  ourfelves  with  compofing  a  code  for  tliofe  iiations 
ilone,  who  think  as  we  do  concerning  that  foundatior:. 

This  fomething  more  fixed  and  definite,  I  conceive  to  be 
RELiGiaN:  T.ot  natural,  (for  that  is  nearly  as  vague  as  the 
Applications  oi^ NatuTzl  Law  itfeif)  but  revealed.  For  how- 
ever floating  the  ideas  of  mankind  may  be  concerning  na- 
tural duty,  the  precepts  of  fuch  a  religion  muft  at  kift  fuper- 
induce  Certainty  among  thofe  who  believe  in  it. 

Hence  therefore  it  is,  in  addition  to  the  Law  of  Nature, 
pot  with  a  view  to  reje6l  it,    that  I  hold  religion,  and  the 

moral 
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moral  iyftem  engrafted  upon  it,  to  be  the  trueft  foundation 
for  that  code  of  morality  which  we  call  the  Law  of  Nations- 
I  am  the  more  anxious  diat  I  flipuld  be  fo  underftood,  be- 
caufe  I  have  unfortunately  been  thought  to  mean  things  very 
different^  by  fame  profeflional  friends,    in  whofe  judgment 
and  acquirements  I  have  no  incoafiderable  confidence.   Upon 
viewing  (before  the  work  was  completed,)  the  difcuflion  con- 
tained in  the  fecond  chapter,  they  contended,  that  although 
I  had  ftatcd  the  argument  in  favour  of  the  uniformity  of  the 
Law  of  Nature,  with  lairnefs  againft  myfelf,  and  although 
X  profefi'edto  confine  my  objedionsfolely  to  the  uniformity  of 
the  applicalicn  of  that  Law;  yet  that  my  own  argument  went 
to  its  utter   annihilation;  and  that  whatever  I  might  think, 
I  had  yet  made  out  Man,  indepejidani  of  Qhrijli unity ,  to  be  a 
ereatureabout  whofe  nature  we  had  nolights  atall,  and  who 
had  a  right  to  confider  his  own  will  and  appetite  as  his  law. 
Whether  I  have  done  fo  or  not;    whether  I  have  not  en- 
deavoured cautioufly  to  extend  my    meaning  folely   to   the 
application  oi  ^H-tiircLl  Law  to  certain  definite  2ind  pojitive 
duties,  the  reader  is  now  to  judge;,  but  at  any  rate,  fhould 
my  mode  of  treating  the  fubjeil  be  thought  to  go  to  fo  grea^ 
a  length,  I  am   not  forry  here   to   have  an  opportunity  of 
giving  a  key  to  the  argument,  as   far  ^s  my  own  intention 
refpe61ing  it,  is  concerned.     In  the   difculHon  to  which   I 
allude,  there   were   not   wanting  many    peifons   in    whofe 
knowledge  I  alfo  confide,  who   dift'ered  in  toto    from   thofe 
above-mentioned  ;  and   on  a   fubjc6l  which  is  of  confeffed 
bardnefs,  and  has  divided  the  opinions  of  men   far   above 
me  in   every  fort  of  attainment,  I  cannot  bat  expe6l   much 
difference  of  fentimcnt  upon  ahnoft  every  thing  that   can  be 
laid  of  it.     But  the  demonftration  of  the  pofiibility  to  mif- 
take  my  own  meaning   upon  the  matter,  makes  it  dciirable 
for  me  to  have  thus  an   opportunity  of  doing  juftice  to  my- 
felf.    At  the  fame  time  it  is  rig^>t  to  mention,  that  the  objec- 
tions that  were  adiually  made,  tliough  opnofed,  as  I  oblerv- 
ed,  by  others,  induced  me  to  make  a  little,  and  but  a  little 
aheration  in  the  chapter,  after  it  was  printed.     It  is  confirm- 
ed folely  to  the    endeavour  to  tie  down  tlie  meaning  of  the 
argument,  fo  as  that  it  cannot  now,    I  believe,   be  mifun- 
derftood. 

With  refpe6t  to  the  pofitions  themfelves,  I  can  have 
nothing  here  to  add.  They  have  for  ever  divided  the 
opinions   of    mankind ;    aiul  I  pretend  not  therefore  to  the 

power 
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■povTCtr  of  fhaking  the  fentiments  of  men  who  may  have  confi- 
dered,  and  made  up  their  minds  upon  the  fubje6l.  Air  I 
hope  from  thefe,  is  the  acknowledgement  that  I  have  ftated 
the  argument  in favourof  uniformity  with  perfpicuity  and  faiT- 
nefs.  Of  the  anfwers  to  that  argument,  thofe  to  whom  the 
fubjeft  may  be  nev,',  will  now  judge  for  themfelves. 

The  fecond  chapter  having  endeavoured  to   deftroy  the 
idea  of  uniformity  and  certainty  in  the  opinions  concerning 
the  application  of  Natural  Law  to  the  duties  of  human  life; 
I  proceed  in  the  third  to  enquire  what  it  is  that  will  produce 
greater  certainty,  at  leaft  among  particular   clalfes   of  na- 
tions ;  and  having   fhewn  it  to  be  the  religious  and   moral 
fyftcms  of  thofe  nations,  I  reft  the  foundation  of  their  Law 
'"wpon  thofe  religious  and  moral  fyftems.     I  afterwards  en- 
.^deavour  to  prove,  that  Christianity  is  the   only  certain 
foundation  for  that  code  which  is  obferved  by  Chriltian,  in 
"  other  words,  by  European  nations. 

Thefe  three   chapters  are  therefore  to  be  taken  together, 

before  we  can  complete  the  account  of  the   foundation  and 

conftruftion  of    the   Law   of  Nations    in   Europe.      The 

'  fourth  chapter  is  a   mere   ramification    of  the  argument  ia 

*  the  other  three,  which  goes  to  prove  thst  the  Law  of  Na- 

■   tions  is  not  to  be    confidered   as  the   Law  of  the    World 

but  only  of  particular   clalVes  of  Nations,    united  together 

by  fimilar  religious  and   moral  fyftems,  and    influenced  by 

,   particular   local    inftitutions.      The    fifth   is  an  attempt  to 

point  out  how  different  c/aZ/^j  of  nations  may  be  diftin-^uifh- 

;  cd  :  and  with  this  linifhes    what  may  be  conlidered  as  the 

-  firft  part  of  the  enquiry. 

Of  the  fecond  we  have  already  faid  much.  It  is  needlefs 
to  add  that  it  compiifes  the  hiftorical  part  of  the  work  and 
is  to  be  conlidered  as  the  neceffary  confequence  and  proof 
of  the  fivft.  In  this  I  have  begun  as  early  as  any  certain 
documents  would  permit  me,  nor  will  any  reader  perhaos 
be  wilhful  to  go  deeper  into  the  antiquities  of  Europe  than 
the  commencement  of  the  Empire  of  the  Greeks  and  Ro- 
mans. Dr.  Falconer  will  excufe  me  for  having  prefumed 
to  differ  from  him  in  the  endeavour  to  account  for  the  oppo- 
fition  of  the  maxims  concerning  their  treatment  of  priion- 
ers,  which  were  obferved  by  thofe  nations.  The  fubjecl 
was  not  before  him  except  collaterally  ;  but  I  neither  w'ifh 
nor  mean  to  challenge  his  attention  to  a  part  of  my  enqui- 
ries. 
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ries,  on  which  I  have  to  confefs  that  I  have  not  ufed  inu<fh^ 
latioui". 

The  zcc<iu'Rt  cj^  th£- Scandinavian  Law  of  Nations,  is  one 
of  the  firongeit  proofs  of  our  theory.  The  etfetSi  of  Uicir 
military  r^r'gion,  if  I  may  focal!  k,  upon  their  duties  to- 
"ward-  ineu  neighbours,  was  paip2.ble  and  violent  :  the  rc- 
«;v/'?.r-ty  and  order  of  the  v  .lid  were  by  them  annihilated  : 
and  from  the  time  of  t'j-ir  eftabliflrment  upon  the  ruins  of 
the  Roman  Empire,  :ne  biftory  of  the  Law  may  be  almoft 
faid  to  re-comiTcnce.  It  will  be  needlefs  to  point  out  to 
the  reader  the  great  ufe  which  in  this  part  of  my  work  I 
have  made  of  the  Northern  Antiquities  compiled  by  Mr. 
Mallet;  whofc  feleclions  are  not  more  inRru61ive  as  a  pic- 
ture of  the  mind  of  man,  than  they  are  pregnant  with  ge- 
nius as  beautiful  poems. 

In  the  courfe  of  this  Hijlorical  part  of  the  enquiry,:  X 
have,  I  fear,  purfued  but  little  method.  Wherever  I  have 
found  events  of  the  fame  kind  crowding  after  one  another 
in  a  perpetual  flream.  I  have  followed  them  in  a  mere 
plain  relation ;  nor  have  I  aimed  at  farther  order  in  the  re- 
cital, than  to  endeavoui^  to  clafs  fafls  of  the  fame  charac- 
ter together.  Where,  however,  I  have  found  a  period  in 
which  new  and  ftiiking  changes  in  the  law  prefent  them- 
selves to  notice,  and  the  condu6l  of  nations  proceeds  upon 
v.iinciples  unknown  before  j  I  have  tlien  flopped  the  cur- 
rent of  the  hiftorv,  and  cigrefTed  into  a  ciitical  enquiry 
concerning  them.  Thus  the  eighth,  ninth,  and  tenth  chapr 
ters,  area  mere  fcries  of  events;  the  twelkh,  thirteenth, 
fourteenth,  fifteenth,  aa-d  fixteenth,  form  lb  many  critical 
diiquifuions  concerning  the  influence  of  certain  pardcular 
points,  which  gave  a  new  character  to  the  maxims  of  Eu- 
rope. The  feventcenth  Chapter  refumes  the  thread  of  the 
hiilory  chronologically,  vvit'i  tl]is  new  charailer  accounted 
for,  {as  far  as  it  lay  within  my  ability  to  account  for  it,) 
and  Continues  \t  to  tlie  feventeenth  century,  beyond  which 
I  meant  not  to  extend  it. 

Why  I  have  fixed  upon  this  period  as  the  ck)fc  of  the. 
Treatife,  is  to  be  explained,  partly  by  the  confideration 
that  tlie  law  has  from  that  time  been  nearly  llationary  ;  but 
chielly  bccaufe  it  was  the  age  of  Grotios,  to  whole  Trea- 
tife little  can  be  added,  and  from  wlrom  on  any  point  it 
would  be  almoft  in  vain  to-  diSer.  Before  his  time  the  true 
•principles  of  the  Law  of  Nations  were  fcarccly  known. 
He   broke  ground,  as  it  were,  for  a  new  cultivation;  but 

he 
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he  did  it  with  fuch  ability,  that  the  plans  which  he  traced,* 
and  the  method  which  he  introduced  have  fcarcely  been  al- 
tei'ed,  and  remain  to  this  day  the  proofs  of  a  fkill  which 
was  confummate. 

By  his  exertions  the  law  was  new  modelled,  and  the 
veafons  for  our  duty  as  pra6^ifed  at  this  day,  were  either 
abfolutely  ftaited  for  the  firft  time,  or  marllialled  in  better 
order  than  they  had  ever  yet  been  before.  Beyond  the 
Treatife  therefore  De  Jure  Belli  et  Pacis,  it  was 
fcarcely  neceffary  to  go,  except  to  mention  the  few  others 
that  have  attained  to  die  honour  of  coufxituting,  in  con- 
junction with  it,  the  codes  of  the  duties  of  nations  as  ob- 
ferved  at  prefent.  The  ftatc  of  the  law  as  a  fcience,  im- 
mediately previous  to  the  publication  of  this  incomparable 
work;  a  very  flight  account  of  its  author,  and  its  progrefs, 
together  with  the  reafons  which  gave  birth  to  the  works  of 
PuFFENl)ORF  and  Vattel,  finally  clofe  the  prefent 
Enquiry. 

From  this  account  therefore  of  the  following  Treatife,  It 
will  be  feen  that  it  pretends  not  to  lay  down  what  the  law 
now  is,  but  merely  endeavours  to  point  out  what  it  has  ban. 
It  may  be  faid  to  be  the  hiAory  of.  fomier  opinions,  and 
does  not  therefore  alTume  any  thing  like  a  legiflative  tone- 
I  fliall  be  too  happy  if,  humble  as  the  defign  confefTedly 
is,  it  may  be  deemed  to  have  derived  thefmalleft  merit  from 
the  manner  of  its  execution;  and  I  lliall  be  more  than 
paid,  if  it  ever  arrives  at  the  rank  of  being  conlidered  as 
an  elementary  book,  for  tliole  who  come  new  to  the  fiudy 
of  the  fubjcft. 

I  have  a  little,  and  a  very  little  to  add  concerning  the 
execution  of  the  work.  The  reader  will  no  doubt  obferve 
that  I  have  not  been  fparing  in  quotations,  both  in  die  bo- 
dy of  the  Treatife,  and  in  the  Notes.  I  am  a'.vare  rnyfelf, 
how  this  inteiTupts  the  attendon,  and  particularly  how  it 
interferes  with  uniformity  by  the  neceflary  change  of  ftyle! 
Hut  in  an  enquiry  of  this  kind  it  was  perhaps  unavoidable. 
Many  parts  of  it  are  purely  critical,  and  therefore  argu- 
mentative ;  and  in  thefe  cafes  we  know  how  little  an  au- 
tlior's  word  can,  or  ought  to  be  taken.  I  mean  not  to  fay 
that  he  would  wilfully  declare  what  he  does  not  believe,  or 
any  thing  of  Vv'hich  he  does  not  think  hirnfelf  certain;  but 
fuch  is  the  conlHtution  of  our  nntures,  that  we  are  liable 
t<i  be  led  away  by  a  favourite  fyilem,  and  often  to  be  de- 
ceived 
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ceived  by  a  particular  bent  of  mind.     Where  this  thereforcf 
is  poflible,  it  becomes  the  abfolute,  the  bounden  duty  of 
the  author,  to  fet  before  his  reader  the  fourcesof  his  infor- 
mation: and,  if  he    argues    from  cafes  of  authorities,  to 
Itate  them  in  the  very  fame  fimplicity  and  amplitude,  un- 
der which  they  appeared  to  him.     This  has  often  feemed  ^o 
necelfary  to  various  writers,  that  they  have  generally  fub- 
joined  at  the  end  of  their  works.  Appendixes,  or  Collc6lions 
of  what  they  call  proofs  and  illujl rations^  which  thofe  who 
read  for    mere  amufement,    have  as  generally    negleciept. 
But  as   I  profefs   not  to  write  for  thofe  who  read  for  mere 
amufement,  I  have  had    no  fcruple   in  interweaving  thefe 
proofs  and  illuftrations  fo  clofely  with  the  body  of  the  work, 
that  the  one  is  made  to  depend  upon  the  other  for  its  very 
conne6tion  and  uniformity.     And  I  have  chofen  this  mode 
the  rather,  becaufe,   as   I   pretend  to  no  attra61ions  of  ar- 
rangement or  ftylc,  I  am  fenfible  that  the  merit  (if  any)  of 
the  following  pages,  muft  depend  limply  upon  the  faithful- 
nefs  and  accuracy  with  which  authorities  are  quoted.     I  am 
therefore  not  deterred  by  the  fear,  (fo   common  I  have  ob- 
ferved,  with   many  writers)  of  interrupting  the    courfe  of 
tlie  narrative,  or  of  diverting  the  reader's  attention.     I  know 
not  indeed  if  I  am  right,  but  I  have  long  thought  that  the 
art  of  bringing  plain  and  authentic  documents  into  a  clear 
point  of  view,  fo  as  to  affirm  or  deny  a  thing,  or  to  prove 
that  it  cannot  be  either  affirmed  or  denied,  is  the  great  me- 
rit of  hiftorical  or  of  argumentative  writing.     Too  great  an 
attention  to  the   decorations  of  language,  may  often  lead 
us  far  away  from  this  true  point.     It  may  pleafc,  but  with- 
out the  other  it  cannot  fill  the  mind;  it  often  leads  to  errorj, 
and  is  at  befi:  but  meretricious. 

This  therefore  is  another  objecl  to  which  I  have  fliaped 
my  exertions  ;  and  whatever  may  be  my  opinion  concern- 
ing a  point  of  do6lrine,  or  a  particular  tranfa6tion,  if  T 
may  be  thought  to  have  ftatcd  them  with  clearnefs,  and 
fup ported  them  with  fufiicient  authorities,  it  is  all  the  praife 
I  can  expe6l,  fmce  it  is  all  to  which  I  have  afpired. 

In  the  inveftigatlon  of  certain  matters,  I  have  ventured 
to  quit  the  beaten  path,  and  to  differ  from  authorities  whofe 
deferved  reputation  would  overwhelm  me,  did  I  not  feel 
well  fupported  by  illuftrious  auxiliaries.  Had  I  therefore 
nothing  but  myfelf  to  oppofe  to  them,  I  fliould  not  have 
^■Mzd.  to  have  fallieJ  forth  from  obfcuiity.     But  being  thus 
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fupportecl,  1  have  without  the  wifh,  and  at  the  fame  time 
without  the  dread  of  provoking  controverfy,  attempted  to 
fet  forth  the  grounds  for  my  opinions.  What  I  allude  to, 
aie>  amongft  others,  the  queftions  eoncerning  the  difference 
of  treatment  experienced  by  Greek  and  Roman  prifoners ; 
the  privilege  of  private  war  in  the  anticnt  Barons ;  the  .S*- 
•veretgnty  of  the  Hanfeatic  League ;  the  natirre  of  the  Impe- 
rial Dignity  ;  the  exemption  of  AmbafladoTs  from  the  jurif- 
di6lion  of  the  criminal  Courts  of  Law  in  England  ;  and 
the  cafe  of  Queen  Mary  of  Scotland  !  It  is  with  very  great 
diffidence  that  a  young  profeffor  of  the  fcience  of  law,  ean 
pretend  to  withold  his  aflcnt  on  thefe  points  from  whatever 
his  fuperiors  have  affcrted  before  him.  Why  he  has  done. 
fo,  he  has  endeavoured  witJi  all  his  ability  to  explain,  and 
the  public  will  judge,  I  hope,  with  their  ufual  candour. 

Throughout  the  whole  I  have  to  lament  the  total  want 
of  affiftance  from  men  of  experience  and  authority.  The 
work  which  is  now  prefented  to  the  world,  its  in  fail  the 
mere  lucubration  of  a  private  perfon,  left  entirely  to  him- 
felf  to  collect  his  materials,  to  fpeculate,  and  to  decide. 
At  the  fame  time,  the  fole  reafon  for  this  perhaps,  was  his 
fear  of  treipafling  upon  the  time  of  fuch  men,  when  it 
might  be  more  profitably  employed  for  diemfelves  and  for 
their  country  :  Since  however  irkfome  it'mtiit  always  be  to 
intrude  our  works  upon  others  for  corre6i:ion,  the  well- 
known  liberality  of  the  learned  profeffions  deprives  ihe.in- 
trufion  of  the  greater  part  of  its  terrors. 

One  thing  more  before  I  have  done.  In  the  courfeo'i 
the  following  pages,  there  \v\l\  be  found  fome  few  allufions 
to  the  late  traniaciions  of  the  French  nation.  In  all  that  I 
have  faid  concerning  them,  I  claim  to  be  confkiered  as  a 
man  arguing  without  prejudice,  partiality,  or  refentment- 
I  have  not  gone  out  of  my  way  either  to  meet,  or  to  avoid 
the  fubjecl ;  and  on  all  occafions  wherein  I  mention  them, 
I  profefs  to  have  taken  them  up  fimply  as  the  beft  illuftrati- 
ons  I  could  find  for  the  argument  I  might  have  in  hand. 
And,  as  in  one  place  I  particularly  obferve,  all  that  I  have 
faid  of  them,  may  be  fo  faid,  when  we  are  in  profound 
peace  with  them,  or  at  fome  future  time,  when  the  names 
of  France  and  England,  their  mutual  rivalry,  their  hatred, 
or  their  contempt,  will  be  only  known  in  the  relations  of 
Hift-ory.  At  the  fam.e  dme  it  is  in  fairnefs  to  be  remarked, 
that  the  conduct  of  this  nation  is  now  fouicvjhat  mended, 
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and  that  the  points  moft  complained  of  were  the  eife^s  of 
the  influence  of  a  mercilefs  tyrant,  or  of  dark  minded  ruf- 
fians who'havc  already,  moft  of  them,  met  their  reward. 

And  now  I  will  releafe  both  the  reader  and  myfelf,  from 
a  difcuffion  which  I  feel  to  be  growing  but  too  long.  The 
hopes  and  anxieties  of  a  young  author  committing  him- 
felf  for  the  firft  time  to  the  public,  whofe  praife  or  whofe 
cenfure,  he  has  not  hitherto  been  even  in  the  way  to  court 
or  to  fear;  will  be  my  excufe  if  I  have  trefpaffed  too  much. 
in  this  prefatory  difcourfe.  I  cannot  conclude  without  ob- 
serving, that  whatever  may  be  the  fate  of  the  main  defign; 
whether  it  be  received  with  favour,  or  rejedled  with  con- 
tempt, I  have  this  found  confolation :  thgt  my  intention 
has  been  to  do  good  to  my  fellows  in  that  province  for 
which  by  inclination  or  ftudy  I  am  beft  fitted.  To  endea- 
vour after  this  is  the  duty  of  all  mankind,  and  if  the  vpork 
fails,  the  glory  of  the  attempt  may  perhaps  alleviate  th?i 
difgrace  of  the  fall. 


Inner  T'etnpTe, 
J^rck  loth,  179  s. 
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ft    fianifies.  that  the  iiifte-"  rc'erred  to,  is  con'ained  in.  a  «5/^. 


A, 


.BussAc,    K.   of   Morocco,    Treaty   of    feveral   European 
States  with,  ii.  198,  9. 
Adam  of  Bremen,  his   deicription  of  the   effetfls  of  Chriftianitj 

in  Denmark,  ii.  7. 
Adoption  of  Knights  and  Sovereigns  by  other   Knights  or  Sove- 
reigns, ii.  113.     See  Chivalry. 
Sovereigns,  alienation  of  dominions  by,  ii.  157. 
Adrian  IV.  (Pope)   the   oath  taken  by  him  at   the   coronation  of 

the  Emperor  BarbarofTa,  i.  165. 
Aduhery,  common  among  Savage  Nations,  i.  49.  n. 
Alaric,   his  refpeft  for  the  Chriftian  Religion,  i.  158. 
Albany,    Cardinal   of,    his    interference   in    favour  of  the  pri- 
foners  of  the  Duke  of  Anjou   on  the  Capture  of  Montpe- 
Ijer,  ii.  31,   32. 
Albericus  Qentilis,    fuppofel   the    Roman    Civil   Law  to  be   the 

Law  of  Nations,  ii.  366.     Deficiency  of  bis  book,    369. 
Alboln,    Prince   of  the    Lombards,  good    faith    of  Turifund  to- 
wards, i.  !46. 
Alexander  (Pope)  his    mediatory  Letter  to    prevent    War   be- 
tween France  and  England,  ii.  27. 
Ambafladors,  diftinguifhing  charafiers  of,  i.  216,  ii.  327. 
— Rights  of,  vindicated  by  the  Romans,  i.  113. 
Infecure  under  the  European  Law  of    Nations,  Irom  the  i  ith 
to  the  15th    Century,    i.    167 — 171-becoming    Prilbners   of 
War  on  the  death  of  their  Sovereigns,  i.  170. 
Gf  Darius,   their  ill    treatment    by    the   Greeks  explained,   I. 

106. 
Of  the    Spartans  and    Corinthians,     murdered  by    the  Athe- 
nians, i,  106.  n  :  See  ii.  297. 
Of  the  French  and  Spaniards,  continued  contefls  between,   for 
precedence,  ii-  236.  272 — 278.     See,     Nations   of  Europe, 
rank  and  claim*  of. 
Chriftian,  how  caprlcioufly  ill   treated    bv    the   Ottomans,  il. 

Refident,  or  in  Ordinary,  a  peculiar  feature  of  tlie  Eu- 
ropean Iiaw  of  Nation.s — il.  286.  (See  Lieger)-Reaion 
and  Origin  of  fuch  Embaflies  in  Europe,  ii.  237-did 
not  apply  to  the  Antients,  i;.  283  By  wlioiu  firll  fcnt 
and  entertained,  ii.  290 — i,  w. -Not  of  NaEursl  R.iaht,  ii. 
290,  7i.-inconveracnces  ei,  11.  2<^i. 
Vol.  L  b  AuibaSadors 
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Ambafladors, 

Extraordinary,    cuflom  of   fending,  as  old  as    Society  ifftif, 

and  therefore  is  almoft  a  Natural  Right,  ii,  287. 
Their  inviolability  univerfal  in  principle,  ii.  287,   292. 

295,  6 — 8-exceptions  among  the  Turks,   29S.     See,  Invio- 
lability of  Ambafladors, 
Punifhable  by  their  own  Sovereigns,    to  whom  they  are  fent 
back;  and  who  muft  difavow  their  proceedings,  or   become 
open  enemies,  ii.  309 — 314,  &c. 
No  Inllance  of  their  being  tried  by  the  Laws    of  the  Country 

to  which  they  are  fent,  ii.  313, 
Kow    punifhable,     in    atrocious     and   dangerous     cafes,    by 
the  Nation   to   which   they   are  fent,    ii.    328 — 334-always 
by  way  of    felf-defence,    not  by    regular  trial,     ii.  529-In- 
ftanced   in    the   Cafe   of   Gyllenburg»    the    Swedilti    Am- 
baffador  to   England,  in    1717;    ii.  330- What   fhall    con- 
ftitute  the  neceffity  which  may  authorife   the  reftraint,  dif- 
jniffal,  or  even  death  of  Ambaffadors,  a  dangerous,  difficult 
and  chimerical  queftlon  ;  ii.  330 — 2. 
Their  Suite,  vrhether  privileged  in  criminal  cafes,  ii,  332 — 4. 
Inftances    in   which    this   privilege,     was   waved,    ii.    332. 
or  denied,  ii.  333,  4.-conclufions  from  ii.  334,  7.  See  Invifj- 
lability. 
Their  privilege  of    being   covered   in  the   prefence  of   Sove- 
reigns, ii.  338,   362,  n 
Of  Obedience,    to  the  Pope,  11.  229,  30. 
Of  th«  Pope,    termed  Nuncios,  ii.  23c. 
Ambrofe  St.  Archbifhop   of  Milan,  his  Reproof  to   Theodofi^ 

us,  ii.  25. 
America,    conqueft  and  fettlement   of,    by    the    Spaniards,  un- 
der  the   Pope's  Grant,  ii.   65 — 68-by    Englilli   Monarchs, 
ii.  68. 
Analyfis,  a  mode  of  Philofophizing,  applicable  as  well    to  Mo- 
rals as  t"o  Phyficks,   i.  39. 
Ancus   Martius,    his  Inftituiion  of   the  Roman    Ceremonies   in 

declaring  War,  i.  1 10 
Andreghem  Marfhal,  Cafe  of  his  Capture   and   Reicafe  on    Pa- 
role by  Edward  the  Black  Prince,  ii.  109. 
Anjou,  Duke  of,  his  Behaviour  to  his  HoUages,   i.  173-his  cruel- 
ty on  the-Capture  of  Montjielier,  ii.  31 — 32. 
Antloch,  Prince  of;  See  Saladin. 
Apanages,  dangerous  to  Monarchies,  i.  218. 
Appeal  to  Neutral  Nations  by  Powers  at  Variance;  a  flrong  fea- 
ture  of  improvement  in   the  Law   of  Nations,   i,    :93-In- 
ftance   of,  in   the   difpuie  between    the  Kings  of  Arragon 
nnd  Navarre  in  1176;  i.  193-in  the  conteft   between   Henry 
IIL   and    his    Barons,  i.    194-other    infiances,   i.    i04.The 
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molt  regular  inftance,  that  of  Edward  III.  agaliul  John 
K.  of  France,  i.  195-of  Edward  III.  to  die  Pope,  agai),ll 
Philip  of  Valois,  li.  29-Probable  Origin  of  this  Appeal 
to  Neutral  Nations,  ii.  30. 
To  fuperior  Lords  as  a  Common  Court,  or  Hip;H  Tribunal, 
in  cafes  of  Delinquency  by  an  inferior  Feudatary,  confe- 
quences  of,  i.  225 — 232-Initances  of  in,  John  King  of 
England,  i.  226,  7  Henry  III.  King  of  England,  i.  227 
-Edward  I.  i.  228-Ed\vard  IL  i.  228-Edward,  III,  1.  229 
-Edward  the  Black  Prince,  i.  229-Charles  the  Bold  i.  230 
4-Charles  the  Bad  K.  ol  Navarre,  i.  230-John  Baliol,  K. 
of  Scotland,  i    23  i-other  inflances,  i.  231. 

Arriere-Fiefs,  creation  and  effedl  of,  i.  220. 

Aiheifm,  the  profeffion  of  men   even  in  civilized  Societies,  i.  65. 

Atheill  bound  by  the  Law  of  Nature,  i.  31,  57. 

Athenians,  inconfiftency  of  their  character,    107,   loS. 

Attiia  the  fcourge  of  (iod,  how  jullly  fo  called,  i.  129. 

Avto-yci^aXoi,   Biihops  formerly  fo  ftyled,  and  why,  ii.  48. 

Avrazfcili)^,  title  of  the  Emperors  of  the  Eail,  ii.  234. 

Auxiliary  Treaties  their  rife  and  eiTedf,  ii.  291— 5-Princi- 
ples  of,  ii.  174,  5-exemplified  in  the  Treaty  between 
France  and  England  in  1214,  as. to  Sicily  and  Germany, 
ii.    175,    6-in   the  Treaty  of    Olcron,  ii.    i76of  Bretigny^ 


ii.  176. 


B 


Balance  of  Power,  part  of  the  Law  of  Nations  in  Europe  only, 

i.  88,  9-Origin  of,  i.  221. 

Barbaroffa,   Frederick  (Emperor)   See   Adrian  IV.  Doge  of 

Venice. 
Barbary  States,  Treaties  with,  i  lOO,    i  :  ii.  198,  9. 
Barons,     Feudal,     iheir    ri;iht    of  private    War,   i.   208 -See  Pri- 
vate War-How  far  to  be    confidered  as  Sovereigns,    i.  235, 

6. 
Baronius,    his   Apology   for    the   Rudenefs    of    Pope    Celeftine 

III.  to  the  Emperor  Henry  VII.  ii.  55. 
Barrier,  erected  between  So\ercigns  meeting    to  treat    with  each 

other,  i.  166.  ']•  .. 

Eartholoniew,  St.     See  MafTacre. 

fixitXiv?,    a  title  afTumed  by  the  Eaftern  Emperors,  ii.  234. 
Beatrice,    Sifter    ot   Coultance,     Q^een   of    Aira_:'On  ;     Ca.Q;    of 

her  Deliverance  Irom  Captivity,  i.  153. 
Eeauvais,  Bilhop   ot,  anecdote  ot,  i.  2ig.  n. 
Beckett  Thomas  a  his  military  pomp.^  i.  219.  n. 
L'trpiell  of  Doiiiiiiiuni  by  their  SovereigiiS,  ii.  157,  8. 

b  2  Bur- 
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Burnonville,   Commander  of  SoifTons,    the  injuftlce  of  his  Pu- 

nifhment,  i.  157-Interceded  for  by  many  French  Officers, 

his  brothers  in  arms,  ii.  1 22. 
Birger  (K.  of  Sueden)  a  Law  of  his  againft  Slavery,  ii.  19. 
Biftjops  their  power  co-equal,  before  the  ufurpation  of  the  Poje, 

ii.  46,    7-ftiled  therefore  a3o;cs<p«Ao;,  ii.  48- their  power  in 

the  primitive  church,  ii.  50. 
Blackllone,    his  opinion   as  to    the  Common  Law  of  England 

relative  to  Ambafladors,  ii.  501,  2.326,  n. 
Bohemia,    King  of,  his  peculiar  fituation  conCdered,  ii.  249 — 

Boniface  \  IIL  (Pope)  his  open  ufurpation  of  temporal-Power, 
ii.  55 -his  conteft  with  Philip  the  IV.  of  France,  ii.  56 — 6^ 
-how  ignominioufly  treated  by  Colcnna  and  Nogaret,  agents 
of  Philip,  ii.  62-his  death,  ii.  63. 

Brotherhood  of  God;  what,  and  its  ellablifhment,  ii.  15. 

Brothers  in  Arms  ;  See  Chivalry  ;  Fraternity  of  Arms. 

Burlemaqui,  an  Opinion  of  Jiis  on  the  Law  of  Nations  corteft- 
ed,  i.  92, 


Calverley  Hugh  de,  Brother  in  Arms  to  Eertrand  du  Guefcelin, 
ii.  121.  2.     See  Chivalry. 

Cannibals,  i.  49,  k.  51.  w. 

Captives  in  War,  flavery  of,  i.  6-SIauohter  of,  by  the  Greeks, 
i.  107,  8.     See  Slavery  ;  Slaves  ;   Prifoners  of  War. 

Cardinals    their  claim  of  precedency    before  Kings,   ii.  230,    i. 

Carneades,  his  reafoning  on  Morality,  i.  43. 

Caflies,  dangerous  and  vafl  number  of,  in  England  and  France, 
between  the  1  ith  and  !5ih  Centuries,  i,  206,  ?;. 

Catholic?.     See  Religion  (Chriiiian) 

Cato  the  Younger,  cafe  of  his  adling  as  a  Soldier,  i.  112. 

Celeftine  III.  (Pope)  his  inlolence  to  the  Emperor  Henry 
Vll.ii.  54. 

Celts  the  parent  nation  of  the  Gau^s  and  Britons,  i.  122-their 
contempt  of  life,  and  delire  of  a  violent  death,  i.  122, — 4- 
their  notions  of  Paradife,   i.  124. 

Challenges  between  Kings  and  Generals.     See  Chivalry. 

Charlemagne,  his  regret  at  the  progrefs  of  the  Danes  and 
Normans,  i.  133-his  cruelly  to  his  Saxon  Prifonerf, 
jufiified  by  the  then  Law  of  Natio.is,  i.  135-his  Policy  in 
colonizing  with  Prifoners  of  War,  i.  135-the  im-prove- 
ments  in  the  Law  of  Europe,  owing  to  his  comprehenfive 
genius,    i.    ipz-his   Keftridiion  of  Private  War,    i.   207. 

under 
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under  the  precepts  of  the  Cfvrijdian  Religion,  ii.  g. 
prefided  at  the  council  of  Frankfort  in  794,  ii.  34.  almoll 
Emperor  of  Europe,  ii.  48.     See  Emperor  of  German/. 

Charles  of  Anjou,  his  cruelty  to  his  Prifoners,  i.  148-his  unjuft 
treatment  of  Conraddin,  i.  153,  4.     See  Conraddin. 

Charles  the  Bold,  his  imprudence,  (according  to  the  then 
Law  of  Nations,)  In  putting  himfelf  in  the  po  Afer  of  Le- 
wis XL  i.  165,  6. 

Chevaliers  de  Reconnoiffance,  ii.  123. 

Chieftain,  the  Principal  of  a  deadly  Feud,   i.  210,   12. 

Children  expofed  and  inhumanly  treated  by  various    Nations  un- 
der   Natural   Law.     i.  45,    6:  Sacrificed  to   the    Gods,    i. 
50-under  Natural  Religio.i,  i.  62. 
Crufade  of;  See  Cruiade. 

Chlnefe,  why  they  do  not  entertain  Reiident  EmbalRes  from 
other  Nations,  ii.  289.     See  n. 

Chivalry  its  effedt  on    the  European  Law  of  Nations,  i.  198,  9- 
Cap.  14.  ii.  95—138. 
Origin  of,  ii.  93,  5. 
The  caufe  of  confiderable  improvements  in  the  Laws  oi  War, 

ii  95,  6,  107.  See  Py?. 
Liberality  and  Courtefy,  its  two  diflinguifliing  attributes, 
ii.  97-inftance3  of;  in  the  behaviour  of  William  Rufus, 
ii.  98-Earl  of  Gloucefter  tovvards  K.  Stephen,  ii. 
9S-K.  Stephen  himfelf,  ii.  98 -in  not  atiacking  unarmed 
enemies,  ii.  99-in  the  general  conduci  of  Edward  IIL 
and  the  Black  Prince,  ii,  99  in  the  cafe  of  Bertrand 
du  Guefcelin,  ii.  loo-Carlonnet,  ii.  102-French  and 
Englifh  Monarchs,  ii.  102,  3-the  Talbots  and  Xantail.cs, 
ii.  io3-in  moderating  the  Price  of  Ranfom,  ii.  103.  See 
Ranfom. 
Fidelity,  another  diftinguiflilng  attribute,  ii.  104-a  palpable 
means  of  improvement  in  the  Law  of  Nations,  ii.  105- 
and  of  War,  ii.  107-Breach  of,  in  Knights,  how  puniih 
fed,  ii.  106.  See  Ki.i^hts — Tne  probable  Origin  of  givi;:g 
liberty  on  parole  to  procure  raniom,  ii.  loy-Inftances  oi, 
in  Wallerland,  Count  of  St.  Pol,  ii.  108-Tho.  Percy,  an 
Engliffi  Knight,  ii.  108  -  Du  Guefcelin,  ii.  108  Such 
priioners  could  not  carry  arms  during  their  parole,  ii, 
108-Inftance  ;  in  Charles  de  Jllois,  ii.  1 08  -  Exception  in 
Marfhal  d'Andreghem  priioner  to  Edward  the  Black  Prince, 
ii.  109,  -  Sec  Ranfom  ;  Prifoner  ;  Hoftages. 
Extenfion  of  Frien.llhip,  another  feature  of-By  Adoption 
of  Knights  or  Sjveieigns  by  each  other,  ii.  Ii3-ihefir', 
in  fart,  alliances,  ii.  113  Ceremony  oi  by  delivery  of 
Arms,  ii.  113- See  i.  140  -  other  cereaionies,  ii.  114. 
This   the   origin     of   Kn'^t^ihooJ,     ii.     1 15-Relationiliip, 

luppuied 
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fiippufed  to  arlfe  from  Adoption,  ii.  1 15-benevoIent 
efiecTs  of  in  Adoptions,  by  the  fame  perfon,  ii.  ii5-into 
the  iame  order  of  Knighthood,  ii.  1 15-extended  tven 
to  afliftants  in  the  ceremony,  ii.  116-one  mode  of  adop- 
tion by  a  grant  of  the  fame  Coat  of  Arms,  ii,  117- 
Inftances  ;  in  the  Count  de  Chimay  adopted  by  Per- 
dinand,  K.  of  Afagon,  ii.  117-Rer.e  d'Argtnfon  ;  and 
the  cuitom  of  knighting  Venetian  AmbalTadors  in  France 
on  taking  leave,  ii.  ii'y-Duke  de  Richlieu;  vho  was 
created  a  Noble  of  Genoa,  ii.  117-Lord  Malmfbury  ; 
perm::ted  to  quarter  the  Arms  of  the  houfes  of  Bran- 
denburg and  Orange,  ii.  177-Another  effed:  of  Adop- 
tion, The  Fraternity  of  Arms,  ii.  ii8-of  Scythian  ori- 
ginal, z^.  horrid  ceremonies  ot,  ii.  1 19  -  milder  in  civil- 
ifed  and  Chriflian  Countries,  ii.  119  -  Efteft  of  in  amend- 
ing the  Law  of  Nations,  ii.  119-ufed  between  Kings  and 
States,  ii.  120  -  interfered  with  political  engagements,  as 
in  the  cafe  of  Henry  K.  of  Calllie,  ii.  120-buc  not  with 
the  duties  owing  by  Knights  to  their  Sovereigns,  ii.  121- 
though  it  then  foftened  the  afpereties  of  War,  ib.  inftanced 
in  the  cafe  of  Guefcelin  and  Hugh  de  Calverly,  ii.  121  and 
increafed  hofpitality  and  elkem,  ii.  123-Eence  the  Cheva- 
liers de  ReconnoilTance,  ii.    123. 

Chivalry.  •- 

■" its    efFeft    on    the     ger.eral     operation    of    States, 

ii.  123  -  by  introducing  Kegularity  in  the  declara- 
tion  of   War,    ii.     124 inftanced   in    the    gallantry   of 

Walter  Manny,  ii.     124. Form     of  fuch   declarations; 

by  Letter,  as  in  the   Caje    of  Charles  V.  and  Edward  liL 

ii.  125. -or   by   Keraids,  as  between'  Edward   IV.    and 

Lewis    XI.  ii.   125 Origin   of  thefe    forms,  ii.   125. — 

Regulation  of,  among  German  Princes  by  the  Golden  Bull, 
ii.   126 Magnanimity  of    the   Chiefs  in   ensaoine   each 

1  ••  Til*  »•  11  r 

Other,  11.  127. — Jn  declaring  the  time  and  place  for  enga^e- 
menf  between  Armies,  ii.  127 — jnflanced  bctuecn  Edward 
III.  and  Philip  of  France,  in  1339;  ii.  127 — in  the  bat- 
tles  of  Agincourt,    Yerneuil,    and   Floddenfield,    ii.     12S. 

and  fee  n., between  Edward  the  Elack  Prince   and  Henry 

K.  of  Caflile,  in  13I7  •,  ii.  129. — Thcfe  general  challenges 
arofe  from  the  cuRom  of  private  duels,  ii.  129. — which  alfo 
produced  challenges  between  Leaders  of  Armies  and  Mo- 
narchs,  in  viliich  Kingdonris  were  fometimes  itakcul,  ii.  120 
— Infiances  of,  by  the  F-mperor  Henry  IV  ;  Edward  III.  of 
England;  Henry  V,  of  England,  ii.  130-Ey  Champions; 
againll:  Richard  IT.  of  England,  ii.  i<o — Ectween  Peter 
of  Arragon  and  Charles  of  Anjou,  in  confttjccnce  of  the 
death    of  Conraddin,    ii.    131.  2.    .See    Coniaddin    on  the 

fame 


THE    PRINCIPAL     MATTERS.  xxiu 

fame  quarrel  between  Rene,  Duke  of  Anjou,  and  Alphonfo 

K.  of  Aragon,  ii.    133. — See  further  Duels  ;  Garrifon. 
Chriftianity.  See  Religion    (Chriilian) 
Church,    immunities     of,     as  a     Sacred  Place,    iJ.     10 — ir. 

fighting  and  killing  in,  how  puniftiable  among  the  Saxons, 

ii.  10. 
Clergy,  among  Chriflians  a    diftindl  body  of  men  ;    and  why, 

ii.  20.   I. 
Cliffon,    Oliver   de     (Surnamed   the    Butcher)     his    condud: 

towards  certain  Hoftages,  i.   174-  Inftance  of  his  revenge,  i. 

178-his  imprifonment  and  ranfom,  i.  185,  6. 
Codes  of  the  Laws   of  Nations,    what   attention  due  to  them, 

"•  5-  .       .  . 
Coke,  his  opinion  ;    on  the  privileges   of  AmbalTadors  under 

the  Engliili   Law  ;  examined,  ii.  320-on  Treaties  with  In- 
fidels, ii.   195  doubted,  ii.   195, 

Colonna,  See  Boiiiface  VIII. 

Commerce,    Treaties   and   Conventions   Refpedllng,    ii.    20 z 

'   — 214. 

• Utility  of  pofitive   conventions  in   Regulating,  ii, 

202-Hovir  far  it  is  the  duty  of  a  State  by  the  Law  of  Na- 
ture to  encourage  commerce,  ii.  202 — 204-The  Law  of- 
Nations  on  this  fubjeft,  vague  and  indifinite,  ii.  202-Ke- 
medied  by  pofitive  Inltitutions,  ii.  203. 

-Caufeswhyit  did  not   flourifh  in    tlie  early  ages, 


ii.  204.  5   _  ^ 

Earlieft   pofitive   conventions    on  the    fubjed:   by 

Canute,  with  the  Emperor  Conrad  and  Pope  John,  ii.  204. 
-ProttdeJ     by   Laws,      of    the    Maritime    States 


againft  Piracy,  ii.  204-of  the  Swedes,  in  cafes  of  ihip- 
wreck,  ii.  205-of  the  Danes  and  Sicilians  to  allow  Sai- 
vage,  ii.  205-of  the  Engliili  in  favour  of  Merchants,  ii. 
206-ot  Oleron,  ii.  206  -  Recapitulated,  ii.  207 — 8  -  Infti- 
tutions  of  Wifbuy,  ii.  209 — 210-Letter  of  K.  Edward  VT 
in  1553  ;  ii.  "211 — 2-Ri.egulations  of  the  Flemifi-i  States,  ii. 
212 — 13-Confequences  of  the  Regularity  of  thefe  Conven- 
tions, ii.  213,  &c.-in  the  proteftion  of  Merchants  on  the 
breaking  out  of  War,  ii.  213 — 4. 
Common  Caufe.  Treaties  to  make ;  their  principle  and 
origin,  ii.  188 — g.-Inftances  of ;  in  1197,  between  Engiifh 
Kings  and  Baldwin  Count  of  Flanders,  ii.  189 — 90-Kenry 
III.  and  Duke  of  Brittany,  in  1225,  ii.  190-Henry  Earl  of 
Luxenburg  and  Ferry  Duke  of  Lorrain  in  1266,  ii.  190. 
Commonwealths.    See  Republicks. 

Coiupacics,  Soldiers  of  Fortune,  ii.  179.  their  origin,  in 
bands  of  Mercenary  Soldiers,  ii.  182 — 3-iheir  exploits,  ii. 
183 — 4-fubfidized,  and  treated  with,  by  various  Sovereigns, 

ii.  184 
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ii.   184 — 8- under  Count   Mansfeldt  and  the  Dute  of  Saxe- 
Weiraar  ;  the  latter  fubfidized  by  Richlleu,  ii.  186. 

Comyns,  Remark  on  his  opinion  as  to  the  pri\ileoes  cf  Am- 
balfadors  under  the  Engliih  Law.  ii.  301 — 321. 

Condotiieri,  Soldiers  of  Fortune,  ii.   179. 

Conraddin,  Heir  to  the  Crown  of  Sicily  unjuilly  punifhed 
as  a  Traitor  by  Charles  Count  of  Provence,  who  had  con- 
querred  his  Kingdom,  i.  153 — 155  Challenge  of  Peter  of 
Areagon  to  Charles,  in  confequence,  ii.  131 -his  cnfe 
quoted  againft  the  inviolability  of  Sovereip;ns  out  of  their 
own  territories,   300  years  afterwards,  ii.  350, 

Confederation,  Treaties  of  their  elfecl:  on  the  Law  of  Nations 

'-  in  Europe,  ii.  163 — 174-Inftances  of,  in  cafes,  of  the  Ger- 
man States  (See  G)  ii.  164-The  Swifs  Cantons,  ii.  165,  6. 
(See  S)  the  Teutonick  Hanfe,  ii.  166 — 174-See  Hanfealick 
league. 

,Confcience,  how  far  the  general  and  unerring  Rule  of 
Moral  Condud,  i.  30,.  i — 52-Does  not  compel  all  Man- 
kind  to  the   obiervance  of   the   fame   fcheme  of  morals, 

i-53— 5-  .         '        .  "       .         . 

Gonfent,  neceffary  to  the  Security  of  Society,  in  points  doubt- 
ful by  the  Law  of  Nature,  ii.  140. 

Conful,  the  Cuftom  of  eiiabliihin>^,  arofe  from  Convention, 
ii.    198. 

Conventions,  See  Treaties. -A  full  iiiuance  of  their  forciing 
part  of  the  Law  of  Nations,  ii.  143. 

Cotton,  Sir  Robert,  his  Reafoning  on  the  Precedency  of 
Nations,  ii.  221,  2-examined,  ii.  222,  &c. 

Council  of  Lyoric,  tile  fiift;  caufe  and  effeft  of,  and  pro- 
ceedings at,  ii.  35 — 42-Members  of,  ii.  36^/7. 

• ■ the  Second  •,    Members  o!,  ii.  43-Procecdings 

at,  ii.  43. 

Trullanean  ;  See  T. 


Councils,  General  ;  their  acknowledged  power  in  ChriRen- 
dom  from  the  Xlth  to  XVth  Century,  ii.  40 — 44  held  of 
right  as  often  as  the  Jubiietsj  i;.  44-lheir  controui  over  the 
Papacy,  ii.' 45-even  to  depofiiion,  ii.  47 — 6i-Not  10  be  al- 
fembled    without  the  Pope's  Conlent,  ii.  62. 

Croquart,  a  Soldier  of  Fortune,  i.  186. 

Crulades,    Origin    of  i.    84-iheir   influence   on    the    Law  of 

■  Nations,  ii.  79-in  producing  a  new  and  perpetual  caufe 
for  War  againfl  the  enemies  of  Chriflianity  :  and  for 
peace  among  its  friends,  ii.  7S-lnftanced  In  the  cafe  of  Spain, 
ii.  79--Ponugnl,  ii.  79  Germany  and  I'raiice,  ii.  80  &.c.  i«i 
the  Crufade  againfl  Saladin,  ii.  8o-of  St.  Lewis,  ii.  81. 
^  '— Baibaritjr 
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-  Barbarity  with  which  they  were  conduced,  ii.  8 1 — 85. 
inftanced  in  the  death  of  the  Prince  of  Aniioch,  ii.  82- 
Pieul  de  Ragonet,  ii.  Sz-Mafiacre  of  the  Prifoners  at  Pto- 
lemais   by   Richard    1.   ii.   82-caufe   of  this   barbarity,   ii. 

84- 

Confidered  as  meritorious  and  expiatory  in  Monarchs, 


ii.  85  undertaken,  by  childreri,  ii.  86-by  the  Paftoureux  or 
(hepherds,  ii.  86-decline  of,  ii.  87-a  mean  of  getting  rid  of 
the  banditti  of  a  Nation,  ii.  88-againft  Hereticks,  ii.  90,  i — 
282 — 4. 

Cuftom,  has  a  confiderable  effect  upon  Mords,  i.  69. 

Czar  of  Ruffia,  meaning  of  the  Term,  ii.  237. 

D. 

Danes  and  Normans,   principle  of  exa(fting  tribute  from  other 

Nations,  i.  133. 
Dar.es,  their  Law  as  to  Salvage,  ii.  205. 
.Deadly  Feud,  ;  See  Feud. 
J)eath,  violently  defired  by   the   Celts  and   Scapdinavians   as 

honourable,   i.    122,    &c. 
Dejotaj-us,    K.   of  Galatia,    his    cafe,    how    far  applicable  to 

the  Q^cftion  of  the    inviolability   of  Sovereigns  out    of 

their  own  territories,   ii.  .349. 
Divorce,    power  of  the  Pope  as  to,    ii.    26;    152,3 
Doge  of  Venice,   origin   of  hib   wedding  the   xVdriatIc  with  a 

Ring,    ii.    66. 
Donner  fa  foi,   the  term  made  ufe  of  when  a  perfon  atrreed  to 

remain  prifoner  ot  War,  i.  182,  and  ». 
Druids,  their  Cruelty  to  prifoners  of  War,  i.  124. 
Ducange,  a  poiition  of  his  as  to  the  Right  of  private  war,  i. 

207. 
Duel,    diftin<S:  from  the  Right  of  private  war,  i.   212  n.  one 

mode   of  terminating  fuch  War  ;  and   the  reafon,  i.  214. 

See  Chivalry  Oath  adminillered  by  the    Wardens    of  the 

Lifts,  ii.     1 34  Ceremonies  on  a  defeat,  ii.    I34.-Reward 

t)f  the  Conquerors,  ii.   134,   5. 
Duraourier,  a  Soldier  of  Fortune,  ii.   188,  n, 

E 

Ecciefiaftical  Eftablifhments,  their  effeft  on  the  Law  of  Na- 
tions, Cap.  13.  ii.  p.  I,  &c.  See  Religion  (Chriftian). 

Eccleliaftlcs,  had  the  right  of  private  war,  i.  218.  19,  «. 

Eclpondi  what,  i.  109. 

Edward  IlL  his  Appeal  to  Chriftendom  againft  John  K.  of 
France,  i.  195.     See  Appsal.     Ccemony  of  his  homage 

to 
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to  Pliiiip  of  Valois,  i.  223 Appeal  of  Edward  to  the 

Pope  againft  Philip,  ii.  29,   30-See  Chivalry. 
Edward  IV.  his   conference  with    Lewis   XI.  at  Picquignv,  i. 

166. 
Edward  the   Black    Prince,    his  conducl    to    the    Envoys  of 

Charles  V.  of  France,  i.   168.     See  Chivalry. 
Edward  VI.  his  famous  Letter  in  favour   of  Commerce   and 

Navigation,  ii.  21  K 
Elecfcive  Government  ;  See  Government, 

Elizabeth  G^  of 'England  ;     Head  of  the   Proteftants,   ii.  282- 
lier  Letter  to   Henry  IV.  of    France   on  his    change  of 
Religion,   283.  n. 
Embaffies.     See  AmbafTadors. 
Emperors  and  Kings,   diltindtion  between.     See  Kings. 

their    Privilege   of  prefiding   over   Councils,  ii.   34. 

• and   Popes,     their   mutual  jealoufy    of    each  other, 

i.   165.     See  Pope. 
Emperor  of  Germany,  this  title  inaccurate  ;  is  properly  King 

of  Germany  and  Emperor  of  the  Romans,  ii.   23. 
Kis  ftile  and    title,  Elected  Roman  Emperor  and  Kiy^g  oj  Ger- 
many, ii.  264..      See  Kings. 
Einperor  of  Germany. 

— ~ — . — Caufe  of  his  precedence  in  Europe   invefligated  and 
exam.ined,  ii.  237 — 265. 

. owing    to    the    accident  of    his    fucceffion   to   the 

Roman    Sceptre   fwayed     by    the    VVeltern     Emperors; 
v/hich    took  place  under  Charlemagne  in  800  •,    ii.  237. 
,       See  252. 

Qu,eftions  arifing  thereon,  i.    As  to  the  revival  of  the  old 

Weftern  Roman  Empire  2,  What  rights  are  renovated  with 
the  title-and  3.     The  affinity  between  the  Kingdom  of  Ger- 
many and  the  Roman  Empire,  ii.  237. 
I,  The     Weftern     Empire   was     revived    in    the    perfon    of 
Ch!»rlemagne,  by  the    Eledion  of  the   Roman    people  ;  ii. 
238  ;   254. 
2-  The    rights    renovated  in     the    perfon    of    the  Emperors 
difputable,    ii.    238-arofe  from   the  remarkable    union    of 
dominion  in    Charlemagne,  ii.   239-Idea   that  rhe  Emperor 
was  the     temporal,    as    the   Pope    the   fpiritual,    head    of 
Europe,     ii.      239  exprefsly    acknowledged  by   fome   Na- 
tions,   and    tacitly     allowed  by     others,    ii.     240-By   the 
Engiifh  under  Henry    IL  and   Richard  L    ii.  240.-Ad  of 
Sovereignty    exercifed     by     the     Emperor     Sigilnuind    in 
J'^ance,  ii.  240-one  proof  of    thcfe  pretenfions   the    power 
of  creating   Notaries,  ii.    241,     3  High    Ideas   of  the   Im- 
perial   Prerogatives,     iii.    241-2-aflerted    with    a    view    to 
ijie    enlargemeiit  of  the   Empire,  ii.    243-Refifted   bvEd- 

ward  III. 
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ward   III.    of    England,    ii.     243-and   Henry 
Salutation  of  his  foot  by  inf^-'rior  Monarchs,  ji. 


n. 


V 
Salutation  of  his  foot  by  inf^-'rior  Monarchs,  ji,  .243. 

— -His  po'.ver  of  creating  Kings,   ii.  2449  -how    far   the 


inftance    of    Pruiiia     applies,    ii.    245 8-of    Hunpfary, 

ii.     249-ger.erally   confined    to    the     VafTnls   of   the   Em^ 
peror,    ii.      24S- whether     this     power   llili     remains,      ii. 

249 2^1 -Cafe  of  the  King  of  Bohemia  confi.deied,    ii. 

249 250.     See  Kings. 

3.  Real    Nature   of     the   Imperial    Dignity  and  its    prefent 

affinity  with   Germany,    u.  232 265-the  territories  of 

the  German  Monarch  not  the  genuine  remains  of  the  old 
Roman  Empire,  ii,  232,  (Sic-Acceuion  of  Charlemagne 
to  the  Imperial  dignity,  ii.  253 — 6-who  held  almoft  all 
liis  pofieiiions  by  different  titles,  ii.  *2-55-various  Kings 
fucceeded  to  the  Empire,  till  Otho  I.  or  the  Great, 
brought  back  the  Imperial dignitj  to  the  family  of  Germany 
ii.  258. 

■ — When  and  how  the  Germanict  pringdom  and  the  Roman 
Empire  were  united,  ii.  262-by  aftual  Convention  between 
the  Romans  under  Pope  Adrian  III.  with  Otho  the  Great, 
ii.   263. 

— ^The  Remarkable  Confiltution  of  the  Enipire,  ij.  .263-The 
Title-,  and  Sovereignties  of  the  Kingdom  of  Germany 
5nd  the  Roman  Empire,  ilill  remain,  abftradedly,  diltinct, 
ii.  264. 

Empire,  Princes  of,  by  what  means  they  have  continued  to  be 
Sovereigns,  i.  215,   6. 

En-'/land  more  regular  than   other  nations  in   their  Laws  of  war 
»     from  the  I  ith  to   the    15th  Century,  i.   159-fo,  as  to  their 
private  Wars,  i.  217 18: 

Enfpondi  what,  i.   109. 

Entius,  K.  of  Sardinia,  could  not  obtain  his  ranforn  ;  and 
why;  i.    180. 

Elchcat  of  Fiefs  to  the  Supreme  Sovereign  under  the  Feudal 
Syftem,  i.229,  &c.  Difputes  as  to,  how  decided,  i.  233- 
Inftances  of,  in  the  cafe  of,  the  Earldom  of  Provence, 
i.  233-Artois  and  Burgundy,  i.  234-Milan,  i.  234-']  hefe 
Efcheats  part  of  the  Law  of  Nations  in  Europe  as  affected 
by  tlie  Feudal  Syftem,  i.   235,  6. 

Europe,  confidered  as  a  Republic   of  States,  i.  90,  98,  9  ii.  33- 

44 73-change  caufed  in  this  particular  by  the  Luthtraa 

Reformation,  ii.  280,  &c.     ' 

Excommunication.     See  Pope. 

F. 

Faid.?;.     See  Feud  (Deadly). 

Falconer. 
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Falconer,  Dr.   his   reafbning  on  the  principle   of   the   Grecian 

Law  of  Nations,  j.    117 8  the  juftnels  of  it  examined, 

i.   118,  2;j. 

Feud   (Deadly)  its    Origin,     i.     204. 2o6-wTbo   implicated 

therein,  i,   209,  &c- 

Feudal    Syftem,    its  influence   on    the    Law     of     Nations    io 

Europe,  i.  Cap.    XL  p.    197 199-Cap.  XII.  i.  p.  202- 

Its  moll  obvious  etieds  ;  to  multiply  the  number  of 
Sovereigsi  States,  i.  203-to  give  a  right  of  interference 
to  natioas  with  each  other,  i.  22c.  See  Efcheal  :  Private 
War. 

Fiefs  and  Arrlere-fiefs,  creation  of  over  the  Weilein  Countries, 
i.  220,  I, 

Efcheatof;  See  Efcheat. 

!Fieury  Abbe,  his  bbfervations  on  the  Bull  Unam.  S^^ndam  ex- 
amined, i).  59. 

Forfeiture  of  the  real  Sovereign  pov/er,  can  ntver  legally  or 
conftitutionally  happen,  ii.  306 309, 

FoUer,  his  opinion  as  to  the  inviolability  of  AnibalTadors  by  ihe 
law  of  England,  ii.  2.25-esamined,,  ii.   326.  &c. 

Fowkes  de  Breaute,  his  leiiilance  to  the  Civil  Power,  i.  214. 

France,  the  parent  of  many  kingdoms,  i,  214,  K.-Origin  of  the 
S rates- General  there,  ii.  58.     See  French. 

Francis  I.  not  the  firft  Chriftian  Sovereign,  who  entered  iato  al- 
liance with  the  Turks,  i.  loo  ;  ii.  200-his  breach  ot  the 
Treaty  with  Charles  V.  to  be  attributed  to  the  imptrftcliou 
of  the  Law  of  Nations,  ii,  -^6!. 

Fraternity  of  Arms.     See  Chivalry. 

Frederick  of  Auftria,  his  unjuft  puniOament,  i.  154..  See  Con- 
laddij?- 

Frederick  II.  Einpercr,  and  Lonocent  IV.  (Pope)  the  contell, 
between  them,  and  the  decifion  of  the  firft  Council oi  Lyoas 
thereon,  ii.  35 42. 

French  Republic  withdrew  fronn  the  obfervj^nce  of  the  Law  of 
Nations;  and  how  •,  i.  iii:  ii.  143;  213-opinion  that 
the  bounds  of  its  Empire  had  been  marked  out  Oy  Nature, 
i..  47-its  departure  from  humanity,  i.  92,  /<.-.  in  the  atcree 
for  the  ikughter  of  prifoncrs,  i:.  iu4-its  conienipt  for 
the  Chriftian  Religion,  one  caufe  of  its  criares,  ii.  5 
See  Genet  ;  Aiheijni. 

French,  their  Conftitution  of  1791,  imperfect  ;  in  the  attempt 
to  deltroythe  inviolability  of  the  Sovereign  power,  ii. 
3,07. 

Garrifoii 
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Garrifbn  befiegedj  relieving:  "under  •wliatciTcumflantes  con  fider- 
ed  as  conirary  to  the  Laws  of  War,  between  the  nth  and 
the  I5ih  Century,  i.  iijC-defending,  puni£hed  by  the  Con- 
queror, iil-See  Generals  ;  Prijiners. 

Origin   of   agreeing  to  furrender  in  cafe   afiiftancc 

does  not  arrive  in  a  certain  time,  ii.  135,  6.-Inftar!ces  of ; 
in  the  Siege  of  Breft  in  1373;  ii,  J  35,  6-Derval  and 
Moiflac  ;  ii.  137-Harfleur  in  1415  ;  Bourdeaus;   in  145 1  \ 

Generals  ot  the  enemy  when  taken  priioners,  novV  cruelly  treated 
by  the  Romans,  i,  113,  114.  (See  Triumph)-by  the  Goihs, 
i.  i34,-ur,der  the  European  Law  of  Nations  from  the  nth 
to  the  15th  Century,   i.  156-        157. 

Gsx.et,  The  French  Republican  Envoy  to  An-iCrlca  ;  Cafe  of 
his  Renunciation  of  the  Law  of  Nations,  i.  57.  n. 

Genoa,  Republic  of,  nut  allowed  to  rank  with  the  Mcnarchs  of 
Europe,  ii.  269. 

Geographical  Situation  of  Nations,  its  effefis,  u  S2,  3 ;  ii. 
189. 

Germans,  Amient,  their  Predatory  expeditions,  i.  I'^i. 

German  States  confederation  of,  its  bafis  the  Golden  Bull,  ii. 
164 

Germany,  Emperor  of.     See  E. 

Gibbon,     his   praife  of    reneral   toleration,    liov.-   lir   ^uH.    ii, 

6.  .      "  .  .  ,        '' 

Gift:,  deed  of,  alienation   of  dominions   of  Sovereigns    b -f ;    in- 

ftanced  in    the  cafe  c?f  Dauphiny,  Arks,    Thefialor.ica,    ii. 

157,    8.  ?J. 
Golden  Eui!,    Regulations   by,  as  to  declaring  War  among  the 

German    Princes,    ii.     126-Bali5     oi    their   confederaticnj 

ii.  164. 
Goths ;  See  Scandinavians. 
Governnietit,  coeval  viiih  the  esiflence  of  Markind,   i.  i-J-Rioht 

of  tl^e  People  to   overthrow,    a  pernicious  maxim,  i.  52- 

Eleciive,  vices  of,   i.  215. 
Gi«at  Company,    a  Band   of    Mercenary  Soldiers   in  the  J4th 

Century,     who    rendered  thjemfeives  independent,    ii.    jSo, 

I. 
Greeks,  Law     of  Nations   as   cV.fer\^d    by.    Chap.   TL    i.   p. 

103 — iio-Caufe   of   their   differing   jn  Principle  from  the 

Romans,  as  to  this  L^w  examir.e.l,  i.  117 — ico. 
Giegory  V.IL  (Pope)  ibunder  of  the  Papal   tjfurpations,   ii.  55, 

2-his  proceedim^^s  agninfl  the  Emperor  Kenry  IV.  ii.  52 — k^^. 

See  Por*. 

Grot  as. 
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Grotius,    his  confutation  of    Carneades,    j.   43-inconfiflency  of 
his  conducft  with  his  Argument,  on  the  Piccedeiicy  of  ISiati- 
ons,  ii.  223. 

Founder   of  the    prefent    Regularity    of    the   Law    of 

Nations,  ii.  3f^>3-Oriorin  of  his  Treatife  Ce  Jure  iielji 
&  Pacis,  ii.  370 — 372-why.lo  called,  ii,  375-hJs  con- 
finement and  caufe  thereof,  ii.  371,  2- his  elcape  by  the 
affiftance  of  his  wife,  ii.  37 2 -her  Charader,  ii.  372 
Method  he  purfued  in  forming  his  work,  ii.  372,  3. 
The  Elecflor  Palatine  Charles,  Lewis,  the  firll  real  patron 
of  his  treatife,  ii.  374-Oppofition  to  its  tenets,  ii.  374- 
unfuccefsful,  ii.  374- Works  of  Puffendorf  and  .Vattel 
founded  on  his  Treatife,  ^i.  375 — 7-defedts  of  that  Trea- 
tife, ii.  375—7-  .  . 
Gueldres  Duke  of,   his  good  faith  as  a  Knight,    on  his  Capture, 

ii.  112 — 113. 
Guefcelin,     Bertrand   du,    his  furrender    as    Prifoner   of  War, 
i.   182    n.-hh  Ranfom,    i.    183;    ii.    100,  i  ;     108;     122- 
Capture  of  his  Brother  by  'I'homas  of  Canterbury   during 
a  trucCj    i.  186 — 7  •,   ii.    xoi-his  Separation    with    De  Cal- 
verley,   his  Brother  in  Arms,   ii.  121,2.     See  Chivalry. 
Leader  of  the  Companies,  ii.   185-his  cruelty  to  Avignon  and 
the  Pope,  ii.  185. 
Guife,    Duke  of,    his  infraftion  of  the  Law  of  Nations,  i.  87. 
Gyllenburg,    the    Swedifh  Ambaffador  in    England,    his    Cafe, 
ii.  330,    1. 

H. 

Hair,  deprivation  of,    a  fign  of  difgrace,  i.  148. 

Hale,  his  opinion  as   to  the   privileges  ol  AmbafTadors  under  the 
Engliih  Law,  examined,  ii.  3^1  ;  324,  5,  &c.  333. 

Hanfeatic  League,  remarks  on  the  nature  of,  ii.  166,  7.  The  Af- 
fociation  artlficiai,  ii.  x66.The  members  of  it  in  general  not 
independent,  ii.  166-Originally  formed  for  commercial  pur- 
pofes,  ii.  166-Cifies  that  compofed  the  alliance,  ii.  167- 
jinffly  dependent,  but  coUeiftively  independent,  ii.  167- ex- 
tended its  views  to  Sovereign  power,  ii.  168-The  queliion 
whether  it  was  a  Society  of  Merchants  or  a  Sovereign  pow- 
er, conlidered,  ii.  168 — 174-how  it  arofe,  ii.  i69-if  not  So- 
vereign, it  exercifed  the  rights  of  Sovereignty,  ii  i69-In- 
ftanced  in  their  war  with  Denmark  in  1361,  ii.  169  in  the 
J5th  Century,  ii.  170,  l-in  various  Ads  of  Sovereignty,  ii. 
171-in  their  treaties,  ii.  171-particularly  that  of  Utrecht 
in  J474  ;  ii-  172 — 3  Its  annihiiation,  ii.  174. 

Happinefs 
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Happinefs  the  end  of  Moral  Philofophy,  i.  69 — 71. 

Harold  Duke   of  Weffex,    cafe   of  his  detention  in  Normandy, 

though  driven    on  the  coaft  by  a  ftorm,  i    161. 
Haftings,  Battle  of,  its  confequences  to  England,  i.  159. 
Henry  il.  of  England  his   afteding  Appeal  againft    his    Sons  to 

Pope  Alexander,  ii.  28. 
— III.  of  England,    his  acceptance  of  the   Crown   of  Sicily   and 

Naples,  for  his  Son,  ii.  71,  2. 
— IV.  Emperor,  his  contell  with  Pope  Gregory  VII..  ii.    53 — 4, 

n. 
—VI.  Emperor,  his  cruelty  to  the  hoflages  in  his  power,  i.  172- 

Interference  of  the  Pope  with,  in    favour  of  Tancied   K.  of 

Sicily's  daughters,  ii.  29. 

VII.  Emperor;  See  Celeft'.ne  III. 

Heraclius,  his  regard  to   the  Chriftian  Law  of  Nations  and  Reli- 
gion, i.  139. 
Heraldry  originated  from  Chivalry,  ii.  1 17. 
Heralds,  their  rights  enjoyed  under   the  Law  of  Nations,  i.  17:- 

frequently   difregarded  in    the  period    between    the  nth  and 

15th  Century,  i.    171,   2- the  inilruments  of  declaring  war, 

ii.  124,  5;    127 

• College  of  among  the  Romans,  i.  113. 

High  Juftice,  Power  of  Life  and  Death,  i.  213. 

Highland  Chiefs,  were  the  lalt  who  poflefTed  the  right  of  Private 

War  in  Europe,  i.  217. 
Hildebrand  ;  See  Gregory  VII. 
Hobbes,  his  opinion  on  the  State  of  Nature,  i.  43.     (See  State 

of  Nature)  ii.  368. 
Holland,  when  firft   allowed  to  rank  among   the    INIonarchies  of 

Europe,  ii.  270. 
Homage,    Ceremony  of,  degrading,  when  to  be  performed  by  in- 

^ dependent  Sovereigns,  i.  222 — 224,     See  Kings. 
Hofpitality,    Laws   of,  refpeded  by   many  lavage   and  ferocious 

Nations,  i.    1 59,  40-enfarced  by  the  Chrijfian  Religion,  ii, 

0. 
Hoftages,  Prifoners  of  War,    confidered   as,  i.   152,    3-cruelties 

exerciled  towards,  from  the  nth  to  the    i5ih  Century,  i. 

172—175.^ 

for  Prifoners  on  Parole,  ii.  loS. 

Ho-A-el,  his   Arguments  on  the  Precedency  of  Nations,  ii.  228, 

n. 
Human  Sacrifices,  among  Savage  Nations,  i.  50  -  under  Natural 

Religion,  i.  61,  62.  7;. 
Hungarians,  their  Lav/  in  favour  of  Strangers,  ii.  8-of  Slaves,  ii. 

Huns,  their  devallai ions  of  the  Roman  Empire,  i.  128.  9-FabIed 
Origin  of,  i.  130, 

I J. 
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James,  Son  of  Robert  K.  of  Scotland,  his  detention  by  Henry 
IV.  of  England,  i.  163—185. 

Jerufalem  confidered  by  the  Turks  as  defiled  by  the  Chriftians, 
ii.  83. 

■  Its  defence,  fuppofed  to  be  the  duty  of  every  Chriftian, 

ii.^85..     See  Crufades. 

Jews,  though  difperfed  over  the  earth,  yet  retaining  fome  charac- 
teriftic  marks  a  dlftinft  nation,  ii.  75,  6-the  abhorrence  they 
were  held  in,  and  the  perfecutions  they  fuffered,  from  the 
nth  to  the  'I5ih  Century,  ii.  75 — 77  and  n. 

Inceftuous  Marriages,  fanftioned  by  various  Nations  as  not 
contrary  to  Natural  Law,  i.  45. 

Inequality  of  Mankind,  principle  of  the  Scandinavian  Law  of 
Nations,  i.   125. 

Infidels  right  of  conquering,  in  order  to  convert  them,  when  part 
of  the  European  Law  of  Nations,  ii.  65 — 69-Treaties  with, 
i.  1 00.     See  Treaties. 

Ingelram  de  Nogent,  his  cafe,  how  applicable  to  the  queflion  of 
the  inviolability  of  Sovereigns,  ii.  358. 

Innate  Knowledge  of  Right  and  Wrong,  how  connected  with 
Confcience,  under  Natural  Law,  i.  53. 

Innocently.  (Pope)  his  con  tell  with  Frederick  II.  and  the  deci- 
lion  of  the  firft  Council  of  Lyons  thereon,  ii.  35 — 42. 

Interdict  of  the  Pope,  its  effect  in  enforcing  Treaties,  ii.  32. 

Inviolability  of  AmbaiTadors,  fully  confidered,  ii.  292 — 339. 

' In   the  cafe  of  Leflie,  Bilhop  of 

Kofs,  AmbafTador  of  Mary  Q^  of  Scots,  ii.  292 295  - 

Opinion  of  the  Engliih  Civilians  thereon,  ii.  293,  294  ; 
(wherein  of  Ambaffadors,  procuring  Infurreftion,  ii.  292. 
of  a  depofed  Prince,  ii.  293-of  a  Prince  detained,  ii.  293- 
forbidding  an  AmbafTador,  ii.  294-an  AmbafTador's  abetting 
Treafon,  ii.  294 This  opinion  difputed,  ii.  295 — 323. 

,  two  fold  ;   as  to    their  pvoteftion 

and  pr'vileges  ;  and  their  exemption  from  the  civil  and  cri- 
minal laws  of  the  country  they  are  fent  to,  ii,  296,  7-con- 
fidered,  ii.  297,   8 -Examples  of,    ar.d   conlequences   of  the 

violation  of  this  right,  ii.  297 ■  9-hovV  fuch   violation  is 

puniChed,  ii.  302,  3. 

-Rule  of,  in  Civil  mat- 


ters ;  to  bellow  every  privilege  the  want  of  which  would 
interfere  with  the  purpofes  of  the  EmbafTy,  ii.  29S-ex- 
tended  to  his  fuite,  rZ'.  not  unjult,  becaule  known,  ib.-'\n 
England,   under  Stat.  7  An.  c.  12;    ii.    299-Origin  of  that 

Aa 
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A<ft,    ii.   299-Obfervations  on,    ii.    301 — 3-Cafe   of   Phil. 
Weifeman  and  a  Danifh  Ambaflador,  ii.  302 — 4. 

In     Criminal     Cafes, 


ii.  304-Reafonings  on,  ii.  304.  (See  Inviolability  of 
Sovereigns)-confined  folely  to  exemption  from  the  jurif- 
didlion  of  the  tribunals  of  the  country  where  he  refides 
as  AmbafTador,  ii.  309,  327-Reafons  thereof;  from  his 
character,  and  the  freedom  necefTary  to  the  exercife  of  his 
powers,  ii.  310 — 312-Authors  in  fupport  of  this  pofition, 
ii.  312-and  n. — 313. 

Pradlce   of   Europe 


in  favour  of,    ii.    313,    &c..Inftanced   in  many  cafes:  viz 
Mendoza,   the  Spanifli   AmbafTador  to    England  in    1584, 
ii.     314-L'Aubefpine,    French     AmbafTador    three     years 
afterwards,    ii.    314,   5-Comte   de    Rochpor,     French    Am- 
bafTador to   Spain    in  1601,  ii.    315-De   Zuniga,    Spanifa 
Amb.  to  France   under   Henry  IV.  ii.  3 15- A  Secretary   to 
another  Spanifh   Amb.  in   the   fame  Kings   time,  ii.  316 
An   Attendant   of    Rofny   (Sully)  French  Amb.  in   Eng- 
land in  1603  ;    ii.  316-Bedmar,    Spanifh    Amb.  at   Venice, 
ii.  316-Inoyofa  and   Colonna,    Spanifh    Amb.   to  England 
under  Jac.  I,  ii.   317,  8- A   Domeflic  of  De  Thou,    French. 
Amb.    at    the   Hague,     ii.     318-One    of   the  fuite   of   a 
Spanifh    Amb.   to   France    in    1666,    ii.  318,  9-De   Bafs, 
French  Amb.  to  Cromwell  in  1-654,  i'-  319-Spanifh  Amb. 
to  Charles  II.  of  England,    ii.    31  o  This    right    fometimes 
acknowledged  even    by    the    Turts.  ii.    320  Reafonings  on 
by     Englifh     Lawyers  ;    Coke,   ii.     320-Comyns,    ii.  301, 
321 -Hale,   321,   324,  5-Fofter,    325,  6-examined,   326 — S- 
Cafe   of  Don  Pantaleon  Sa,    v;hether  contrary  to  the  above 
praftice,  ii.  322      See  AmbafTadors. 
Inviolability   of    AmbafTadors,    as    relates     to     States    through 
which     they     pals,    ii.     334 — 339  maintained    by  Vattel, 
ii.    334.-On   the   Caie    of  Rincon   and    Frigoze,    Ambafla- 
dors   of  Francis  I.   of  France,  ii.    334-denied   by  all   other 
authors,  who    hold    that   very  cafe  not  to    be   an  infringe- 
ment  of  the   Law  of  Nations,  ii.    335 — 337  and   by  ma- 
ny other  cafes  ;    viz.  Saint  Andre,    AmbalT.  of  Henry   II. 
of  France   to    Edward    VI.   of    England,    ii.    337-Amb3fr. 
of  Selim  II.    ii.    337  of  the  Republic  of  Poland,  ii.  337- 
ot  France  to  Scotland,  ii.    338  of  Venice  to  Great-Britain, 
ii.    338-all  detained   or   commanded  to    depart,     by    States 
through   Vv'hich  they   palTed — And  of  the  Portuguefe  Am- 
bafTador to  the  Statc3  paiTing   through  England  in    1641,!:. 

Inviolability  of  Sovereign  Powers, 

Principle   of,  ii.    304  r.ecefRty    of,  ii.  305-part    of  their   very 
Vol.  I  c  being 
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being,  ii.  305-caufe  of  iheir  independence,  ii.  306 — 308 
confidered  in  the  cafe  of  a  Public  Fundionary,  ii.  305 — 
309-If  a  radical  and  inaccurable,  defeat  in  all  Governments, 
ii.  306,  7-admits  of  no  Judge,,  ii.  306 — 308-No  confA- 
tutional  remedy  againft,  in  England,  ii.  306-or  any  where, 
ii.  306 — 308-Relource,  n  eifes  of  neceflity,  not  in  the 
Lazv,  but  in  the  violation  of  it,  ii.  308,  9-Inftanced  in 
the  Englifli  Revolution,  ii.  308,  9.     See  R. 

Caie    of     Mary,    Queen   of 


Scots,  confidered  at  length,   ii.  339 — 360.     See  M. 

how    this     Inviolability     rn 


the  cafe  of  a  Monarch  is  affeded  by  his  refidence  in  a 
foreign  country,  ii.  34.8 — 360-This  queftion  flated  un- 
fairly in  the  cafe  of  Mary  Q^  of  Scots,  ii.  347.  354- 
Opinion  of  the  Civilians  thereon,  ii.  348,  9:  357,  8-exa- 
mined,  357-Why  it  fhould  not  be  allowed,  ii.  358,  9. 

Joan  D'Arc,  a  queftion  as  to  her  punifhment,  i.  157-her  fur- 
render  as  Prifoner  of  War,  i.  182,  «.-Sale  of,  as  fuch, 
i.  189. 

Joan,  Qyeen  of  Naples,  cafe  of  her  ptinlfhrnent,  i.  156-How 
applicable  to  the  queftion  of  the  Inviolability  of  Sove- 
reigns, ii.  350. 

John,  King  of  England,  effedl  of  his  being  excommunicated 
by  the  Pope,  ii.  24.     See  Pope;  Appeal  ;  Chivalry. 

John  n.  K.  of  France,  price  of  his  ranibm,  i.  179.  See  i.  187- 
his  Crufade,  ii.  87,   8  his  Sentiments  of  Honour,  ii.  105. 

Ifidor,  the  Collecflion  of  the  Decrees  of  General  Councils 
attributed  to  him,  forged,  ii.  46,  7-The  contents  of  that 
forged  coUeftion  the  foundation  of  the  papal  ufurpatior.s, 
ii.  49 — 50  The  real  author  of  this  forgery  not  certainly 
known,  ii.  50-and  w.-its  detedlion,  ii.  51  and  n. 

Italians,  cruelty  of  their  Laws  of  War,  from  the  nth  to  th< 
15th  Century,  i.  147,  8. 

Jus  Albinatus,  a  proof  of  the  inhumanity  of  the  early  Law  of 
Nations,  i.  141. 

^' 

Keel-hauling,  Olaus-Magnus's  minute  defcription  of,  ii.  210,  », 
Kings,  diftindion  between  them  and  Emperors,  ii.  231-uhence 
it  arofe,  ii.  231 — 2-is  really  in  lavour  of  Kings,  if, 
232-meaning  of  the  terra,  ii.  232  ■  233-lJi\idcd  by 
Coke,  into  Independent  or  Paramount,  and  Homagers 
or  Feudataries,  ii.  233-Anointed  and  not  anointed, 
ii.  243,  4- The  title  of  Lmperor  a/Turned  by  many  Kings, 
particularly   of  Ergland,  ii.  335,   6-applied   to    CromwelK 

ii. 
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ii.  236-affame(J    by  the    Monarchs  of  France,    Spain    and 

Kuffia,    ii.    236,    7-N0   natural    pre-eminence  attached    to 

either,  ii,  237.     See  Emperor  of  Germalny. 
Kino;,  of  the  Illes  of  Wight,  Guerni'ey  and  Jeriey,  Beauchamp, 

E.  of  Warwick,  created  by  Henry  VI.  ii.  250. 
Of  Man,    legally  Royal,  ii.  251  and  n. 
Knights  and  Knighthood.     See  Chivalry. 

Their  qualifications,  ii.  95 — 97-Chriftianity  one,  ii.  97. 
Degradation  of,  the  ceremony  attending,  ii.  106,   7. 
Dubbing  or  adopting,  origin  and  ceremony  of,  ii.   113—11^. 

See  Chivalry. 
Companions  of  the   faime  order  could   not  fight  againft  each 

other  without  leave  of   the  Sovereign,  ii.  115. 
Of  Gratitude,  ii.  123. 
Knollys,   Robert,    Lord   of  the  Caftle  of  Derval,    his  condutfl 

in  a  cafe  of  Sponfo^    i.  173 — 175. 

v-foirliei,  or  Secret  Laws  of  the  Spartans  as  to  Slaves,  i.  108. 

135- 

L. 

Labbo,   Q^  F.  his  difgraceful  quibble   on  the  Capitulation  v.nii 

Antiochus,  i.  115-aiid  n. 
Langobards  fabulous  account  of,   i.  130. 
Lateran  Council,    (Third)  decree  of,  againft  the  flavery  of  Chrif- 

tlans,    ii,  19. 
Law  of  Nations, 

li^.at  it  is  ;  Cap.  I.  i.  p.  I,  &:c. 

•  Charaderiftic  diflindlions  between   that,  and,  the  Civil  or 

Municipal  Law,  i.  2,  19,  20  not  antiently  well  underllood, 
i.  132-inftance  of  refemblance  between  thofe  Laws,  ii.  143, 
4- Whether  it  is  merely  the  Law  oi  Nature,  or  compofed  of 
pofitive  inftitutioRS,  i.  3-Names  of  Authors  pro  and  co?z.  i. 
3  Summary  of  the  arguments  ufed  to  ihevv  that  it  is  merely 

the  Law  of  Nature,  1.  3 6-The  reafons  for  queftionln;^ 

thofe  arguments,  1.  6,  &c.     Particulars  in  which  the  Law  of 
Nature  and  of  Nations  differ,  i.  6,  8,  1 1 -general  dillindtions 
between  thofe  Lav\s.  1.  9,  11. 
In  general,  founded  on  cultom,  i.  1:5,  16-In  cafes  without  pre- 
cedent, it  may  be  fald  to  be  the  Law  of  Nature,  i.  14. 
Law  of  Nations,  Secondary,  what,  i.  17. 

May  be  confidered    as  the  Law  of  Nature,  moJlfied   by    thg 
Cufloms  of  Nritions,  i-  14,  15,  2i- 

Breach  of,  how  remedied,  i.  26. 

'Principle  of,   according  to  Montefquieu,  1,  21, 

See  Law  of  Nature  ;  Religion  (N.'itura!.) 
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Law  of  Nations. 

Foundation  of,  i.  Cap.  HI. 

— — -  Neither  Natural  Confcience  nor  Natural  Religion  can  pro- 
duce a  certain  univerlal  Law,  on  which  to  ground  the  prin- 
ciple of  a  Law  of  Nations,  for  ^//the  world,  i.  12.  See 
i,   21. 

Effetfl  of  the  Chriftian  Revelation  on  this  Subjeft,  i.  72, 

75.     ii.  3 — 5.     See  Beligion  (Chriftian.) 

Origin  of  the  Obligation  of  the  Law  of  Nations,  i.  75. 

Not  the  Law  of  all  Nations,   but   of  fuch  claffes   as  are 

united  by  fimiliar  religions  or  moral  Syftems,  i.  76,  7. 

■ This  propofition  never  before  broadly  advanced,  i.  102. 

— —  In  Europe  and  her  dependencies,  the  moral  Syftem  is  foun- 
ded on  Chriftianity,  i.  77.     See  Religion  (Chriftian.) 

Not  the  Law  of  the  World,  Cap.  IV.  i.  p.  79. 

Manners  of  various  Nations   afFecl  their  intercourfe  with 

each  other,  i.  79-Inftances  thereof,  i.  80. 
— —  The  Laws  of  one   clafs  of  Nations    not  to    be   applied  to 
thofe  of  another  clafs,  i.  81,  2-Circumfl;ances  which   caufe 
fuch  claffes,  i.  85,  4.  ii.  285,  6-Dlftincl  claffes  have  diftinfl 
cultoms,  i,  84. 

Effed:  of  Religion  and  its  Sefls  on  this  Law,  i   84 — 89.  ii. 

280 -282.      See   Religion   (Chriftian)  -  of  the^  Balance 

of  Power,  i.  88-Hints  of  many  writers,  that  the  Law  of 
Nations  is  partial,  and  not  univerfal,  viz.  De  Callieres,  i. 
^o-Vun  Bynkerjhock,  t.  ()o-^uttel,  i.  90,  i-Grotius,  Suarez,  i, 
gi-Burlemaqm,  i.  92  Mantel quieu,  i.  93,  4. 
How  the  different  clajjes  of  Natior^  may  be  dijiingufjoul.  Cap. 
V.  i.  p.  96 

On  the  one  hand,  by  their  making  treaties,  entertaining  em- 

baffies,  deciding  by  one  known  fettled  Rule,  ufing  the  Janie 
cuftoms  and  Religion,  i.  96,  7-or,  on  the  other,  by  refufing 
to  acknowledge  authorities  received  by  other  States,  i.  97.  n. 

I Some  Nations  in  a  kind  of  twilight  between  two  diftind: 

Laws  of  Nations,  i.  oS-Such  formerly  were  the  Turks,  Ruf- 
fans,  Pclesy  and  Prufftans,  i.  98,  9-Their  acctfiion  to  any  dif- 
tind  Law  gradual,  and  generally  by  Treaty,  as  in  the  cafe 
•    of  the  Porte,  and  very  lately  of  the  Barbary  States,  i.   100. 
Hijiory  of,  in  Europe. 

^s   obferved  by  the  Greeks  and  Romans,    Cap.  VI.  i.  p.  103 

y  y^^.-Variation  between  them,  caufe  of,  i.  117 — i20-as 
obferved  by  the  Scandinavians,  Cap.  VII.  i.p.  121.&C. 

Froin  the  Jail  if  the  Rofnan  Empire  to  the  l\th  Century,  Cap. 

VIII.  i.  p.  127.  No  known  or  fettled  Code  of  this  Law 
during  that  period,  i.  141. 

' From  thi  nth  to  (he  i^th  Century,  Cap.  IX.  i.  p.  145. 

— -   An 
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Law  of  Nations. 

An  inftance   (perhaps  ihe  firfl)  in    which  it  was  confidered 

as  a  Science,  i.  I55. 
'"  Improvement  of.  Cap.  X.  i.   192.     See  Charlemagne. 

-^— — under  the  Chriltian  Religion,  arole  direcll/ 

from   that    Religion,  and  not   hem    e::traneous    caufes,  ii. 

4—7- 

Injiance  of  particular  Infitutiojs  c?z-,  namely  the  Feudal  Syf- 
tem;  the  Chrillian  Religion;  Chivalry,  Treaties:  Prece- 
dency of  Narions ;  generally  Itated,  Cap.  XI.  i.  p.  197. 

by  the  Feudal  Syilem,  Cap.  XII.   i.  p.  202.     See  F. 

and  ii.  139. 

by  Chriftianity,  and  the  Ecclefiaftical  Eftablifhmenfs, 


Cap.  XIII.  ii.  p.  I.     See  Religion  (Chriftian);  and  ii.  i  jq- 

—  Hiforyof 

—  Influence  on, 
by  Chivalry.  Cap.  XIV.  ii   p.  93 138.     See  Chi- 


valry, and  ii.  139. 

by  Treaties  and  Conventions,  Cap.  XV.  ii.  p.  r^g- 


214.     See  Treaties. 

under   Raiik  and   Claims  of  the  Nations  of  EuroDS, 


Cap.  XVI.  ii.  215 279. 

flificry  of,  continued  from  i^th  to  ijth    Csntury,  Cap.  XVII.  ii. 

280 364. 

in  the  effefl  of  the  Luthern  Reformation,    ii.  2S0 — -2^-,- 

ihe  enmity  between  the  Mahometans  and  Chriflians,  ii,  28J, 
6. 
As   to  Ambafiadors,   their    Pririleges  and  Immuniiles,  ii.  cSj 

339-     See  Ambaffadors  ;  inviolability. 

Imperfedtion   of   this    Law,    even   during  the  lafl  mentioned 
period,  ii.  36o-inftanced  in  the  cafe  of  Francis  I.  of  P'rance, 
ii.  361,  2-in  the  rigour  of  the  Laws  of  Wjr,  ii  36::-Caurcs 
of,  ii.   363,4- 
Lt  the  Age  of  Grotius,  Cap.  XVIII.  ii.  365,  ufque  ad  fin. 

The  term  Law  of  Nations  vague  and  indeterminate,  ii.  365- 
Varlous  opinions  on,  zJ.-Confined  by  many  to  the  Roman 
Civil  Law,  ii.  366,  7-this  calculated  to  lead  nations  into 
error,  ii.  367-inftanced  in  the  debates  on  the  reftitution  of 
Calais  demanded  in  1567,  ii,  367-efFedl:  of  this  uncer'ainty, 
ii.  368,  9-Early  Writers  on  the  fubjedl  ;  Aibericus  Genti- 
lis;  Balthazar  Ayala,  &c.  ii.  369,  70.  See  Groiius,  Puf- 
fin do  rf;  Vattel. 
Law  of  Nature. 

Divided   by   fome,  info  abfolute  and  hypothttical,  i.  17 -This 

method  nugatory,  i.  18. 
The  Obligations  o]\  Csp.  II.  i.  p.  21. 

Concern 
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Law  of  Nature. 

Concerns  either  animate,  or  inanimate  beings;  the  former  go- 
vprned  either  by  inlHnct  or  reafon ;  Man  by  both,  i.  24. 

. Binding  even  on  Atheitts,  i.  31. 

Unable   of  itfelf  to  produce  a  definite  Law   for  all  man- 
kind, i.  21. 

' Univerfal  and  immutable  in  general  principles ;  |3Ut  vari- 
ous and  uncertain  in  practice,  i.   35  ^ Ji-q. 

— A  few  great  principles,  of  univerfal  liability,  i.  42. 

•  Whether  particular  moral  duties  are  oblij^alory  frorn  the 

force  of  naticral  Ixxv,  independent  of  the  re\ectJed  commands 
of  the  Deity  ?  i.  25. 

The  advocates  lor  and   again  ft  the  above  proportion,  i. 

25 -Summary  of  Arguments  in  fupport  of  it,  i.  28 3:- 

examined.   i.  33  <S J^q. 

.  The  Hillory  of  Man  the  only  guide  of  this  Law,  i.  37, 


To  be  binding  on  all^  muft  be  uniform  and  unrjerfaily 

received  by  mankind,  i.  37,  &c. 

Crimes  againll  the  Decalogue  held  by  Suarcz  to  be  crimes 

againft  the  Law  of  Nature,  i.  48-But  committed  by  all  Savage 
Nations,  i.  48  yyr.y.     See  Adultry;   Children;  Parents. 
This  Law  (as  Jar  as  it  concerns  the  purticular  RuTr.if cati- 


ons of  Morality)  either  does  not  now  exill,  or  is  1©  con- 
founded with  prejudice  and  cuftom,  as  to  be  no  cert.-iin,  la- 
tisfaclory,  and  univerfal  rule,  i.  54,  5  and  cannot  therefore, 
in  thole  ramifications,  be  obligatory  upon  all,  i.  56,  7.     See 

ii,  2C2- 4. 

See  Religion. 

Legatus,  an  indiftin(fl  term  to  fignily  an  AmbafTador,  or  a  Depu- 
ty of  a  Pro\ince,  ii.  312 3^7. 

Leflie  (Bp.  of  Rofle)  See  Inviolability  of  AmbalTadors-his  know- 
ledge of  the  Law  of  Nations  as  to  the  Kight  of  AmbafTa- 
dors,  ii.  295. 

L?wis  XL  his  conduct  to  Charles  the  Bold,  i.  165,  6-his  diftruft- 
ful  conference  with  Edward  IV.  i.  166-his  caprice  in  the 
raalom  of  a  prifoner,   i.  183.     See  Chivalry. 

Licinius,  his  cafe  how  applicable  to  the  Law  of  Nations  on  the 
Inviolability  of  Sovereigns,  ii.  349. 

Lieger  Ambafladors,  whence  io  called,  ii.  1 10.  -n. 

Lindefey,  See  Redeman  •,  Chivalry. 

Lotharius,  King  of  Lorrain,  his  conteft  with  the  Pope  as  to  his 
Queen,  ii.  26. 

Luitprand,  King  of  the  Lombards,  his  refp<?i5l  for  the  ChriJlian 
Religion,  i.  139. 

Luther,  See  Religion  (Chriflian). 

Lyons  ; 
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Lyons;  why  chofen  for  the  holding  the  firil  Council  there,  ii.  36. 
See  Councils. 

M. 

Mackanzie,  Sir  George,  his  opinions  on   the  P/ecedeney  of  Na- 
tions, ii.  223 — 5:   265,  n;  266  ». 
Mahometan    Religion,  its  eflfeft  on  the  Law  of  Nations,    i.  84, 
87,   8  :  ii.  285,  6.     See  Crufades  ;  Treaties. 

• Principle  of,  to  deftroy  its  enemies,  il.  84- 

how  Qualified,  ii.  84. 
Mainfroy,  natural  Son    of  Frederick  II.  his    cruelty  to  prelates 

taken  in  War,  i.  148. 
Malmfbury  Lord  ;  permitted  to  quarter  the  arms  of  the  Houfe 

of  Brandenburg  and  Orange,  ii.  117.     See  Chivalry. 
Man,  Ifle,  Kings  of,  ii.  251. 
Marcomir,  King  of  the    1^' ranks,  cafe   of  his   breach  of  Tre.-ily 

with  the  Romans,  i.  132. 
Margaret,  C^untefs  of  Richmond,  mother  of  Ken.  VII.  her  aeal 

for  the  Crufades,  ii.  89. 
Marriage,  Treaties    of,  their  effefl   on  the  Law   of  Nations,  ii. 
145 — l5S-fmali  among  the  Nations  ol  Antiquity  and  Iniidel 
people  oi  modern    times,  ii.    145-Rights   of  Females  in  ih« 
German  and  Scythian  Nations,  ii.  145-transrer  of  Empires 
by  marriage  nearly  peculiar  to  Eurojje;  ii.   145-Inftances  oi, 
in  the  kingdoms  of  the  North  and  Welt,  ii.  145-pinicuiar- 
ly  in  the  Kingdoms  of  Navarre,  ii.   146-Dachy  of  Aullri?., 
ii.  i/^(\  7-In  Spain  and  Italy,  ii.    I46-France  exempt  i'roai, 
by  the   Salie  La  a-,    ii.    147-extenfive  effects    of,  ii.  147-b/ 
which  treaties  became  neceffary,  ii.  147,  8-lnttai;cPs  of;  on 
th^^    marriage  of  John  K.    of  England,  ii.  i48-Wi)ilan-i  K. 
of  Sicily  in    I17S,  ii.    148-Philip  of  inlanders  in    1193,11. 
i48-A!cx:3nder,    K.   of  Scotland   in    1210,  ii.    149  Churits 
Vill.  of  i' ranee  in  1493,  ii  149  Indelicacy  of  thele  treati*.;', 
ii.  150.  n.  Treaties  to  prevent  particular  marriages,  ii.  150- 
No  general  form  prefcribed,  ii.  150. 
Marriages   of  Sovereigns   by  proxy,  and   why,  ii.  15  i-!nftance  : 
Alphonfo,  K.  of  Leon  in  1067,  ii.  15  i-Confummatlon  ne- 
ccflTary,  ii.    151-Ceremony  of,  by  proxy,  ii,  151,  2.  and  ;?.- 
DilTolution  ot,  by  divorce,  ii.  152,  3. 
Mary,   Qi^ieen  of  Scotland,   cafe  of  her  imprifonment  and  execu- 
tion, examined,  as  a  precedent  in  ^he  Eur^'pean  Law  of  Na- 
tions, ii.   359 — 360  her  charafter  by  Knollys,  ii.  542.  7;. 

^   State  of  the   cafe,   ii.  339 — 344  -  Implications   t'oeiefrom  : 

that  Ihe  was  conlidcred  as  an  enemy  and  as  a  real  Sovereign,' 
ii.  34^.ihe  pretext  and  plan  of  the  Statute  on  which  llie  v\  as 
condemned,  ii.    345-The  reafoning  adopted  to  juftify  it,  ii. 

345 » 
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345,  6-InjuftIce  of,  ii.  346-Q^eftion  and  opinion  by  the  Ci- 
vilians on  her  cafe,  ii.  347,  8.  See  Inv.  of  Sovereigns.  Ar- 
guments on,  ii.  348,  9-Precedents  relative  to,  examined,  ii. 
349 — 352.  (See  Dejotarus  ;  Licinius;  Conraddin;  Robert, 
K.  of  Naples ;  Joan,  Q^of  Naples)-Morton's  bold  propo- 
iition  to  put  her  to  death,  ii.  352-Her  defence,  ii.  352 — 4- 
her  defignation,  in  the  Record  and  Commiffion,  ii.  353-ths 
extent  of  the  precedent  eftablifhed  by  her  condemnation,  ii. 
355.6. 

Maffacre  of  St.  Bartholomew,  ftiled  a  Remedy,  ii.  284  and  n. 

Matilda,  of  Scotland,  cafe  of  her  affuming  the  veil  to  fecure  her 
chaftitj,  i.  147. 

Merchants,  how  regarded  by  the  Antient  Englifli  Laws,  ii.  206- 
their  protection  in  an  Enemy's  Country  on  the  breaking  out 
of  War,  ii.  215,  14. 

Montpelier.     See  Anjou,  Albany. 

Moral  Duties,  how  obligatory.     See  Law  of  Nature. 

" Philofyphy,  the  whole  of  explained  in  Puffendorf 's  great 

work,  ii.   376,  7. 

Moral  Senfe,  confounded  with  prejudices,  and  not  to  be  depend- 
ed on,  i.  54. 

Morals  what,  i.  69-Every  Inflitufe  of,  univerfally  intended  to 
produce  happinefs ;  but  the  character  of  the  inftitute  uncer- 
tain, i.  69,  70.  Dlfterent  cuftoms  may  be  equally  thought 
moral,  if  good  is  their  propoftd  end,  i.  70. 

of  Monarchs,  interference  of  ihe  Popes  in  regulatings  ii. 

25—30, 

Ivlorality,  Obligations  of,  under  Natural  Law,  diverfitj  of  opi- 
nions on,  i.  42. 

Mutilation,  a  barbarous  Military  Punifl-imcr.t,  in  Europe,  from 
the  nth  to  the  15th  Century,  i.  149. 

N. 

Naples,  See  Sicily. 

■ •  Claim  of  Charles  VIII.  cf  France  upon,-  ii.  158. 

Nations,  their  different  ciafies.     See  Law  of  Nations. 

of  Europe,  their  origin,  j.  122. 

■ •  Precedency  of  i.  86.  See  Pofr. 

• their  interference  with  each  other.  Origin  of,  i.  220. 

Nations  of  Europe,  Rank  and  Claims  of,  fully  conlidered,  Cap, 
XVI.  ii,  215 — 279. 

'The   Subjefl-,  though  apparently   frivolous,  diHicuIr,  ii. 

215 — 217-for  vant    of  a  competent   fovercign   tribunal,  ii. 
C;i6 
•■ — ;-  When  equally  indrpendont,   muft  originally  Ic  equal  in 
jighls,  ii.  ^ly-Opinion  of  Viittil  on   ttiis  jubjec^,  as  to  the 

fmailor 
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fmaller  yielding  to  the  larger,  in  ■priority  cf  pkcc,  \\.  217- 
quellioned,  ii.  218,  i9-Bifl.in<filon  between  Equaliij  and  Su- 
periority, ii.  -ziS-the  latter  afferted  by  States,  even  ad  ravin., 
ii.  219-inftances  of,  ii.  219,  20-between  the  Englifh  and 
Spaniards  about  1600,  ii.  220,  21-reafoning  of  Sir  Robert 
Cotton  on,  ii.  221,  2-examined,  ii.  222,  &c. 

Antiquity,  one  great  ground  of  precedence,  ii.  222-f2ems 


the  fairelt  claim,  ii.  226-Priority  of  converfion  to  Chriftiani- 
ty,  ii.  223-denied  by  Grotius,  ii.  223,  4-allovved  in  the  ce- 
remonial of  the  Pope^s  chapel  and  eccleliaftical  afiemblies,  ii, 
223,  4-Eminency  of  the  Throne  Royal,  ii.  224-Nobility 
of  blood  in  the  Monarch,  ii.  224-Antiquity  of  the  reignin>.' 
family,  ii.  225,  y.-l'upported  by  Mackenzie,  having  Scotland 
exprefsly  in  view,  ii.  225- Weight  and  independency  of  the 
Nation  -,  fupported  by  Grotius  and  Vattel,  ii.  226-allo\ved 
in  the  cafe  of  Cromwell,  ii.  226-other  grounds  of  precedence, 

ii.  227 29-All  thefe  grounds  uncertain,  ii.  228. 

— Fadls  relative  to;  the  uniform  and  uncontefted  pre-emi- 
nence of  the  Pope,  ii.  228-before  the  Reformation,  ii.  729- 
extended  to  his  Ambaffadors  and  the  Clergy  in  general,  ii. 
250-particularly  Cardinals,  ii.  230,  i.- 

Next   in    rank,  the  King  of  Germany,  Emperor   of  the 


the  Romans,  ii.  231 -(See  Emperor  of  Germany  ;  Kings)- 
The  Tuvkifn  Emperor  equal  to  him  by  exprefs  treaty,  ii. 
26  5 -yet  not  fuperior  to  other  Kings,  ih. 
Republics  held  inferior  to  Monarchies,  ii.  266-thi3  prin- 
ciple unjuft,  ii.  266,  7-according  to  Vattel,  ii.  27i.Realons 
why  it  was  adopted,  ii.  267- Venice  and  Holland  the  only 
European  Republics  now  allowed  to  rank  with  Monarchies, 
ii.  269,  70-England  under  Cromwell,  ii.  271. 

Minute  points  in  the  Ceremonial  of  Europe   on  this  Sub- 

jedl,  ii.  271. 

■ France  and  Spain,   conteft  between  for  precedence,  ii.  272 

~ — — 277--caufe  of,  ii.  272,  3-firft  at  Venice  in  T558,  ii.  273- 

at  the  Council   of  Trent,  ii.  273 5-at   the  Congrefs  of 

Vervins  in  1598,  ii.  274-at  London  in  1617,  ii.  274,  5-the 
moil  ferious  and  celebrated,  at  Loadon,  in  1661,  which  lei- 
minated  in  favour  of  France,  274   5. 

Rank  of  other  nations  undecided,  ii.  278. 

■ Equality    of  Crowned  Heads   now   generally  allowed  in 

Europe,  ii.  277-firfl,  broached  by  Gullavus,  ii.  277. 
Natural  Law.    See  Lav/  of  Nature. 
Natural  Reli^jon.     See  Religion. 
Nature,   various  fenfes    of  the  word,  i.  37 — State  of;  See  S. — 

Lav/  of ;  See  I,. 
Nicliolas  L  Pope,  his  interference  with  Lolharius  of  Lorrain,  ii. 


26,  7. 


Nosaret 
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Nogaret  ;  See  Bonnifacf  YIIT. 

Normans  and  Danes,  their  esafliaor  tribute  from  o:her  Nations, 
i.  135-thcir  crudcj  and  iaiolence  from  the  nth  to  the  i5ih 
Centurv,  i.  i^-. 

Notaries  appointing,  a  mark  of  Sovereign  power,  ii.  241,  2. 

Nuncios,  Ambaffadors  of  the  Pope  fo  termed,  ii.  230-their  pre- 
cedence, ii.  231. 

Nuns,  the  refp>e6t  antientlj  paid  to  them,  i.  146. 

O. 

Oath  of  the   Pofie  and   Emperor,  not  to  aiTaSinatc  each  other, 

during  the  Coronation  of  the  latter  bj  the  former,  i.  165. 
Oaths,  abfolution  from  by  the  Pope,  ii.  74. 
CEcumenical  Councils,  L   86-\vhy  io  called,  ii.  33-their  conflitu- 

tlon  and  origin,  ii.  33,  5-     See  Council ;  Pope, 
CEcumenical  Bishop,  who,  and  v  hen  firll  fo  flilcd,  ii.  48. 
Odin,  terrible  defcription  of  that  Deitv,  i.  125. 
Odin's  Kail,  in  Sweden,  defcripiioi;  of,  i.   123. 

— Palace,  the  Paradife  of  the  Goths,  '.  124. 

Ojeda,  his  ridiculous  proclamation  on  the  invafion  of  America 

bj  the  Spaniards,  ii.  67. 
Oleron.  Laws  of,  as  to  Pilots  and  Shiprrecks,  ii.  106 — 9. 
Otho,   Emperor,  the  obligation  to  protect   the  Chriiiian  Church 

enforced  at  his  Coronation,  ii.  11. 
Ottomans,  See  Mahometans  ;  Religion. 
Outlaws,  right  of  protefting   by  a  foreign   State  examined,    ii. 

191-Treaties    to   render  up,  their  principles   and  efted,  ii. 

141,  2-InftaEces  of,  ii.  ib. 


Papa,  (Pope),  derivation  of  the  Word,  II.  52  n. 

Paix  Brifee,  what,  and  how  punifiiable^  i.  212. 

Paradife,  notions  of,  entertained  bj  ihc  Celts  and  Scandin  ivians. 

Parents,  inhumanitj  of  Sava~e  Nations  towards,  1.  49 
Parliament  of  Chrifiendora,  the   (Ecumenical   Councils  fuch  in 

effea,  ii.  IS- 
Parole,  Liberij  of  Prifoners  on,  probable  origin  of,  in  Chivalry, 

ii.  iC".     See  Chivalry. 
Pafquier,    his  account    of  the    origin   of  the    States-General    m 

France,  ii.  58.  n. 
Pafloureux  or  Shepherds,  Cruface  of,  ii.  S6,  7. 
Patar  patratus,  his  office  among  the  Romans,  i.  no. 
Paulus  JEmilius,  account  of  hie  triumph,  i-  1 14. 
Pax  Ecclefiae,  what  and  how  re'.igioufiy  regarded,  ii.  10, 

Pajfa 
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Payen,  Geoffrj  de,  killed  in  hatred  of  His    Commander  Ciiiion, 

'•  '77- 

Perigord  Cardinal,  his  humaLC  interference  to  pierent  the  battl* 
of  Poitiers,  ii.  31 . 

P«effel,  his  account  of  the  Author  of  the  forgery  of  Ifidor  s  col- 
led;ion,  ii.  52.  «• 

Philip  King  of  Caftile,  cafe  of  hi«  detention  bj  Henry  ATI.  of 
England,  i.  163,  4. 

Philip  IV.  of  France.     See  Boniface  \TII. 

Pilots,  Laws  of  Oleron  Regulating,  ii.  206—9 

Piracy  held  honourable  among  the  Greeks,  i.  106,  and  n.  ii.  204- 

Pizzaro,  inftance  of  his  injuftice,  i.  82. 

Piataea,  behaviour  ot  the  Spartans  at  the  Surrender  of,  i.  1 11. 

Point  of  Hononr,  what,  and  its  influence,  ii.  94- 

Poland,  the  Conduct  of  Ruffia  and  Pruliia  towards,  not  juflifia» 
ble  by  the  Chrifiian  Law  of  Nations,  ii.  143 

Poifon,  and  poifoned  Arms,  employed  in  European  Wars  froci 
the  iiih  10  the  15th  Century,  i.  152. 

Poitiers,  battle  of,  i.  179.  ii.  30,  i. 

Political  Ereecom,  in  Europe,  the  Lutheran  Reformation  inti- 
mately connected  with,  ii.  281. 

Pope  of  Rome;  origin  of  his  power,  ii.  19 — 22-Hov.  he  became 
director  of  the  affairs  of  Europe,  ii.   22. 

— . His   Excomjr.unications,   how  they    acquired   force,  ii.  22- 

in  the  cafe  of  John  K.  ot  England,  ii.  24-efre<ft  of  in  the 
cafe  of  Peter  of  Bourbon,  ii.  51 -of  the  Em.peror  Henry  IV. 
ii.  55,  4.  n-iik  other  cafes,  ii.  54 — 73,  4-how  defpifed  unaer 
the  Lutherean  Reformation,  li.  2S2 

—  His  interierence,  by    meaiation,  advice,  and  correfiion    as 

to  the  affairs  and  morals  ot  Monarchs,  advanta:jeous,  ii.  25- 
Inftances  ot,  in  the  cafe  of  Theodofius,  ii.  25-Lothariuj  K. 
of  Lorrain,  ii  26-France  and  England,  ii.  27-Henry  II.  of 
England,  ii.  28-Richard  I.  of  England,  ii.  28-Henry  VI. 
En:peror,  ii.  29-Simoa  Montford,  ii.  29  Edward  HI.  of 
England,  ii.  29. 

in  matrimonial  caufes,  ii.  26 — 152, 

His  right  of  affcmbling  Councils,  ii.  35-his  power  in  and 

through  them,  ii.  35 — 47.     See  Councils. 

— —  Origm  ot  his  power  as  to  the  depolition  of  SovereJons;  in- 
flanceti  in  the  cafe  of  the  Emperor  Fredrick,  ii..  35 — 42.  See 
ii.  62  and />;,>. 

Liable  to   be  denofed  by  a  General  Council ;    inftanced  ia 

John  XXIII.  and  Eagene  IV.  ii.  47.     See  ii.  61. 

His    uiurpations ;    orioin   and   hiftory   of,   ii.    47 73- 

ihe  foundation  ot,  in  the  torged  coiie<Sio.i  of  decrees  at- 
tributed to  Ilidor,  ii.  46.  See  Ifidor- his  pover  before 
the  publication  of  that  collection,  ii.  4fS-E/e<fled  br  the 
Emperors,    ii.     48  -  when,     and     by     whom     tirft    filled 

(£cumciucal 
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CEcumenical  or  Vniverfal  BIfhop,  ii.  48-the  Confecrator  of 
Charlemagne  and  fucceeding  Emperors,  ii.  48. 

Thefe   Ul'urpations  fyftematically   proceeded  in,  ii.  51-See 

Gregory  VII.  Celeftine  III.  when  firll  extended  to  temporal 
concerns,  ii.  55.     See  Boniface  VIIL 

his  preieniions  to  be  the  foie  dilpofer  of  Earthly  Kingdoms, 

ii.  64  inftances  of,  relating  to  Spain,  ii.  64-Scotland,  ii.  64- 
Ireland,    ii.  64,  5-Venice,    ii.  66-America,  ii.  66 — 69-Sicily 

and  Naples,  ii.  69    75-France  and  Arragon,  ii.  73-thefe 

pretenlions  difputed  by  Proteftants  after  the  Lutheran  Refor- 
mation, ii.  283-but  Hill  fupported  by  the  Catholics,   ii.  283 

The  fole  Cafuift  of  Catholics  in  Chriftendom,  and  abfolver 

from  0.i'.hs,  ii.  74,5;   284:    '^62. 

Crufadeo  an  Engine  of  his  Power,  ii.  90,  i. 

His  precedency  amoLg  the  Sovereigns  of  Europe,  ii.  228 — 

Popes  a.id  Emperors,  their  mutual  jealoufies,  i.  165. 

Poltiiumus,  cafe  o'i  his  capitulation  with  the  Samnites,  i,  1 10. 

Poitllminium  righi  of,   what,  i.  105.  ^• 

Primi  Barbarorum,  the  Ruhisn.sand  Poles  fo  termed,  i.  98. 

Prifaaers  of  War£aten  by  Savage  Nations,  i.  51,  and  «. -cruel- 
ties of  the  Druids  to\-\  ards,  i.  124-of  the  Sclavonians,  Thu- 
Tingia.Tis  and  Avars,  i.  130-Romans,  i.  113,  114.  (See  Tri- 
i:niph)-Gulhs,  i.  i3|-of  the  Italians,  i.  148. 

Cufiiidered  as    Koltages,    on   whom  to  retaliate  the  cruelty, 

and  by   which  to  enforce  the  compliances,  of  the  Enemy,  i. 

152,  3-        .       - 

Ho>--  unjuflly  treated  under  the  European  Law  of  Nati- 
on:, tro-.n  the  nth  to  the   15th  Century,  i.  163,  &c, 

ryr— —  iit\oi'.^t&  to  thofe  to  whom  on  being  taken  they  gave 
.  thcir  faith  (fay)  i.  181-K.efcLied  or  not  refcued,  ii.  i  to,  11- 
jnildnces  of:  the  cafe  of  Thomas  Vercler,  ii.  iio-Even 
tnaiJ'ih  the  Captor  was  afterwards  taken;  the  cafe  of  Mat- 
;>,^  '  ivedeman  an  Englilh  Knight,  prifoner  to  Jair.cs  Llnde- 
f;;,  ::  Scottifli  Knight,  ii.  in,  12-of  the  Dukc  of  Gueldres, 
pr.ioaer  to  Avrant,  a  iimple  Efquire,  ii.  112,  113. 

Slavery  of,  See  Slavery;  Ranfcm  of.  See  Ranfom  ;  Pa- 


role ;  Chivalry. 

ivate  War,  See  Feud  (Deadly) 

-—  Origin  and  conduft  of,  examined,  i.  175 ;  J-  205.  «.-the  moft 
valuable  right  of  an  antient;  iiaron,  i.  204-caufes  of,  among 
the  antient  French  Barons,  i,  208-forms  of  declaring,  i.  210- 
mode  of  terminating',  i.  212-by  taking  bonds  of  afTurance,  i. 
213-inefiacacious,  i.  213-by  Duel,  i.  214-In  Gemiany,  i.  2157 
In  Spain,  i.  216-In  Svveden,  i.  ?'3.-In  the  northern  parts  of 
Great  Britainj  i.   217-Among  Zccleiiallics,  in  confcnirence 

cf 
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of  their  pofTeffing  Baronies,  i.  218-Reflrained  by  the  Chrif. 
tian  Religion,  ii.  9  ^feq- 

Protedion,  Treaties  of,  their  eifeft  on   the    European    Law  of 

Nations,  ii.  159 161-Inltanced  in  the  cafe  of  the  Ifle  of 

Man  in  1205  and  1212  •,  ii.  160 -Genoa,  in  1458,  ii.  160- 
Holland  ii.   161. 

Proteftants.     See  Religion  (Chriftian.) 

Pruffia,  its  erection  into  a  Kingdom,  hiftory  of,  fiated  and  exa- 
mined, ii.  245 248 

Pruffians,  their  Acceffion  to  the  European  Law  of  Nations,  i 
99- their  Converfion  to  Chriflianity,  ii.  90. 

Pucelle,  See  Joan  d'Arc. 

Puffendorf,  caufe  and  nature  of  his  work  on  the  Law  of  Nature 
and  Nations,  ii.  376-115  excellencies  and  defedis,  ii.  376,  7. 

Putter,  his  account  of  the  forgery  of  Ifidor's  colledion  of  De- 
crees and  its  detedtion,  ii.  50,  i.  72. -his  Rtmavks  on  the  pecu- 
liar lituation  of  the  K.  of  Bohemia  confidered,  ii.  249 

■  251. 

Qiilvetaine,  See  Chieftain. 

R. 

Ranfom  of  Prlfoners,  Origin,  Inflances  and  Confequcnces  of 
from  the  nth  to  the  I5ih  Century,  i.  178-Rules  ot,  i.  178- 
Privilcoeof  Sovereigfis  as  to  the  Ranfom  ot  Prifoners  taken  by 
their  Generals,  &c.  i.  179  Optional  in  the  Captor  to  ranlom 
or  not,  i.  iBo-Political  realons  preveniing  ranfom,  i.  180- 
See.  ii.  100- Who  intitlcd  to  receive  the  ranfom,  i.  i8i-Mode 
of  eftimating  generally  one  year's  Revenue,  i.  182.  n.  Se€  ii. 
103-by  perfonal  Confequence,  i.  183  Capricious,  i.  184-by 
the  Prifoner  himfelf,  ii.  loi-Effefts  of  Kanibm  •,  advantage- 
ous, i.  184-and  diiadvantageous,  i.  18 5- Value  of  Ranfom 
transierable,  i.  189-as  a  prefent,  I90-Efiec5l:  of  the  Prifoner's 
death  in  fuch  cafe,  i.  190-of  the  Captor's  death  in  cafe  of 
parole  given  to  the  Prifoner,  ii.  109-cf  the  death  of  a  prifo- 
ner exchanged,  ii.  no-Securities  for  ranfom,  i.  190-Releafe 
of  a  prifoner  on  parole  to  obtain  his  Ranfom,  See  Chival- 
ry. 

Raoul,  Comte  d'Eu  cafe  of,  being  an  Englifh  Prifoner  returning 
to  France  on  his  paiole,  and  there  executed,  i.  169-Villaret's 
opinion  of  it,  See  Viilaret. 

Reafon,  that  facuhy  v-hich  teaches  to  draw  concluiions,  net  to 
afceriain  premiles,  i.  36 55-  ''• 

Noobli^^-ition   on  man  (txclulive  of  Rcligioa)  to  abide 

bv 
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by  its  dictates,  i.  57-See  Religion  ;-Law  of   Nations  (foun- 
dation of) 

Redeman  Matthew,  an  Enalifh  Knight,  cafe  of  his  good  faith 
as  prifoner  to  Lindefey,  a  Scpttilh  Knight,  ii.  ill,  12. 

Reformation.     See  Religion  (Chriftian). 

Religion  its  effed:  in  uniting  men  and  Nations,  ii.  20  ;  92 
See/o/?. 

— ^Natural,     the     Principles     of,     i.    57 — 59-Obje(flions 

to,  i.    59-its  obligation   not   univerfal,  i.   59 — 61,  67,  68 

'  difgufting  varieties  and  inconfiftencies  of  Natural  Religion*, 
i.  6 1 64-even  in  civilized  life,  i.  61 67- (See  Mo- 
rals) 

Chriftian-Probable    reafons  for  its  Revelation,  i.  61 — 


74.  n.   its  effe6l  on  the  Law  of  Nations,  i.  75 84- 

103 138,  139;  i.  20o-ii.  I,  &c.  See /o/f-extended  by 

Charlemagne,    i.  192,   3-its   effedl  in   tending   to  ilavery,  i. 

137.   138. 

-intluence  of  that,  and  the  Ecclefiaftical  Eftablifhments 


on  the   European  Law  of    Nations,    from   the  nth  to  the 
15th  Century-Cap.  XIIL  ii.  p.  I — 92. 

The  condu(5l  of  Chriftian  Nations  fuperior  in  Regularity  and 
benevolence  to  all  others,  ii.  p.  2-compared  vvith  the 
Greeks,  2-Romans,  z-Carthaginians,  s- Mahometans,  2- 
Chinefe,  3. 

Caufes  of  its  inefficiency  in  Regulating  this  Law  during  thofe 
Centuries,  ii,  3 — 5. 

Its  effedt,  in  foftening  the  manners,  ii.  7-in  favour  of  Strangers, 
ii.  8,  9-by  oppofing  private  war,  ii.  9,  &c.  in  inculcating 
a  Reverence  for  places  of  worfhip,  ii.  10,  ii-ior  particular 
days,  ii.  ii-eftabllfhing  the  Truce  of  God,  ii.  12,  &c.  See 
T.-the  Brotherhood  of  God,  ii.  iij,  i6-See  B.-abolifning 
Slavery,  ii.  16-See  .S-exempting  Chriftians  from  Slavery, 
ii.  19. 

Its  molt  remarkable  effeds  arofe  from  the  form  of  its  Church- 
Government,  ii.  i9-\vhich  caufed  the  various  nations  to 
coalefce  in  one  great   bond  of    union,  ii.  22-and  fupplied  a 

common  tribunal  among    Sovereigns,  ii.    22 24-Advan- 

tages  of  fuch  a  tribunal,  ii    2^-See  Couficils,  Pope. 

Its  abufes,  by  the  ufutpations  of  the  Pope,,  ii.  47,  &c.  See 
Pope. 

Its  extenfion,  a  pretext  for  conqueft,  ii.  65,  66 69 75- 

Inftances    of,  in  the  conqueft  of  Ireland  by  K.  Henry  II.  ii. 

64-of  America  ;    by  the  Spaniards,  ii.    66  68  -  by   K, 

Henry    VII.  ii.  68  by  Q^EIizabeth  and  K.   James  I.   ii.  68, 

Its  influence  on  the  State  of  Europe  as  to  Nations  in  other 
quarters  of  the  World,  and  of  a  different  Religion,  ii.  75— 

9i-the 
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91-iheJews,  ii.76,  77-(See  J)-Infidels,  ii.78-inftanced  in  the 
Crufades  againft  the  Turks,  and  Saracens  or  Moors,  ii.  78. 
See  Crufades. 
Religion. 
General  Recap itulation-on  the  whole  Chriftianity  as  injuriom 
peihaps    to   this  Law  in  its  corruptions,  as  benificJal   in  its 
purity,  ii.  91,  2. 
Its  Reformation  under    Luther  ;  effecfl  of,  in  changing  the  af- 
fairs and  public  opinions  of  Europe,  ii.  280 285-intro- 

ducing  political  freedom,  ii.  281  -  dividing  Europe  into  Ca- 
tholic   and    Proteftant   Nations,    ii.    281 2-who  formed 

diftin<5l   alliances,     ii.    282,   3-though    united   againft,    and 
equally  defpifed  by,  the  Turks,  ii.  285,  6 

Renunciations  of  Kingdoms,  i.  2  2i-Treaties  for,  the  principles 
of,  ii.  i6i,  2-inftanced  in  the  cafe  of  the  kingdoms  of  France 
and  Navarre  in  1316,  ii.  162-of  France  by  the  Treatv  of 
Britignv,  ii.  163. 

Reprifals,  within  the  Law  of  Nations,  i.  176-Private,  their  ef- 
feit,  i.  176,  7. 

Republics  confidered  as  inferior  to  Monarchies  in  the  Precedency 
-  of  the    Nations   of  Europe,  ii.  266,  &c.     See    Nations  of 
Europe,  Rank  and  Claims  of 

Revolution  in  England,  conducted  conftitullonally  by  the  Eng- 
lifh,  but  not  by  the  Scotch,  ii.  308,  9. 

Richard  I.  of  England,  inftanceof  his  Magnanimity,  1.  ij^-cafs 
of  his  detention  and  imprifonment  by  the  Duke  of  Auftria, 
and  being  fold  to  the  Emperor;  not  perhaps  contrary  to  the 
then    exi/ling    Law  of  Nations,  i.    161  183-Sold  to  tha 

Empeior,  i.  188. 

Interference  of  Pope  Innocent    IIL   in   his  favour,  ii. 

2S. 
• His  cruelty  to  the  Saracen  Prifoners  at  the  Capture  of 

Ptolemais,  ii.  82,  3. 
Richlieu,    Cardinal,    cafe   and  caufe  of  his  detaining  the  Elector 

Palatine,  i.  164  ?i.-ii.  187. 
Right,  definition  of,   i.  70. 
Robert,    King  of  Naples,  his  cafe,  how    far  applicable   to  the 

queftion  of  the  inviolability  of  Sovereigns,  ii.  351,  2. 
Robertfon,  Dr.  fome  obfervations    as    to   Private    War,  cfcaped 

him,  i.  92,  93-as  to  Slavery,  ii.  18-and  particularly  as  to  the 

account  of  the  Imperial  title,  ii.  Ch.  XVI.   237. 
RoUo,   his  infulting  mode  of  doing  homage  10  Charles  the  Simple 

i.  223. 
Roman  Empire,  Ruin  of,  i.  127. 

Romance,  whether  it  may  be  quoted  as  Authority,  Ii.  1 16.  n, 
Romans,  Law  of  Nnii(>ns  as  obicrved  by.  Cap.  VL  i  10,  Zic. 

Cruelty  of  their  triumphs,  i.  113 — u5- 

Chicar.crr, 
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^  Chicanery,  of  their  Treaties,  i.  ii;^ — ii6 

Their  praife- worthy  Conduft   to   Conquered  Nations,  i. 

ii6. 

Their  Principle  of  Adlion,  Origin  of,  i.  117,  (Sec. 

Rome,  Bifliop  of.     See  Pope. 

Routers,  Soldiers  of  Fortune,  ii.  179. 

Ruffian  Empire,  its  acceffion  to  the   European  Law  of  Nations, 
i.  98,  99;    loi. 


Sa,  Don  Pantaleon,  his  cafe,  as  to  the  prinlege  of  Ambaffador*, 
fully  ftated  and  commented  upon.  ii.  322. 

Sabbath  breaking,  punifhment  of,  between  the  1  ith  and  i5lh 
Centuries,  ii.  1 1,  12. 

Sailors  private,  quarrel  between  a  Norman  and  Englifhman  the 
caufe  of  a  dreadful  war,  i.  176. 

Sa  Ladin,  Summons  of  the  Emperor  Frederick  II.  to,  previous 
to  the  fecond  Crufade,  and  his  anfwer,  ii.  80,  i-his  behavi- 
our to  the  Prince  of  Antioch  his  prifoner,  ii.  8z-to  Chatil- 
lon,  ii.  85. 

Sale  of  Dominions  by  their  Sovereigns,  in  what  cafes  allowable 
under  the  European  Law  of  Nations  from  the  i  uh  to  the 
15th  Century,  ii.  154 — 9-Inftances  of,  in  the  Marquifate  of 
Lufatia  by  Theodoric,  Landgrave  of  Thuringia,  in  1301, 
ii.  155-City  and  Territory  of  Mecklin  in  1333.  ii.  155-City 
and  County  of  Lucques,  z'Z". -Sovereignty  of  Frankenftein,  ii. 
156- Avignon  to  the  Popes,  ii.  156-Mortgage  of  the  Duchy 
by  Robert  Duke  of  Normandy,  ii.  156-Saleof  Revifiona."/ 
Intereft  inftanced  in  Brittany,  "purchafed  by  Lewis  XL  and 
Conftantinople  by  Charles  A'lII.  of  France,  ii.  156,7.  See 
Bequeft ;  Gift. 

Salic  Law  in  France,  one  favourable  effect  of,  ii.  147- 

Salvage,  Law  of  the  Danes  to  i-ogulate,  probably  the  lirfl;  public 
Conilitution  on  the  fubjecl,  ii.  205. 

Sarmatians,  the  parent  nation  of  the  Goths  or  Scandinavians,  i. 
122. 

Saxons,  their  Laws  to  encouraj;e  hofpitality,  ii.  9,  lO-As  to  Reli- 
gion, See  Church-Againft  flavery,  ii.  17. 

Scandinavians,  principle  of  their  Law  of  Nations,  i.  cap.  VII. 
p.  121,  &c.-Reafon  of,  deduced  from  their  religion,  i.  125. 
126-their  predatory  expeditions,  i.  131  -  their  treachery  in 
making  treaties,  i.  132. 

Scotch,  Cultoms  of,  war,  their  cruelty  from  the  Iiih  to  the  15th 
Century,  i.  147. 

Shipwreck,  Laws  of  Olercvn  relating  to,  ii.  206 — 8. 

Sicily  and   Naples,  revolutions  of,  and   how   difpofed  of  from 

2  time 
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time  to  time  b/  the  Pope's,  in  virtue  of  their  affumed  fupre- 
macy,  ii.  69 — 74,  viz.  by  Pope  Nicholas  11.  ii.  69-Innocent 
III.  ii.  70-Innocent  IV.  ii.  70 — Alexander  IV.  ii.  91 -Urban, 
ii.  72. 
Sigifmond,  cruel   execution  of,  with   his  wife   and   children,  i. 

Sinto,  Religion,  i.  65. 

Slavery,  Chriftianity  moil  Powerful  means   of  aboKfhing,   135. 

ii.   1 6- though  not  pofitively  forbidden  by   the  New  Tefta- 

ment,  ii.  16-Objeftions  to  its   abolition,  ii.  17.     See  Ran- 

fom. 
■  of  Strangers,  i.  43,  44;   104,  105.     See  Strangers. 
among   the   Greeks,     dreadtul  circumllances    attending 

i.  108. 
of  Captives  in  War,  i.  6 129 178.     (See   Prifo- 

ners  of  War.) 

the   inftrument  of  political  advantage,  as  v.'ell  as 


private  wealth,  previous  to  the  iiih  Century,  i.  135. 

Slaves,  diftinft  claffes  of,  i.  i36-their  low  eftimation  as  to  moral 
worth,  i.  136-,  enfranchifement  of,  i.  138.  w. 

Smith,  Sir  Thomas,  his  obfervations  on  Slavery,  ii.  18. 

Society,  coeval  with  the  exiftence  of  mankind,  i.  12.  See  Go- 
vernment. 

Soldier,  no  one  can  be,  without  a  commiffion,  i.  112. 

Soldiers  of  Fortune,  their  origin,  i.  185,    186.  ii.  179. 

Sovereigns,  Obedience  to,  under  Natural  Law,  i.  32 — 52-Pro- 
ted:ors  of  the  Chriftian  Pv.eligion,  ii.  11. 

— -  Independent ;  caufe  and  effe6t  of  the  jealoufies  fubfifting 
between  them,  164 — 167-Ranfom  of,  i.  185,  and  ^.-Feudal 
Connexions  between,  prejudicial  to  their  independence,  i. 
221,  222,  4,  5.     See  x'\ppeal. 

Their  inviolability,  ii,  305 309-No   conjlitutienal 


remedy  againft,  ii.  306.  7.     See  Inviolability  of  S. 

Sovereignty,  what  conftitutes,  i.  235,  6.  ii.  305  -  Inviolability, 
part  of  its  very  being,  ii.  3©5 — 8.     See  inv. 

Sponfio,  Cafe  of  Pofthumus  and  the  Samnites  referred  to,  i.  1 1 1  - 
Cafe  of  Robert  Knollys,  i.  173,   174. 

State  of  Nature,  what  it  is,  i.  4-whether  it  ever  exifted  ?  i.  12, 
13-firft  confidered  as  the  foundation  of  a  fyftem  of  Law, 
by  Hobbes,  i.  3-Origin  of  the  theory  of,  i.  3,  4.  48. 

Strangers,  how  hoftilely  confidered  by  the  Greeks  and  Romans, 
i.  104 — 108,  i09-(See  hofpitality) — by  the  Wei (h,  i.  loi- 
under  the  Feudal  Syftem,  i.  140,  i-By  the  Nations  of  Europe 

from  the    lith  to  the    15th  Century,  i.  160,  163. This 

temper  Ibfiened  by  the  Chriftian  Religion,  ii.  7,  &c. 

Suarez  (See  Law  of  Nations)-his  opinion  of  the  caufe  of  the 
V  ot.  I.  d  abolition 
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abolition  of  ilavery,  ii.  iS.his  writings  not  noticed  by  Gro- 
lius,  ii.  370. 

Subfidy,  Treaties  of  their  influence  on  the  European  Law  of  Na- 
tions, ii.  :77 — 188-Origin  and  principle  of,  ii.  I77-Earl7 
inftances  of.  by  Henry  I.  of  England  in  iioi  -,  ii.  178- 
King  John,  ii.  178  Philip  le  Bel  of  BVance,  ii.  178-Ed- 
waid  ill.  and  Philip  de  Vaiois,  ii.  178-Charles  V.  of 
France,  ii.  178  Originated  from  Chivalry,  ii.  179-Policy 
and  propriety  of,  conlidered,  ii.  180-Coniequences  of,  fee 
Great  Company  -,  Companies. 

Succaria,  feenned  well  to  underftand  the  Law  of  Nation*  as  «t 
fcience,  i.  155.  ii.  350.  n. 

Sumraum  Bonum,  Definition  of,  i.  6g. 

Supreme  Power  in  a  State.     See  Sovereignty. 

Swedes,  Law  of,  to  relieve  in  cafes  of  fhipwreck,  ii.  2o5' 

Svvifs   Confederation,    particulars   of  its  rife   and   progrefs,  ii; 
'^   165,  6-Subfidizing  of  their  foldiery,  ii   179,  i8c. 

T. 

Tamerlane,  the  dreadful  llaughter  made  by,  in  his  wars,  i.  129. 

Thaddeus  of  Sueffa,  Advocate  for   the  Emperor  Frederick  IL  at 

:   the  firft  Council   of  Lyons,  his  conduct  and  charafter,  ii. 

37—41-   .       .  .  ^ 

Theodofius,  his  divifion  of  the  Roman  Empire ;  the  caufe,  at 
lea  ft  the  fignal,  of  its  deftrudion,  i.  127,  «Scc-K.eproved  by 
Ambrofe,  Archbiftiop  of  Milan,  ii.  25,  6. 

Thomas  of  Canterbury,  his  capture  of  Du  Guefcelin*s  brother 
during  a  truce,  not  adied  upon  as  a  violation  of  the  then 
Law  of  Nations,  i.  186,  187. 

Tournaments,  introduced  by  the  Emperor  Henry  L  ii.  97. 

Treafon,  injuftice  of  confidering  ioreign  enemies  as  guilty  of»  i. 
1 10- in  vafTals,  i.  224,  225. 

Treaties,  their  efFe(ft  in  fupplying  the  place  of  general  maxims  of 
juftice,  i.  142-Reafons  why  the  Barbarians  who  deftroyed 
the  Roman  Empire  could  not  profit  by  Treaties,  i.  142-du- 
ring  the  middle  ages  chiefly  ecclefiaftical,  i.  143,  144-their 
obiervance  enforced  by  the  Pope's  interdi(5t,  ii.  32. 

annulled  by  the  Pope's  bull,  excommunicating  the  Sove- 
reign who  made  them,  ii.  62. 

■  their  influence  on  the  Law  of  Nations  in  Europe  from 

the  nth  to  the  i5ih  Century,  Caf.  XV.  ii.  p.  139 — 214-ge- 
nerally  Hated,    ii.  139 — 144 

.  their  influence  in  the  alienation  of  Sovereignty  and  Do- 
minion ;  by  Treaties  of  Marriage,  ii.  i45-(fee  N.)-of  Sale, 
ii.  r54.  (fee  S.)-by  Bequeft,  (fee  B.)-and  Deed  of  Gift  (fee 
G.)  ii.  T 5 8-by  Treaties  of  Protection,  ii.  159.  (fee  P.)-Rc- 

nunciatiof) 
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nunciation,  ii.  i6i.  (fee  R.)-ConfederatI(>n>  li,  i6j-See 
Confederation,  and  the  references  there. 

Auxiliary,    their  effecfl,  ii     174-of  Subfidj,  ii.    177-Qt.' 

common  caufe,  ii.  i88-to  render  up  outlaws,  ii.  191-withi 
Powers  not  Chriftianj  ii.  igz-refpefticf^  commerce,  li.  202. 
See  A.  S.  O.  C 

What  is  meant  by  the  Term  ;  all  Beech  which  fettled  any 

uncertainty  or  difficulty^  ii.  13.9  unkBown  to  barbarous  na- 
tions, and  why,  ii,  140-caufes  which  encreafed  written  Con- 
ventions after  the  nth  Century  ii.  141.  Effcft  of  fuchCon- 
ventions,  ii.  141,^  2  Various  forts  of  ii..  14 2. -How  far  tk* 
particular  rights  fettled  by  Treaty  are  the  refuh  of  tk ? 
Law  of  Nations,  ii.  142,3,-^0  poliiive  Inftitution  or 
Cojiventian  lawful,  according  to^  the  Chriftian  Law  «/i' 
Nations,  if  contrary  to  the  principles  of  Chriftian  Mora- 
lity, ii.  142,  3 

With  Powers  not  CKriftan  ;  prejudices  agairrft,  Ji.  192,  3> 

Grotitts's  opinion  on,  ii.  195.,  4,-Coke's,  ri.   194,  S- 

■ not   entirely  of  modern,  growth,  >i.   iQ6-aroft  fror?is 

pofitive  neceflity,firft  in  the  cafe  of  Chrifliaiis  and  Saracens„ 
ii.  1^^  7-and  political  interefts ;  as  in,  Spsin  with  the 
Moors,  ii.  196,  7,.  ^.-between  Saracens  and-  ChriftiasSy  is- 
ftanced  in  the  Treaties  made  by  the  Kings-  of  Sicily,  li.  ipS- 
Emperor  Frederick  ILii.  198  v-with  AbttSac  King  of  Mo- 
rocco, in- 1 2 30  •,  ii.  198  j-betweenlhe  Chriftians  and  Maf- 
fulmen  in  the  Eaft  for  mutualaid  againft  their  own  bi'ethreRj 
}i*  1 99; -bet ween  the  Caliph  ef  ^gypt  and  King  «>£  Jertr- 
falem,  in  1166  t  ii.  199- Pope  Lucius-  III.  and-  SalstiiB- irs 
ll85.-r^.-the  latter  and  Guy  de  Lungnan,.  Kirg  of  Jerufa- 
lem,.  ii..-KiDg  of  NapleSj.  Pope  Alexander  VIL  anti  Hajazet^ 
ii.  200. 

■with   the   African  States,    a- peea^lja?  inita-nce' ^f  the- 


power  of  Convention  on  the  Law  of  Natiojis>  ii.  20G.-witK 
Algiers  in  1686, -fome  articles  of,,  ii.  200,,  1. -Tripoli.  aB/i 
Tunis  in  1751^  ii-201. 

Treuga  Domini ;  what;  and  why  inftitut-ed,,  li.  i2.-enfo>rccd  br 
Laws  and  Conventions,,  ii..  1  3,,  14. 

Tribute  exa^ed  by  the  Northern  hordes-  -mi^iij  th-etr  Law  t>f  Na- 
tions, i,  13.1,  132»  l3,3--by  the  ni.a,ne£.  and  Normaas-  parti;- 
cularly»  i.  133. 

Trinitarians,,  Chriftians  defignated' By  this  term,,  it.  84. 

Triumphs  of  the  Roman  Generals- crusl  and.  usgeaerous-,  i,  sij- 

Truce  of  the- Lord,.  See  Treuga  Doraiiir. 

Trullanean  Couneil,.  -wbeRceib- called,.  >i.  7?>  ?^- 

Truth,.  Obligatio.n  to,  under  the  Law  ©4"  t-fctMre,  L  5?. 

^lirifund,  King  of  the  Geuidac,,  infi.aiice  oi"  hii  gi^r.erofitj  fjs- 
■if.ards  Alho.m,  i.  140., 
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Turklfh  Empire,  its  accefilon  to  the  European  Law  of  Nations, 

i.  98,   100,   loi. 
Turlupins,  i.  65. 
Tzar,  See  Czar. 

U.— V. 

Vaffals,  how  affeded  bj  the  private  wars  of  their  Lords,  i.  2ii 
-Keflrained  from  Marriage  without  confent  of  their  Lords, 
i.  2  2i.-lnllances  of,  in  the  Count  of  Ponthieu  and  Duke  of 
Burgundy,  221,  221.  Vaflal  to  one  Lord  might  be  Lord  Pa- 
ramount to  other  Feudataries,  i.  224-Privileges  of  Vaflals, 
i-  232;   235..  6. 

Vattel,  his  opinion  on  the  precedency  of  Nations  queftioned, 
ii.  218-his  Reafoning  on  the  Inviolability  of  Ambaffadors, 
in  Stales  through  which  they  pafs,  how  far  fupporled  by 
Cafes,  ii.  334. — 339-his  opinion  as  to  Mary  Q^of  Scots 
queftioned,  ii.  356-Caufe  and  nature  of  his  work,  ii.  377-ics 
excellencies  and  defeats,  ii.  377,   8. 

Velly  Abbe,  his  account  of  the  origin  of  the  Brotherhood  of 
of  God,  ii.  15. 

Venice,  See  Doge. 

■ Republic  of,  when  and  why  permitted  to  Rank  with  So- 

vereigiiS,  ii.  260,  70. 

Venetian?,  v.  hy  they  receive  Refident  Embaffies,  ii.  289.  71. 

"V  ibius  Virius,    his  execration  of    the  Roman   Triumphs,  i.  1 14. 

72. 

Vmanie,  office  and  origin  of,  i.  159- 

Viilaret,  his  resfoning  on  the  Law   of  Nations,  i.  168.     On  the 

Subjec!:  of  Ranforn,  i.  299,   300. 
Virtue,   dcfiriiiions  of,   1.  170. 

Unara  Sanctatn.   the  Bull,  fo  called,  its  origin  and  eiTec^l,   ii.  58. 
Unitarians,  Mahometans  fo  called  in  Contradiftinclion  to  Chrif- 

tians,  ii.  84. 
Voltaire,  his  account  of  the  Erection  of  Pruilla  into  a  Kingdo/n 

examined,  ii.  245 — S. 
Ufury,  not  againft  Natural  Laiv,  i.  51. 

w. 

Wallace,     Sir  William,  his  execution    difgraceful   to  the  age  ht 

lived  in,  i.  156. 
\Va.i;  Legitimate,  what?  I.  8  ;     112  ;    176;   203,   204;  ii.  123. 

4- 

Laws  of,  among  the  Greeks,  their  cruelty,  i.  107 — iio. 

_ _. _  Roinat'.':,  i.  1 10.  <>/cff. 

• r  from 
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from  the  nth  to  the  15th  Century,    Cap.  IX.  i, 

158,  &c.     See  Prifoners ;  Slaves. 

how  improved  under  the  inftitutions  of  Chivalry, 


ii.99 — 107. 

-  formal  declarations  of,  ii.  223,  4.     See  Chivalry. 
Private.     (See  P.) 


Warwick,  Earl  of,  the  King-maker,  his  power,  i.  218. 
Weifeman,  Phil,  Cafe  of,    on  the  violation  of  the  Privilege  of  a 

Danifh  AmbafTador  in  England,  ii.  302,  3. 
Wicquefort,  his  Treatife  de  rAmbaffadeur,  caufe  of  his  writing, 

ii.  312.  n.  his  propofition,  denying  the  Sovereignty  of  the 

Hanfeatic  League  examined,  ii.  168 — 174. 
Wight  (Jerfey  and  Guernfey)  Ifles,  Kings  of-  ii.  250. 
Wings,  (The)  an  old  Romance,  fo  called,  ii.  97. 

X. 

Xantrailles  and  Talbot,  their  mutual  gcnerofity,  ii.  103.  See 
Chivalry, 

Xerxes,  infiance  of  his  Magnanimity,  i.  xo6.  n.  caufe  of  his  An- 
ger againft  the  Athenians,  ii.  298. 

Z> 

Zizim,  brother  to  Bajazet,  Cafe  of  his  Capture  and  transfer 
under  the  then  Law  of  Nations  relative  to  Ranfom,  i.  190. 

Zouch,  a  pofidon  of  his  as  to  the  Inviolability  of  Sovereigns, 
examined,  ii.  357,  8. 
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CHAP.     T 

WHAT    THE    LAW    GF    NATIONS    IS. 

F  we  look  through  the  hiflory  of  Man,  ive  fhall 
fcarcely  be  able  to  find  an  inflance  of  two  or  three 
of  the  fpecies  being  gathered  together  into  fociety, 
without  the  obfervance  of  fome  Law. 

The  neceffity  for  Law  in  general,  drawn  from  the 
nature  of  mankind,  and  their  analogy  with  other 
parts  of  the  Creation  ;  if  not  a  felf-evident  truth, 
has  been  fo  well  demonftrated  by  a  number  of  re- 
fpeclable  writers,  that  it  would  be  unneceffary  to  give 
the  difcuffion  a  place  in  this  work.  But  the  foundd' 
tion  a72d  ftruBure  of  Law  ;  particularly  of  that  part 
of  it  which  we  propofe  to  ourfelves  as  a  fubje^t  of 
enquiry;  are  queftions  about  which  there  has  been  fo 
much  difference  of  opinion,  but  which  it  is  yet  fo 
Vol.  I.  B  efentiai 
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eiTenlia]  to  tinderftaiid  -Vvith  precifion,  that  It  will 
be  ri«ht  to  examine  them  with  care  and  attention.- 


■  The  Sum  of  ^v^^ankind  may  be  faidto  be  compofed 
of  independent  ^Nations,  Families,  or  Individuals  ; 
and  the  laws  which  govern  them  may  be  viewed  un- 
der two  relations  ;  either  as  they  concern  the  i^iienor 
of  thofe  nations  or  families,  to  be  obferved  by  tlieir 
dliTcrent  component  members  ;  or  as  they  concern 
them  ia  their  f.>r/^/7(7r ;  that  is,  in  their  condudto-- 
wards  one  another  in  their  coUecflive  capacity;  not 
as  individuals^  but  as  Nations. 

The  lirft  of  thefe  we  call  the  Civil  or  Munici^ 
PAL  Law;  a- prevailing  in  a  particular  flate,  city, 
or  body  corporate;  the  laft  we  call  the  Law  of  Nati- 
ons ;  as  prevailing  among  the  different  nations  which, 
together,  make  up  the  vvhole  of  the  world. 

The  ditlerence  between  thefe  two  laws  is  remark- 

The  one,  whether  it  takes  its  rife  from  the  will  of 
each  indi'  idual,  fignified  in  formal  convention  to 
each  other  ;  or  whether  it  proceeds  from  mere  cuf- 
tom,  the  date  and  origin  of  which  no  man  can  tell ; 
has  always  fome  common  Sovereign  Tribunal  to  ex- 
pound itb  m.eaniug  and  enforce  its  decrees.  The 
CLber  hns  ro  tribunal  whaitver  ;  no  judge  to  appeal 
to  but  the  reft  of  mankind. 

The  ccnfequencc  is  fucli  as  might  naturally  be  ex- 
peded  ;  the  our.  is  for  the  moft  part,  v.  ell  underftood, 
and  uniform  ia  its  operations;  the  other  is  often  un- 
fettled  in  its  principles,  and  as  to  its  operations,  ge- 
nerally uncertain. 

To  fettle  therefore,  as  far  as  a  thing  fo  fiudluating 
will  permit,  the  true  foundation  of  this  remarkable 
law;  what  it  is  that  renders  it  bindinc':  upon  mankind; 
the  changes  to  which  it  is  liable;  ana  the  caufes  of 

thole 
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thofc  changes  ;  is  the  ultimate  objedl  of  the  work  be- 
fore us.  To  enquire  into  its  form  and  appearance,  is 
the  immediate  (cope  of  the  prefent  chapter.  The 
fabjed  is  by  no  means  without  difhcuky,  notwith- 
Itauding  the  volumes  that  have  been  written  upon  it  j 
and  the  queftion.  What  conftitutes  the  Law  of  Na- 
tions, or  how  it  is  that  it  obtains  ?  has  been  as  dif. 
ierently  anfwered,  as  it  has  been  frequently  put. 
Upon  the  whole  however,  the  great  points  of  differ- 
ence concerning  the  mode  of  its  ftruiSture,  leem  to 
turn  upon  this ;  whether  the  Law  of  Nations  is  mere- 
ly the  law  of  nature  as  it  concerns  man,  and  nothing 
more-.,  or  whether  it  is  not  compofed  of  certain j&o//- 
iive  injiituiions  founded  upon  con  fen  t. 

The  lawyers  and  philofophers  of  antiquity ;  the 
oracles  of  the  Digefl ;  and  in  modern  times,  Hobbsj 
Vuffendorf,  Burlemaqui  and  others,  {a)  fupport  the 
firft  opinion.  Suarez,  GrotmSy  Htd^eVi  BynkerJJjoek 
and  in  general  the  more  recent  authors,  declare  for 
the  laft. 

The  manner  in  which  the  firftfet  of  writers  account 
for  their  fentiments,  is  by  ereding  that  famous  theory, 
by  which  man  in  his  origin  is  confidered  in  a  flate  of 
the  moft  favage  independence ;  an  inhabitant  of 
woods  like  the  beads  of  the  earth ;  like  them  the 
poffeflbrs  of  a  folitary  den,  and  like  them,  attending 
to  no  calls  but  thofe  of  appetite. 

This  uncouth,  but  interefting  pidure  arofe  firfl 
perhaps  in  the  imaginations  of  the  poets,  (not  impro- 
bably of  thofe  who  united  legiflaiion  with  poetry,) 
and  fi-om  them  was  eagerly  adopted  into  more  regu- 
lar fyftems  of  jurifprudence.  Accordingly,  nd  mode 
of  expounding  the  fpirit  of  laws  and  government, 
has  been  more  common  than  that  which  traces  every 
thing  up  to  the  creation  of  man  ;  or,  in  other  words, 

(a)  See  much  lexrnlng  upon  this  in  Tavlor's  Civil  Law,  from 
ja.  99  to  132,  quarto  edition. 
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to  Man,  as  it  is  called  in  a  SWe  oi  Nature.  This 
Theory,  though  often  ftaned,  and  beautifally  ampli- 
iied  by  the  antient  Poets,  (h)  feems  firft  to  have  been 
thought  of  as  the  foundation  of  a  Syfiem  cf  Law,  by 
Hohb^,  m  his  famous  book  called  the  Leviaihan,  in 
^^^lich  there  is  fo  much  to  admire,  and  fo  much  to 
CGi'idcmn.™ It  was  adopted,  and  coniiderably  enlarged 
by  Fnifcndorf,  and  infiantly  approved  of  by  wriiers 
\v-ithout  number.  The  refult  of  their  fpecuiations  is, 
t!42t  man  in  fuch  a  Hate,  owing  obedience  to  none, 
aad  having  no  pofitive  law  to  conircul  him,  trufts  for 
the  direction  of  his  conducl  to  nature  alone:  The  in- 
fluence which  ill e  has  over  him,  and  the  motives 
which,  diftindt  from  divine  or  human  infiitutions,im- 
f-t:!  him  to  forbear  from,  or  to  perform  any  particular 
ai51ion,  are  called  the  Laws  of  Nature  ;  {c)  and  what 
e\'er  number  of  men  there  may  be  wdthin  the  fpliere 
of  one  another's  iiltercourfe,  their  condu6l  towards 
each^tber,  (while  thus  independent  of  civil  bonds,) 
proceeds  Iblely  under  the  government  of  thefe  laws. 
When,  however,  civil  fociety  came  at  laft  to  be 
inftituted,  men  divided  themfelves  into  feperate  com- 
munities, and  agreed  to  be  governed  by  particular 
pofitive  inititutions,  in  which  many  of  the  rights  con- 
ferred by  mere  nature  w'ere  given  up,  for  the  better 
ptefervaiion  of  th«  reft:  but  the  Communities  in 
their  relations  with  one  another,  having  given  up  none 
of  thefe  right;^,  they  Hill  continue  to  be  governed  in 
all  their  public  tranfa6ions,  as  the  individuals  that 
compofed  them  originally  were;  and  thus  the  com- 
munities of  the  world  remain  in  a  ftate  of  nature  with 

ih)  Particularly  Lucretius.  Lib.  5* 

if)  Enimvero  utrobicjue  iiitellegimuspropolitionesquafdam  im- 
muiabilis  vevitatis  quce  adlior.es  voiumarias  circa  boiiorum  eledtio- 
j;enn,  mnlorumque  lu^amdirjgunt,  acobligatioi.rm  ad  adusexter- 
i;os  indUc'lini-,  etiam  citra  leges  riviles,  et  fepofita  confidevatior.e 
padtorura  regimen  coiiilitiifciu-iuni. 

Cumberland  De  leg.     Nat.  6.  T. 

iefpe6i 
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refpedl  to  one  another,  and  of  conife  can  follow  no 
other  law  bat  the  law  of  nature.  Hence,  fays  Hobbs, 
the  law  of  nature  admits  of  two  divifions ;  Firft,  as 
it  is  applicable  to  men  as  individuals  ;  fecondly,  as  it 
regards  them  as  ccllecied  into  Nations.  The  iaft  is 
what  is  called  the  Law  of  Nations,  which  is  thus 
nothing  more  than  the  Law  of  Nature.  (J; 

Such  is  the  train  of  reafoaing  ^dopted  by  thofe 
who  contend  that  thefetwo  laws  ar6  exaSiiythefiime 
with  one  another;  and  the  favourers  of  this  fyllem 
are  fo  numerous,  and  have  exified  in  ti;nes  fo  anci- 
ent, that  it  would  feeni  almofl:  prefumptuons  to  have 
any  doubt  of  its  foundnefs.  The  opinions  of  the 
authors  of  the  ^i^eji  and  the  Injlitates^  are  all  found- 
ed upon  it ;  and  nothing  is  more  common  than  to 
ufe  the  two  laws  in  fenfes  nearly  fynonimous.  ((=) 

"  Law,"  fays  Dr.  Taylor^  "  muft  be  either  natural 
*'  or  injiituted,  viz.  fuch  as  Gjd  prefcribes  in  the  voice 
"  ofreaforij  or  fuch  as  mcin  appoints  by  iiis  civil  fa?/ c- 
■"  lion :  to  which  mull  w^e  refer  tlie  Law  of  Nations? 
'*'  To  the  law  of  nature  doubtlefs,  of  which  it  is  a 
^''  part ;  for  if  v/e  confider  its  origin,  it  is  the  law  of 
'^'  nature  ;  if  cne  objecl  or  application  of  it,  it  is  the 

(d)  i)e  Give,  Cap.  14.  Sec.  4.  "  Rurfus  Lex  natliralis  dlvidi 
'"  poteR.  in  nalnrai^m  homifium,  quce  fola  obiinuit  dici  I-ex  natu- 
"  rffi  •,  et  na'ural-m  G'wVrtfiYW,  quae  dici  poteft  iv.- centiurr;,  vul- 
■  "  ^o  anitm  J^cis  Gentium  appcllatur.  Pra^cepia  utriuique  edena 
"  funt."  &c.   &.Q. 

So  alfa  Burle;naqiil  "  II  faut  done  dire  quck*  Droit  des  Gens, 
"  propreirienc  aira'i  nomme  et  confidere  comm:;  ut.c  loi  qui  emane, 
"  d'an  Superiear,  n'eft  autre  chofe  que  le  c/^o/V  t,a!wd\\zi  meme, 
'    non  aux  honiiiits,  niais  aux  Peuples,"  &c. 

Principes  du  droit  nature],  2.  6.  5- 

(  )  Qji""^-!  Katicr^lis  Rulio  inter  Omnes  hom'nes  conftituit,  id 
npud  omnes  perreque  cuftoditur,  vocaturqite  "Jm  Gaitiufn.  (juaii 
luuo  ju^e  GW.i«  f  ^w/^x  utaniur.  Dig.  .1.  2.  1.  . 

yure  hc'.ttiral\  quod  appellator  j/'k^  Ge^itium.  J.  i,  2.  i. 

G?,iui  alfo,  13e  acqiilrc-nd-o  rerum  dominio,  holds  tliat  we  ac- 
<;  jire  Property  in  the  Birds  and  Beafts  which  we  take  hy  the  Law 
of  Ntilljv.s  ;  obferviilff  that  the  jus  Gcfitimn,  cura  ipfo  genere  h:- 
7t:z':o  proditurn  eft.  Dig.  41.  i^  i. 

cc    T  „,,. 
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"  Law  of  Rations.  It  is  Hill  the  di^iate  of  right 
"  reafon,  applied  to  the  wants  of  locieties.  So  that 
"  what  ufed  to  be  called  Jus  Naturce,  becomes  Jvs 
"  Gentium."'  {f) 

Spacious,  however,  as  this  reafontEg  appears,  ai:d 
found  as  it  may  be  allowed  to  be,  as  far  as  it  goes ;  it 
is  probably  not  difficult  to  demonftrate  that  fom.e- 
thing  more  is  necelTary  than  a  limple  view  of  the 
Law  of  Nature,  before  we  confiderourfelves  obliged 
to  yield  obedience  as  to  a  Law,  to  thofe  cuftoms 
which  govern  the  intercourfe  of  Nations. 

Whoever  cafts  his  eye  over  the  innumerable  forms 
and  particularities,  which  the  flates  of  the  world 
confider  themfelves  bound  to  obfcrve  in  certain  fltii- 
ations  ;  the  changes  in  thofe  forms;  the  partial  or  thie 
general  pbfervance  of  them  ;  and  the  varieties  of  con- 
du6l  which  evidently  fpiing  {xom pofiik'e  Jgreeinent; 
can  hardly  be  led  to  a  firm  belief  that  the  Law  of 
Nature  alone,  points  them  out  for  cur  regulation. 
The  Law  of  Nature  is  confidered  befides,  as  hrv:u- 
tahk\  imprejcriptible ;  and  exifling  through  all  time; 
{g)  (a  point  which  we  fhallfoon  haveoccafion  to  con- 
fider more  at  large;)  but  the  diiference  between  the 
Law  of  Nations  now^  from  what  it  hos  hen,  inuft  at 
once  overthrow  the  pofition.  For  example  ;  it  was 
part  of  the  Law  of  Nations  formerly,  to  admit  of  the 
reduction  of  captives  to  llavery  ;  and  that  upon  the 
fuppofed  right  of  putting  them  to  death  :  Yet  a  na- 
tion v.'hich  in  thefe  times  fhculd  venture  upon  fuch 
adls  of  barbarity,  would  not  fail  to  draw  dov/n  upon 
it,  the  execration,  and  poliibly  thp  perpetual  vrar  of 
its  n<=.ighboijrs.  This  condu<5l  hcwitver  is  jufiificd  ac- 
cording to  the  Irrjo  of  nature,  by  all  jurifprudential 
writers.     To  confider  it  therefore  as  a  breach  of  the 

{y )  Taylor's  Civil  Law,  p.  1 28. 
($•)  Tavlcr's  Civil  Law,  129, 
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law  oi nations  \  or  to  hold  it  out  as  matter  of  detefra- 
tion,  becaufe  it  is  a  breach  of  them  ;  can  only  be 
founded  upon  the  fuppofition  that  the  latter  law  is  ve- 
ry different  from  the  former.  It  has  indeed  been  well 
faid  by  Ttiffendorf\  that  the  right  to  do  any  particular 
thing,  impofes  upon  us  not  the  neceffity  for  doing  it ; 
and  hence  it  may  be  argued  that  this  ahilaining  from 
the  execution  of  prifoners  in  War,  is  {lill  agreeable  to 
the  Law  of  Nature,  though  pufhed  to  its  extent,  that 
law  might  permit  us  to  do  much  more.  But  if  we 
abHain  from  this  full  exercife  of  the  right,  and  that, 
in  confequence  of  the  law  of  nations,  which  would  be 
fhamefaliy  broken  if  we  did  not ;  it  fhew&  that  the 
two  laws  are  eflentialiy  diiierent ;  and  if  the  one  may 
be  faid  to  be  only  kfs  in  extent  than  the  other  ;  it  is 
diiierent,  from  the  very  circumftance  of  its  being 
Ufs.ih)  ^ 

How  it  came  to  be  thus  circumftribcd  ;  how  the 
full  force  of  the  liberty  enjoyed  in  a  ftate  of  nature, 
came  to  be  oppofed  by  certain  Inftitutions  which  are^ 
or  ought  to  be,  invariably  obferved  ;  are  queftiona 
not  ic>  eafily  anfwered,  except  by  acknowledging  thai 
Man  has  appointed  this  circumferiplion  by  his  Civu 
Sandion  ;  which  Dr.  Taylor,  in  the  paffage  above  cii- 
ed,  allows  to  be  not  Naturalhut  InjTitwed  Law. 

In  a  State  of  Nature ;  that  is,  a6iing  under  the 
Laiv  of  Nature  alone  ;  if  it  be  neceffary  to  make  war, 
war  is  made  without  any  notice  but  the  very  a6l  of 
hoftility.     Among  Nations,   (though  doubts  are  en- 

{h)  Vide  EjnkcrPaoek.  Quefl.  Juris  Pub.  "  Seel  more?  Gen- 
"  tium  qui  q\\v.\  jiie runt  tt  x\unc  funt,  foUicit?e  diftinguendam 
''  eft   A'Iz'-i'zhii'i  cenfit'xr^  prscipua  po-rs  juris  Gcntiujri"- 

Hence  the  opinion  of  Grotius,  reafoning  on  ihe  Inviolability  of 
A^nbifladors.  "  Bonuni  et  3£quum,  id  eli  merum  J^iatuvde  Jus. 
"  paiitar  pcenas  exi^^i,  ubi  reperitur  qui  deliquii;  at  "Jut  Gsntlum 
"  ie^^atos,  et  qui  his  liiaiiies  fide  publica  veniunt,  excipit.  Quare 
*'  ut  rei  fiant  Lej^ati,  contra  Jus  eft  (-^endurn,  i^^o  •vt'tari  tnvlta 
"  JlLn!,  qu£  Juz  Uutura  psrmiliei."     De  J.  B.  ei  P.  2.  i8.  4.  3. 

terlaincd" 
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tertained  by  many  on  the  foundnefs  of  ihe  point,) 
thoie  who  make  warby  fudden  ravages,  areconfideied 
as  Robbers,  and  may  be  puniftied  as  fuch  ;  and  ac- 
cordingly, from  the  oldeft  time,  a  folemn  form  which 
fiamps  a  State  with  the  terrible  chara6ter  of  £/^r/"/y,, 
has  been  demed  neceflary  before  jt  can  proceed  to 
afts  of  legitimate  War.  In  a  State  of  !N  ature,  if  once  in 
confequence  of  juft  hoflility,  we  are  permitted  to  kill 
a.n  Enemy ;  it  fhonld  fecm  that  the  manner  of  doing 
it,  was  indifiereiit ;  under  the  Law^  of  Nations  how- 
ever, nothing  is  more  expreisly  forbidden  than  the  ufe 
of  po'foned  arms.  In  a  State  of  Mature,  it  would  ap- 
pear, that  whoever  afnfls  my  enemy,  thougli  only  to 
a  certain  point ;  by  the  very  ad  of  afiiflance,  be- 
comes my  enemy  alio:  and  even  under  the  law'  of  na- 
tions in  ether  times,  fnch  dc6irine  was  held  reafona- 
ble  ;  In  the  days  of  modern  refinement  however,  it 
is  not  confidered  as  a  breach  of  thofe  laws,  nor  a  fuf- 
ficient  caufe  for  War,  to  lend  aid  to  one  Slate  againft 
another,  when  bound  to  do  fo  by  Treaty.  (/) 

In  reafoning  upon  many  of  thefc  culloms,  it  would 
poilibly  be  a  tafk.  not  more  unneceffary  than  vain,  to 
endeavour  to  trace  them  up  to  the  l^w-  of  nature.  In 
many  points  that  law  abfoluteiy  withholds  its  decifion  ; 
and  leaves  us  often  to  chance,  where  precedent  is 
■wanting,  to  determine  upon  a  rule  by  which  nnllions 
perhaps  are  to  be  governed.  For  example  ;  cjn  the 
cjifcovery  of  uninhabited  lands  ;  though  the  Ltz'  of 
nature  ms-Y  prescribe  fome/uct  of  pofiefiion  to  thoie 
who  w'ifh  to  eitablifh  themfelves  theie  ;  it  cannot 
poiTibly  determine  u-hat  fl:iall  be  the  particul.ir  form 
to  CGnftiliUte  a  legal  property,,  in  the  eyes  of  the  reil 
of  the  world.  That  frrm,  it  is  left  abfoluteiy  to  th$! 
Law  of  Marions  to  fettle  ;  an'd  it  n:ay  be  any   trivial 

(:')  Sec  more  upon  this  point,  -vvhc:;!  v.e  coirie  to  the  Iniluerce 
of  Treaties  on  the  Law  91  NatJcns. 

thing 
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thing  which  chance,  or  accident,  or  caprice  may  point 
out.     Not  only  this,  but  immenfe  trafts  of  Land, 
v/hich  have  never  even  been  feen  ;    Seas  and  Rivers 
that  have  never  been  exploied,    are  often    claimed 
to  the  exclufion  of  others,  merely  on  account  of  a 
partial  difcovery  of  them.     Of  the  fame  nature  with 
this  are  a  vail  number  of   Ceremonies,    and  iiiaxims, 
ail  of  them  forming  part  of  the  Lnw  of  NaUons  ;  but 
wholly  independent  of  the  Lazv  of  Nature ;  as,  the 
particular  forms  of  declaring  War  ;  the  diftinguifh- 
mg  marks  of  Heralds,  and   Flags  of  Truce,   in  or- 
der to  fhew  the  paciiic  intentions  of  thofe  who  bear 
them  ;  the  precedency  of  di3erent  nations   accord- 
ing to  the  forms  of  their  government,  whether  Im- 
perial, Monarchical,    or  Republican  ;  the  Ceren^io- 
nies  of  Courts  ;  the  Credit  attached  to  certain  docu-. 
ments  fuppofed  to  confer  high  privileges  on  thofe 
who  are  furnifhed  with  them  ;  (as  the  Credentials  of 
Ambaifadors;:  the  great  immunities  of  thofe  Mini- 
ftcrs,  (not  abfolutely  neceiTary  for  the  fuccefs  of  their 
miffion,  but)  agreed  upon  by  different  nations  ;    the 
proportion  of  Salvage  allowed  to  a  nation  that  recap- 
tures the  property  of  another,  with  whom  there  is  no 
Treaty,  from  a  common  enemy;  all  thefe,  are  fureiy 
the  eSe6l  o^ Convention  (k)  of  fome  fort  or  other;  and 
by  no  means  pointed  out  by  natural  right.    "  l^atural 
"  Law,'"  fays  Bynhrjhock,  "  eflablifhes  neither  dif- 
"  tinclion  of  perfons,  nor  property,  nor  civil  govern- 
"^  ment ;  it  is  the  Law  oi Nations  Vvhich  has  invenied 
"  thefe  dilLinftions,  and  renders  all  thole  who  happen 
"  to  be  within  the  territory  of  a  State,  fubjecl  to  the 

(^)  "  Cefi;  le  confentement  i.z  toutes  les  Nations  cle  la  Terre  qui 
"  lait  ce  qu'on  appella  le  droit  dcs  Gens.  Iltient  le  milieu  cntre 
'  ]?  dcoit  Noiurel  et  le  droit  Civil;  eteO.  d'autant  plus  confidera- 
'  bie  que  le  dernier,  qu'il  ne  peut  eftre  change  ni  aherc,  linon  du 
■'  melme  Cjp.fenUJTiCKt  ur.aninie  de  lous  les  ptiiples." 

Wicquef.  de  Y  AnibalTadeur.  1.  i.  27. 

I  joiif- 


lo  WHAT  THE  LAW  OF  NATIONS  IS. 

"  jurifdidiou    of  that   State.     Reafon  and    Ctijiom 
"  are  the  only  Bafes  of  the  Lazv  of  Nations.'"  (/) 

Of  this  opinion  aifo,  and  in  all  its  extent,  feems  to 
have  been  a  wilier  of  great  perfpicuity  acdcomprehen- 
lion  of  mind,  though  his  writings  are  feldom  explor- 
ed. I  mean  Francilco  SuAREZ,  a  famous  Jefuit  of 
Grenada,  in  the  fixteenth  century,  and  long  time 
profellor  of  divinity  in  the  Univeility  of  Conimbro. 

I  fhall  make  no  apology  to  the  learned  Read- 
er for  fetting  before  him  the  (bllowing  of  his  pofitions. 

Natural  law,  differs  from  other  laws  in  this  ;  that 
other  laws,  c^nflitufe  Gfthcmfehes  the  turpitude  or  ho- 
nefty  of  the  things  they  prohibit  or  inculcate  ,  while 
Natural  lav/,  £i\\2Lys  pre-Juppofes  in  the  ad  or  lubjecl:, 
theturpitude  which  it  prohibits  and  the  honclly  which 
it  inculcates;  and  therefore  weufuallyfay  that  a  thing 
is  forbidden  by  this  law,  hecGufe .  it  is  bad,  or  com- 
manded, hecaiiji  it  is  good,  {-m) 

Now  it  is  to  be  believed,  that  the  Law  of  Nations 
does  not  command  or  prohibit  things  becaufe  they  are 
intririfically  good,  or  intrinficaily  had\  for  fuch  things 
belong  properly  to  Natural  Law  ;  and  in  this  fenfe 
therefore  the  Law  of  Nations  is  not  comprehended 
in  Natural  law.  {n) 

(J)  Bynk.  de  Foro  Leg.  Cap.  24. 

{tn)  Vide  Fr.  Suarez.  te  Leg.  ac  Deo  Legillat.  L  z.  C.  7, 
S.  I-  IrriO  in  hoc  differtlexnaturalis  abaliis  legibus,  TjUod  zXixfu- 
ciwit  effe  malum  quod  prohibem ;  et  rieceiiarjiun  vel  horeftum 
quod  pr^ecipiuni;  haec  ^ero  fuppynii  in  aSIuitxiohjuiu,  honeftatem 
quam  prsecipiat,  vel  turpiiudinem  quarn  proKibcat  ;  et  ideo  diti 
4'plet  per  banc  legem  prohiberi  aliqaid  quia  malum,  vel  praecipi 
quia  bcnum. 

See  alfo  other  or'lriior.s  to  this  purpofe.  Paffend.  Droit  des 
Genr.L.  2.  Ch.3.  S.  4.  ^ 

(n)  Coneludendum  jgitur  ccnfeo,  jus  Gentiufr,  non  praecipere 
aliquid  tanquani  ex  ie  recelTarium  ad  honeftaiem,  ncc  prohibere 
alinuid  quod  per  \'e  et  inlnnf.ct  cnalum  cf^,  vel  ablolutc,  vel  taU 
fiippolrLO  Statu  et  conduior.e  verum  ;  fed  hacc  omnia  ptijinereacf 
'\ui  T\atural€,  ac  Subinde  in  hoc  fen-fw,  Jus  (?../.-/■/:.'»;,  ncii  com- 
prehend: Sub  jure  naiurali.     Id.  2.  i-. 

The 
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The  Law  of  Nations  difiers  in  the  hrfr  place  and 
that  very  particularly,  from  natural  law ;  in  fo 
fitr  as  it  contains  certain  Pofiiroe  precepts,  the  ne- 
ceffity  of  which  it  does  not  infer  folely  from  the 
nature  of  the  thing  inculcated,  by  an  inference  drawa 
from  natural  principles  ;  and  as  we  have  ihewn  that 
every  thing  that  is  thus  inferred,  mufl  be  attributed  to 
natural  law^  ;  Ibme  other  caufe  for  thisneceffity  mull 
be  fought  for  by  the  law  of  Nations. 

It  differs  in  the  fecond  place,  becaufe  it  cannot  be 
fo  immuiabh,  as  the  law  of  nature  ;  for  immiitaliUty 
takes  its  origin  from  Neceffity. 

Hence  laftly,  it  follows;  that  even  in  the  things  la 
which  the  two  laws  appear  to  agree,  they  are  notex- 
adlly,  and  every  way  limilar.  (o) 

Such  is  the  opinion  of  the  Philofopher  of  Grenada> 
and  he  adds  to  it  a  flight  enumeration  of  thofe  points 
which  form  the  fubje^t  of  the  law  of  nations,  but  on 
which  nothiug  is  decided  by  natural  law.  Moft  of 
them  have  been  mentioned  above,  and  among  them 
he  particularly  takes  notice  of  the  privileges  of  Am- 
bafiadors  (^),  and  the  neceffity  under  which  the 
world  is  fuppofed  to  be  by  the  law  oi  nations,  and  not 
the  law  of  nature,  to  cultivate  commerce,  {q) 

(o)  DifTert  auiem  primo  acprsecipue  yus  Gc'77ti:imci  jure  jVat:i. 
rati :  Qu^ia  quatenus  continet  proecepta  affirmativa,  noa  infert  ne- 
cejjltatcm  rei  prseceptae,  ex  lola  rei  natura  per  evidentem  illaticn- 
em  ex  prlncipiis  naturalibus  ;  quia  quicquid  hujufraodi  eft,  rjita 
rale  eft  ut  oliendimus  :  unde  neceffe  eft,  ut  aliande  oriatur  ta'is 
neceffitas,  &c. 

Secundo  differant  confequentur,  quia  Jus  Gentium,  r.cn  potefl 
efle  tam  imrnutuhils  ficut  naturals,  quia  Immutabilitas  ex  ntcelR- 
tate  oritur. 

Terdo  nine  fit,  ut  etiam  in  his,  in  quibus  liocc  jura  comenir? 
^"id^ntar,  r.on   habeant  ornnimodae   fimilitudir.em. — Id.    L.  2.  C. 

ip)  Id.  2.  19.  6. 

{q)  Jus  naturaie  p'^r  fe,  ad  hoc  (Commcrciuin)  r.on  oblirat ; 
potuiflet  enim  una  P.efpub.  per  fe  vivere,  et  nolle  Commercium 
cum  alia,  eiiamfi  poo  effet  iniiuicitia.T— L.  2.  19.  7. 

Thus 
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Thus  much  then  with  refped  to  thofe  who  favour 
the  fuppolition  of  Fhhhs  and  Fiiffendurf,  that  Man 
rofe  fuddenly  from  the  Earth,  or  dropped  from  the 
clouds,  with  ail  his  Faculties  perfedt,  and  beheld 
other  beings  around  him,  of  the  fame  fpecieSj  and  in 
the  fame  fituatioa. 

But  to  thofe  who  lend  their  belief  to  the  tradition 
handed  down  to  us  by  cur  Fathers,  in  the  mofl:  com- 
plete as  w^ell  as  the  mofi  venerable  monument  of  An- 
tiquity extant  in  the  world ;  little refiediion  is  wanting 
to  ftiew,  that  leafonable  doubts  may  be  entertained, 
whether  mankind  ever  e^nued  in  any  flate  where  cer- 
tain cufloffls  were  not  .known  and  complied  with  ; 
and  if  fo,  the  law  of  7iaiions  muft,  even  at  all  times, 
have  been  diiferent  from  the  mere  law  of  naiurc. 

The  hiitory  and  origin  of  Government  and  Civil 
Society^  have  been  topics,  fo  often  handled,  and  the 
fubje£is  of  fo  much  learned  and  ingenious  difcufilon, 
that  it  would  be  little  neceifary  to  touch  upon  them 
here.  But  if  we  believe  in  the  Mosaic  Tradi- 
tion, and  give  our  affent  to  that  wonderful  force  of 
corroborative  circumftances  which  arefuppliedby  the 
hiftory  and  the  face  of  the  Earth;  we  can  hardly  ima- 
gine the  accounts  of  the  State  of  nature  above  men- 
tioned, to  be  any  thing  more  than  the  wild  images  of 
Poetry,  or  at  beu  an  invention  for  the  more  conveni- 
ent deduction  of  certain  reafonings  on  La\v;  and 
■Right. 

Upon  the  fuppolition  then  that  the  world  was  peo- 
pled by  a  lingle  pair,  ?.nd  of  courfe  that  every  man  ex- 
cept the  hrft,  muft  have  gradually  advanced  through, 
a  long  and  weak  infancy,  to  the  fall  ufe  of  his  facul- 
ties in  body  and  mind;  it  is  hardly  poffible  not  to  be- 
lieve, that  Government  and  Society  (of  what  fort  is 
not  here  the  enquiry)  are  as  old  as  the  woild  itfelf — 
And  however  foon  the  emigraiion  of  children  from 
their  fathers,  or  of  particular  families  from  their 
community,  may  have  taken  place  \  ftiil,    the  exifl-. 

ence 
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ence  of  certain  cafroras  and  ceremonies,  and  even  of 
rules  and  laws,  muft  be  fuppofed  coeval,  or  nearly 
coeval,  with  the  exiftcnce  of  mankind. 

This  latter  confideration,  is  \Yh?,t  I  do  not  recolledl 
to  have  feen  in  any  of  thofe  theories  which  make  a 
difference  between  the  laws  of  nations  and  of  nature ; 
nor  is  it  oITered  as  conclufive  argument,  but  merely  as 
ftrong  collateral  evidence,  the  weight  of  which,  muft 
in  every  man's  mind  depend  upon  the  incIiDation  of 
his  opinion  with  refpect  to  the  manner  in  which  the 
world  was  peopic^d. 

So  ftrong  was  the  irapreflion  with  Gnoxius,  that- 
the  law  of  nations  was  the  cujl:m  of  nations,  exclufive 
of  the  dictates  of  nature  ;  that  a  w^riter  of  great 
v/eight  (r)'  has  imagined  him  to  have  pufhed  this 
theory  too  far,  and  to  have  rcjedicd  the  interpofition 
of  natural  law,  more  than  v/as  reafonabl^. — And  in- 
deed in  the  following  feniiments,  wc  may  fuppofe  him 
lo  mean  that  the  States  of  the  world  form  one  great 
federal  community,  which  has  aclually  determined 
upon  one  common,  definite  Code  of  Laws  for  its 
government. 

"  As  the  laws  of  every  State,"  fays  he,  have  a 
"  view  to  the  particular  inter  eft  of  that  State  ;  So 
"■  among  the  States  of  the  world,  or  the  greater  num- 
"  her  of  them,  certain  laws  may  be  agreed  upon  (ex 
'^  confenRi)  w^hich  have  a  view  to  the  intereft,  not  of 
''  hnglc  Communities,  but  of  the  great  W'hole  ;  and 
"  this  is  what  is  called  the  law  of  nations  as  often  as 
"  we  diftinguifh  it  from  the  law  of  nature." 

Again,  "  whenever  we  obferve  a  fettled  maxim 
"  put  in  pradice  by  numbers  at  different  times  and 
*'  places,  we  muft  attribute  it  to  fome  univerfal  caufe  ; 
"  which  in  the  fubjeci  before  us,  can  only  be  by  mak- 
"  icg  it  flow  immediately  from  natural  principles  j  or 


(;-)  Vattel  in  pref. 

"  the 


14  WHAT  THE  LAW  OF  KATIONS  IS. 

"  the  commo7i  cofifent  of  ihe  v/orld.  The  one  points 
*'  out  what  is  the  iav/ of  nature;  the  other  what  is  the 
"  law  of  nations;  for  it  follows  ofcourle,  that  what 
"  is  not  deducible  at  once  by  reafon,  from  certain 
"  hxed  principles,  and  yet  is  univerfally  obferved ; 
"  mt^fr  derive  its  force  from  njoluniary  confejit.  I  have 
''  therefore  been  careful/'continues  he,  "to  diftinguifh 
•'  the  law  of  nations  from  the  law  of  nature,  as  well 
"  as  from  the  civil  lav/."  {s) 

111  this  opinion,  the  Philofopher  of  Delft,  may  be 
thought  to  have  gone  too  far;  lince  though  there  can 
be  little  doubt  but  t\i?it  Convention cxittis,  into  the  com- 
pofition  of  the  law  of  nations  ;  it  can  hardly  be  de- 
nied that  there  is  much  force  in  the  oppofite  TJieory  ; 
and  though  the  tranfadions  of  nations  are  governed 
by  cuftom  in  a  vaft  variety  of  points  ;  yet  J7i  the  begin- 
ning, and  even  now,  in  affairs  that  are  zvithoiit prcce- 
dcrJy  above  all,  in  points  of  general  duty  and  condud, 
they  can  have  nothing  to  follow  but  jbch  laws  as  indi- 
viduals  not  connected  together  in  civil  fociety  are  hound 
io  ohjerve.  (/) 

Steering  therefore  equally  clearof  the  inaccuracy  of 
the  Roman  Lawyers,  and  fome  modern  authorities  ; 
and  this  opinion  of  Grotius,  that  the  Law  in  queltion 
is  InJiitzitedLzWy  and  that  alone  ;  wefhali  not  perhaps 
err  much  in  incliningybr  ike  prejent,  to  the  more  re- 
cent Sentiment,  that  although  the  law  of  Nations  is 
to  look  for  its  principles  to  the  Lavv^  of  Nature,  and 
Sovereigns  are  to  be  governed  in  their  general  line  of 
condu£l,  and  in  all  particular  cafes  thai  are  new,  by  the 
fame  principles  as  wouldgovern  independent]  id  1  vidu- 
als ;  Yet,  that  many  cufloms  have  been  adopted, 
and  many  maxims  agreed  upon,  we  are  to  took  to 
ihcmy  in  thofe  cafes  where  they  prefent  themfeh.  es,  for 

(y)  Proiegom.  Sec.  17.  41.  42. 

{:)  What  that  law  is,  "we  ihall  enquire  more  at  large  in  a  fu- 
tiu'i-  chapter. 

I  the 
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the  interpretation  of  the  principles.  («/)  I  fay,  imlining 
for  iheprejent,  becaufe  we  mean  hereafter  to  enter  up- 
on a  full  difcuifion  of  the  Law  of  Nature,  and  to  en- 
deavour to  fettle  more  accurately  than  has  hitherto 
been  done,  what  we  are  to  underiland  by  it,  and  un- 
der what  modifications,  when  we  fpeak  of  it  as  the 
foundation  of  the  law  of  Nations. 

Thus  then  the  law  of  nations  may  be  faid  to 
be  conftruded  in  the  fame  manner  with  various 
parts  of  other  laws,  which  are  not  WTitten,  but  de- 
rive their  force  abfolutely  from  Equity  and  Cuflom, 
{x)  of  which,  a  very  great  proportion  of  the  law 
of  this  realm,  (furely  far  different  from  the  mere  law 
of  nature)  is  an  illuftrious  example. 

There  are  indeed  cafes  perpetually  happening,  in 
which  various  modes  of  adion  prefent  themfelves,  all 
equally  recommended  by  nature  and  reafon  ;  and 
in  which,  it  is  not  of  fo  much  confequence  to  deter- 
mine upon  any  one  of  them  from  a  thorough  con- 
vi£lion  of  its  fupcriority  ;  as  that  fomething  definite 
fliall  be  determined  upon.  In  thefe  cafes,  it  is  evi- 
dent that  if  nature  and  reafon  recommend  them  all; 
the  feledlon  can  be  only  made  by  the  fandion  of 
pofitive  law.  The  end  is  pointed  out  by  the  one  ;  the 
means  are  adopted  by  the  other  ;  the  principles  are 
founded  in  reafon  ;  the  application,  is  abfolute  injiitu- 
t'r,n  ;  fo  that  the  w^hole  together,  form  a  compofition 
of  the  laws  of  nature,  and  the  laws  of  man.  I  have 
alledged,"  fays  Bynkerjhoek,  (upon  the  Inviolability 
of  Ambaifadors)  "  whatever  reafon  can  adduce  for 
or  againfl  the  queftion  j  we  muft  now  fee  what  is 

(a)  In  the  fame  manner  as  (with  us  in  England;  it  is  an  A<S  of 
Parliament  which  prefcribes  the  general  terms  of  a  law,  but  it  is 
the  Courts  of  Juftice  which  are  charged  with  its  interpretation  ; 
and  the  Aft,  and  the  interpretation  (in  the  cal'es  that  have  been 
aftually  decided)  taktn  togethfr^  form  the  law. 

{x)  See  Grot,  de  J«r.  JBel  P.  I.  I.  14.  1. 

really 
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really  to  be  determined;  what  Cvfton  "dvill have  feitied 
•will  carry  it  'u:i:hout  douhi ;  iince  it  is  en  Oijiom  that 
-the  law  of  nations  is  founded;  (y)  and  indeed  what- 
ever iijay  be  the  definition  of  this  law,  we  muft  al- 
ways return  to  this;  that,  that  which  reafon  dictates 
to  the  people  of  the  world,  and  that  which  they  cb- 
ydfr-i'tMn  confequence  of  a  comparifon'thej  make  of 
the  things  w'hich  have  happened,  formthelole  law  for 
thofe  who  have  no  other  to  follow.  If  men  only 
make  ufe  of  their  reafv?i ;  reafon  vrill  but  advije  cer- 
tain things  to  be  obferved  by  them;  v^hich  being  thifs 
chjerved,  io  as  to  become  cftablifhed  Cujhms,  people 
are  under  a  reciprocal  obligation  to  comply  with  them, 
without  which  we  cannot  imagine  either  War,  or 
Peace,  or  Alliances,  or  Embaflies,  or  Commerce."  (2:) 

Such  is  the  language  of  one  of  the  ableft  Vs^riters 
on  this  part  of  law,  who  faw  clearly  how  different  the 
modifications  of  certain  Cuftoms  muft  render  the  mere 
lav/  of  nature.  The  fentiments  contained  in  the  Imall 
Treatife  which  he  gave  to  the  world,  vrere  abl)'-  de- 
veloped by  Wolf,  {a)  and  put  into  more  poliflied 
form  by  Vattel  ;  from  whom  if  v/e  diiier  at  all,  it 
will  only  be  in  endeavouring  to  give  fomething  more 
defmite  and  binding  even  than  this  affemblage  of  the 
laws  of  Nature  and  the  laws  of  Man,  as  the  /  eal  foun- 
dation of  the  Law  of  Nations, 

In  this  fiage  of  the  arguments,  it  may  not  be  im- 
proper to  take  a  view  of  an  objedion,  whofe  force,  if 
allowed,  w-ould  overturn  the  whole  of  what  has  been 
faid.  It  is  to  be  found  at  large  (though  it  was  thought 
of  long  before  by  Suarez,)  {b)  in  Dr.  Taylorh  learned 
Treatife  on  the  Civil  Law,  in  which  he  has  occalioii 
to  confider  the  queftions  before  us.  The  following 
is  the  Sum  of  his  reafoning. 

(_>■)  Byrikerfh.  De  For.  Leg.  C.  7. 

(;:)  IV-  For.  Leg.  C.  3.  («)  Jus  Gentium, 

{h^  L>e  Le:J.  ac  Deo  Le^.  2.  x8. 

The 
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The  Law  of  Nature  is  divided  into  ahfolute  and 
tlypothettcah  The  one  obliges  abfotnteIy,  allj^erjons^ 
at  all  times  and  m  allpLces,  for  it  is  immutable  \  the 
other  only  conditionally  ;  that  is,  fuppoling  fuch  and 
fuch  conditions  to  exift  ;  which,  if  they  ao  not  ex- 
ift,  nothing  is  done.  But  if  they  are  juft  and  rea- 
fonable  in  their  own  nature  when  they  do  come  to 
exift,  the  obligation  to  obferve  them  operates  as 
ftrongly,  as  the  obligation  of  the  Law  of  Nature  did 
in  its  ablblute  force.  (6')  This  reafoning  is  thus  illuf- 
tratedby  Cafes. 

The  Law  of  Nature  recommends  the  advantages 
of  Society.  When  therefore  Society  is  formed,  and 
not  befoie,  all  the  means  of  mainiainmg  it,  and  all  the 
conjequences  that  jiow  from  it, .  are  as  much  the  Law  of 
Nature,  that  is,  the  Law  of  Nature  Hypothetical,  as 
the  rules  before  it,  were  the  rules  of  the  Law  of  Na-* 
ture  ahfolute.  {d)  So  alfo  with  Cw/r^^j;  the  obferv- 
ance  of  vi^hich  is  not  in  confequence  of  any  new 
Law,  but  merely  that  an  eternal  and  necejfary  Law, 
has  now  a  Scene  in  which  it  may  exert  its  opera- 
tions, {e) 

When  writers  then  tell  us  of  a  fecondary  Law  of 
Nations,  which  in  many  refpe6ls  is  totally  different 
ivomxhe  primary  one',  this  is  the  true  and  natural 
obfervation  upon  that  feeming  difagreement.  If  I 
am  dir^fted  to  cultivate  Society,  I  find  there  can  be 
none  without  a  feparation  of  property ;  Property 
introduces  difputes ;  difputes  are  the  occafion  of 
war  ;  war  brings  on  Captivity  ;  that  again  Slavery  ; 
till  we  come  by  the  benefit  of  manumiffion  to  the 
recovery  of  our  natural  Rights. 

This  fcheme  has  kd  people  to  imagine  that  the  feoon-^ 
dary  law  of  nations  was  a  kind  of  conventional,  voluti" 

(c)  Tayloi's  Civ.  Law.  Qijarto  Edit.  129. 

{J J  Taylor's  Civil  Law.  1  29.  (t)  Id.  130* 

Vol.  L  C  tary 
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fary  law,  diftind  from  the  law  of  nature.  Bat 
though  the  natural  equality  of  inaiildEd,  and  the 
admiffion  of  Slavery  ;  the  commuDity  of  goods, 
and  the  introdu6tion  of  property  ;  and  many  other 
culloms compared  with  natural  right,  feem  in  oppo- 
fition  to  one  another;  yet.;  if  the  lights  and  duties 
of  this  newfcene,  are  not  incongruous  with  the  law  of 
liature  ;  what  is  called  the  Jecondary  law  of  natiouis 
"  has  really  no  esiHence  ;  nor  can  that  be  faid  to  be 
"  introduced  by  pofitive  or  arbitrar-y  contra<Ss  ,or  by 
"  voluntary  confedeiacies,  which  is  fairly  the  pre- 
"  fcriprion  of  right  Reafon."  (/)  Hence  all  the  obliga- 
tions which  arife  from  what  is  called  the  Jus  Seconda^ 
fium^  were  virtually  laid  uponus  before,  but  could  ne- 
verbe  known  till  fomethir.g  called  them  forth.  Thus 
ihft  is  contrary  to  the  law  of  nature,  though  it  could 
not  be  known  till  after  the  inflitution  of  Property ; 
for  the  doclrice  of  "  Alterum  ne  Isedas"  lofes  no 
force  ;  So  that  when  the  Civilians  fay  that  Theft  is 
bafe  in  its  Natme,  they  mean  that  //  would  hefo,  after 
Property  was  once  introduced,  (g) 

To  this  reafoning  little  can  be  anfwered  ;  fince  if 
taken  in  one  light,  it  cannot  apply  to  the  queflion 
before  tis,  and  therefore  requires  no  anfwer ;  if  in 
another,  it  is  every  where  contradided  by  fad.  If 
it  me.ins  that  men  have  really  no  view  to  rule  and 
precedent  in  their  condu6l  towards  one  another  --, 
it  would  be  ufelefs  to  endeavour  to  prove  that  they 
had,  "('•uen  rule  and  precedent  every  where  prefent 
themfelve"^  lo  notice.  But  if  it  means  merely  to 
trace  /z/ZLavv^  up  to  their  fource  and  reafon,  and  to 
aifert  th:-.t  they  are  Laii;s  of  Nature,  becaufe  the  na- 

{j')  Tav'.or's  Civil  La^A■.  T  ^G>. 

{^)  TJ.  til.  See  alio  Suavez  He  Le^.  nc  Deo  Legiflat.  L.  2. 
C  iS.  Mani  muka  fum  t!e  jiive  natural!  quae  ron  obii_^erit, 
rcc  locum  habent,  nifi  aliqua  iuppoll'.ior.e  fadla.  Uc  prscceptum 
r^n  juriuiii',,  uon.  habet  iocunj,  rlfi  facta  divifione  bonorum  et 
don.imc/iun;. 
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lure  of  man  makes  him  propofe  fome  advantage  to 
hirafclf  in  (iH  his  conilitutions  ;  there  can  then  be  no 
quelHon  between  us.  In  that  view  of  the  fubjeft, 
all  the  laws  that  ever  exifled,  may  be  deemed  laws 
of  nature  ;  and  the  laws  of  a  particular  State,  a  par- 
ticular Diftrid,  nay  even  of  a  particular  Society  or 
Club  of  menj  may  be  faid  to  be  laws  of  nature,  as 
well  as  the  laws  of  nations  :  For  they  are  ail  found- 
ed upon  the  natural  inclination  to  uphold  Society  j 
they  are  the  means  of  maintaining  it^  and  the  cmfe- 
quences  that fow  from  it,  which  to  ufe  the  language 
of  the  argument  are  the  laws  of  nature. 

To  thoi'e  however  who  do  not  regard  the  quell  ion 
in  this  extenfive  point  of  view,  but  merely  enquire 
whether  the  particular  form  in  which  the  principles  of 
natural  duty  are  applied,  muft  not  have  the  ciHjil 
fandion  of  men  to  ftamp  it  with  the  authority  of  law  } 
this  reafoniug  will  appear,  if  not  nugatory,  at  leall 
gratis  didum.  (li) 

As  therefore  the  principles  of  all  civil  and  muni=. 
cipal  laws,  muft  be  founded  in  natural  reafon,  but 
derive  the  form  and  m;;nner  in  which  they  are  brought 
into  ufe,  ixom.  pofttive  injtiuitiris ;  So  alfo  the  law  of 
nations  muft  put  in  force  the  dictates  of  nature,  in 
fome  know?i  mode  agreed  upon  by  ail  who  conform  to 
them.  The  onlv  difference  is,  that  in  the  one  cafe, 
it  is  individuals  who  are  called  upon  to  fettle  the 
mode  ;  in  the  other,  it  is  whole  nations,  adting 
through  the  organs  of  their  govenments ;  that  in 
the  one,  almoft  every  thing  that  can  cxercife  the 
judgment  of  an  individual  in  his  various  relations, 
is  fettled  for  him  by  written  law,  or  by  precedent ; 
while  among  States,  (from  their  comparatively  little 

(^)  It  was  Gibbon's  judgment  of  Dr.  Taylor's  work,  that  it 
was  of  amufing,  though  various  reading  ;  but  could  not  be 
praifed  for  philofophical  precifion. 

Dec.  and  Fal.  Ch.  44.  Note,  132. 
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intercourfe,  and  the  want  of  a  common  Sovereigii,) 
much  is  left  without  precedent,  wavering,  as  acci- 
dent, or  whim,  or  the  varying  ideas  of  natural  juftice^ 
may  direft. 

Upon  the  whole  then,  the  account  of  the  Law  of 
Nations,  is  not  greatly  different  from  that  of  the 
Municipal^  which  by  all  writers  is  confidered  as 
pofitive  law.  For  both  the  one  and  the  other  look 
for  their  principles  to  Reafon  ;  for  their  application, 
to  regular  hijlituticn  ;  and  hence  a  writer  of  the 
laft  age  has  faid,  not  improperly,  that  the  Law  of 
Nations  holds  the  midway  between  civil  law  and  the 
law  of  nature.  (/)  When  however  they  come  to  be 
broken,  the  difference  is  far  more  ferious.  The 
breach  of  mumcipal  law  is  attended  only  by  the 
punifhment  of  the  offender  ;  (the  law  remaining  ftill 
in  force  ftrengrhened  perhaps  by  the  very  infradion  :) 
the  breach  of  the  other,  can  only  be  remedied  by 
the  refufal  of  thofe  who  are  injured  to  comply  with 
it  any  longer,  and  the  law  itfelf  is  totally  deftroyed, 

(/)  Wicquefort  de  rAmbaffad.  i.  i.  27.  Suarez  alfo  calls  It 
medium  inter  naturale  jus,  €t  humanuiii,  et  priori  extremo 
•vicinius.     L.  2.  6.  17. 
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CHAP.  II. 

OF    THE    OBLIGATION    OF    NATURAL    LAW, 


JjUT  a  very  material  queftion  prefents  Itfelf  now 
for  difcufTiou,  which  niuft  be  fatisfa6ioriIy  difpofed 
of  before  we  can  proceed  farther.  Although  it  may 
appear  fettled,  that  the  Law  of  Nations  confitts  of 
the  Law  of  Nature,  modified  by  the  exprefs  or  the 
implied  confent  of  Nations  ;  ftill  if  it  fhould  happen 
thcLi  the  particular  fets  of  adtions  and  officer,  which 
compofe  what  is  called  the  moral  fcience,  and  which 
are  exprefsly  faid  to  take  their  rife  and  obligation 
from  the  Law  of  Nature,  fhould  not  always  refcmble 
one  another  :  If  different  philofophers,  proceeding 
as  they  think  from  this  fame  Law,  fhould  be  found 
to  have  very  dififerent  ideas  of  duty ;  and  nations  in 
confequence  have  adopted  in  the  fame  lituations,  ve- 
ry different  modes  of  condud  :  If  this,  I  fay,  fhould 
happen,  we  muft  I  think  be  driven  to  confefs,  that 
the  law  of  nature  itfelf,  is  a  very  imperfeft  foundati- 
on for  any  Law  which  is  fuppofed  to  be  definite  and 
certain;  and  which  on  account  of  that  foundation, 
and  that  alone  it  is  affirmed,  is  to  govern  all  the  States^ 
of  the  World. 

A  very  able  writer  upon  the  fubje6l  of  Laws,  con- 
ceives the  Law  of  Nations  to  depend  upon,  the  prkici- 
ciplc,  *'  that  different  natmis  ought  to  do  as  much  good' 
''  to  one  another  in  peace,  and  as  litik   harm  as  pojfible 
-   in  JVar,  without  prejudicing  their  real  Interejls"{-k) 

As  a  great  fundamental  principle,    or  out-line  of 
trie  Law  of  Nations,  I  have  no  kind  of  doubt  of  the 

(yk)  IvI-onteftf.  De  I'Efp.  de*  Lolx.  1.  i.  ch.  3. 

foiindijcfs; 
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found nefs  of  this  propofition  ;  but  when  wc  come  to 
^  detailed Jcke?ne  of  duties,  it  is  obvious  that  much 
more  is  necefiary  to  render  it  defwife,  fmce  it  is  obvi- 
ous that  a  queftion  may  be  immediatly  ftarted,  name- 
\y,  what  is  it  that  conftitutes  our  real  IniereJ},  and 
who  IS  to  judge  ? 

Now  could  the  Natural  Law  point  this  out  with 
certainty  to  every  man's  heart  and  compreheufion^ 
there  would  be  little  or  no  difl'ercnce  of  opinion  con- 
cerning it  for  the  Natural  L^w,  as  is  properly  and 
uniformly  laid  down,  is  miverfil  and  immutable.  Yet 
we  all  know  the  immense  diverlity  of  fentiment  con- 
cerning real  Inters fi  W'  ich  there  is,  and  miift  be, 
where  there  is  no  comr.  npojitive  Religion  to  decide 
upon  it  with  authority  ;  and  in  fpeaking  merely  of  a 
natural  Law,  all  idea  oi  fuch  a  religion  muft  be  left 
out  of  the  queftion.  (') 

Even  with  a  pofuixe  Religion,  much  difference  of 
Opinion  has  arifen  upon  various  points  of  the  Law  of 
Nations.  For  example  ;  one  of  the  reafons  which 
produced  the  Treatife  of  Vatt EL,  was  a  revolting 
aifertion  of  Wolf  {'wY ova  he  owns  for  his  Pvlaiier)  that 
the  ufe  of  poJJoned  atms,  was  legitimate  in  war.  {m} 
Some  of  Vattel's  own  politions  in  other  parts  of 
his  fubjedt,  feem  to  n  e,  on  his  own  principles,  to  be 
eqij ally  capable  of  coiitefl.  For  example,  he  founds 
the  wa<'«/fi/ obligation-  pf  Nations  to  cultivate  com-r 
merce,  folely  upon  iis  uiility  ?  and  though  he  owns 
that  one  nation  may  refufe  to  trade  with  the  reil,  yet 
if  it  do  fo  without  g^jodreafon,  he  affirms  it  will  be 
guilty  of  a  breach  of  duty.  («) — But  if  niHity  is  the 
ible  caufe  of  this  obligation,  it  muii  be  obvious  that 
its  tmiverfality  muft  entirely  depend  upon  this, 
that  ^//mankind  conlider    commerce  in    the  fame 

(/)  See  Note  c.  pace  4, 

(/«)  Vattel    Dr.  des  Gens.   Prelim.  13,    14. 

(?i)  Vattel  Dr.  des  Gens,  Preli.-n.  1.  j.  <:h.  S. 

light 
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light  with  Vattel,  which  is  known  not  to  be  the 
cafe,  {oj 

Who  then  can  decide  with  clcarnefs  upon  the 
Law  of  Nature  itfelf,  when  extended  into  all  the 
minute  ramifications  of  a  particular  Syftem,  upon 
which  r/// mankind  are  by  no  means  agreed  ? 

A  great  and  very  old  queftion  therefore  arifes,  con- 
cerning the  Obligation  of  Natural  Law  as  far 
as  it  is  fiippofed  to  tie  us  down  to  the  ohjervance  of  om^ 
certain,  and  detailed fche me  of  duties,  and  no  other  :  In 
other  words  tothepurfuit  of  w\\2it  particular  Nations 
call  Good,  or  the  rejedion  of  what  they  call  Evil. 
If  this  cannot  be  ihewn,  we  have  as  yet  obtained  ab- 
folutely  nothing,  concerning  one  fixed  foundation^ 
for  a  Law  of  Nations,  binding,  ex  vi  terminorum, 
upon  all  the  Nations  of  the  v^orld  ;  and  as  moft  of 
thofe  learned  men  who  have  acquired  fuch  defer ved 
reputation  for  their  refearches  upon  the  fubje<St,  have 
generally  taken  this  part  of  it  for  granted,  there  may 
be  yet  fomething  wanting  to  the  perfedlion  of  ih§ 
Science. 

In  the  prefent  Chapter  therefore  I  fhall  endeavour 
to  examine,  the  force  of  the  Obligation  which 
many  judicious  and  virtuous  perfons  have  aiTerted 
we  are  all  oi  us  under,  to  obferve  invariably  one  par- 
ticular ^  and  certain  fet  of  Cufioms,  from  the  com- 
mands of  nature  alone.  And  if  it  fhall  be  found 
that  this  obligation  is  at  beft  but  a  v.eak  one  ;  or  tiiat 
upon  the  fame  principles  which  are  fuppofed  to  re- 
commend it,  very  di^erent  {cts  of  Cufrom^  maybe, 
and  are  purlued  with  equrj.  zeal ;  it  k  clear,  I  think, 
that  with  fuch  a  fort  of  obligation,  we  can  arrive  at 
nothing  determinate  with  refpeft  to  the  Law  in  quef-. 
iion<     Should  this  be  the  Cafe  therefore,  I  fhall  aft 

(5)  Suarez,  as  qiioled  in  laft  Chapter,  (Note  q.  p.  11.)  jiTirts 
i"!  pafiilve  lernis,  that  ih;r«  is  no  i';iif''-(ihn  to  cyltivate  cc»«imerc2 

.oil 
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terwards  endeavour  to  come  zt  what  is  likely  to  be 
the  truth  ;  and  to  point  out  whether  what  is  comnion^ 
iy  called  the  Law  of  Nations,  is  binding  upon  all 
the  World,  or  only  upon  particular  Sets  or  Clafjes 
of  Nations,  as  they  fall  into  difierent  divifions  of  ic, 
obferviug  different  Religions  and  purfuing  difierent 
fyllems  of  Morality. 

Preparatory  to  fo  important  an  enquiry,  and  in  or- 
der to  clear  the  queftion  in  the  outlet  from  feeming 
objedions,  it  wnll  be  necelTary  perhaps  to  flate  in 
form  one  or  two  ohuious  proportions;  nor  fhall  I  be 
at  all  afraid  of  the  danger  of  repetition,  provided 
at  the  expence  of  being  prolix,  I  may  be  certain  of 
being  perfpicuous;  fmce  all  who  have  attended  to 
fpeculations  of  this  fort,  muft  have  perceived  how 
much  difficulty  has  often  been  occafioned,  by  the 
writer's  taking  for  granted  that  certain  things  are  al- 
ready underftood,  and  that  the  exadt  queftion  is  al- 
ready known  by  the  reader. 

That  we  may  therefore  the  moreeafily  underiland 
the  following  conlideiatious,  it  will  perhaps  be  righi 
to  make  a  diviiion  of  the  Law  of  Nature,  (which  is 
a  term  of  immenlurahle  extent^^  in  order  to  come 
at  once  to  what  is  the  exa£l  point  of  our  enquiry. 

The  Laws  of  Nature  then,  may  be  divided  into 
thofe  which  concern  anim-ite  and  inanimate  Being: 
the  firft  of  which  only,  is  the  fubjeft  of  pur  fpecu- 
lation. 

The  laws  v;hich  govern  this  again,  rnay  be  divid- 
ed into  Inftin61s  and  Reafon. 

Inuind  without  reafon,  is  the  law  for  the  Brute 
Creation. 

laftindt  and  reafon  together,  form  the  law  fur 
Ma.vkino. 

Thus,  Man  has  as  it  were  two  natures.  One  in 
common  with  Brutes  y  inafmuch  as  he  obeys  the  laws 
of  Inilinft  ;  another  peculiarly  his  own,  inafmuch 
as  he  confults  the  laws  of  leafgn, 

^  Between 
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Between  thefe  two,  there  is  this  charac^eriftic 
(difierence  ;  that  inftindl  adls  with  irrefiftible  power, 
while  reafon  only  direds  or  advifes,  and  may  be  per- 
petually  oppofed.  Hence,  under  the  one,  we  are  a 
blind  and  paffive  ;  under  the  other,  w^e  are  a  free 
agent ;  and  it  is  to  thofe  Cafes  alone  which  come  un- 
der the  direftion  of  reafon,  (that  is,  to  Cafes  which 
admit  of  a  free  agency,)  that  our  enquiries  are  di- 
jredled. 

Hence  then  upon  the  whole,  the  point  before  us, 
is  to  afcertain  if  poffible,  whether  the  duties  and  ac- 
tions which  we  denominate  Moral,  (as  that  a  mail 
fliall  love  his  neighbour  as  himfelf,J  can  be  faid  to 
be  obligatory,  from  what  is  called  the  Natural  Law 
alone,  "  conhdered  as  diflindl  from  the  pohtive  in- 
"  ftitutions  of  man,"  (in  other  words,  from  Expe- 
diency or  Utility,)  or  the  revealed  commands  of  iht 
Deity. 

A  vail  body  of  authorities,  venerable  for  their 
age,  their  learning,  and  their  powers  of  argument, 
hold  the  affirmative  of  this  Queftion.  At  their 
head,  appear  the  whole  band  of  Stoics,  and  the 
followers  of  So  CRATES  and  Plato  of  ancient  times; 
and  among  the  Moderns,    the  names  of  Suarez, 

PUFFENDORF,  HoOKER,  LoCKE,  {p)  CUMBER- 
LAND, BuRLEMAQui,  Vattel,  Taylor,  and 
above  all,  the  profound  Butler. 

Thefe  again  are  oppofed  by  another  great  body 
of  authorities,  which  are  no  doubt  well  known  to  the 
reader  ;  and  which,  however  they  may  differ  from 
them  in  the  main  points  of  their  philofophy,  are  not 
to  be  neglecled  totally,  or  without  difcrimination. 
The  philofophers  I  mean,  are  the  Pyrrkonians, 
the  Epicureans,  and  the  Sceptics  of  antiquity; 
the  Difciples  of  Hobbs,  Spinosa,  Montaigne^ 
Pes  Cartes  of  later  days  j  and  feveral  others  who 

{p)  On  Government. 

aro 
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are  remembeied  within  our  own  age.  We  proceedi 
to  enquire  into  the  difference  between  them. 

The  opinions  of  the  firft  mentioned  clafs  of  writ-' 
eis  are  founded  upon  the  following  argument. 

Vv'natev  er  is  dircoyered  lo  be  the  practice  of  the 
whole,  ci  nearly  the  whole  of  mankind,  and  to  pro- 
ceed upon  a  certain  known,  general,  and  fixed  prin^ 
ciple,  muft  be  in  conl'equence  of  fome  law,  which 
may  faiily  be-called  the  law  of  man's  nature,  {g) 

How  there  is  an  unherfcJ  principle  of  a£^ioD  ia 
the  hearts  of  all  mankind,  which  is  to  feek  happanefs 
zs  facial  and  benevolent  beings. 

This  may  be  drawn  from  a  review  of  the  internal 
frame  or  conftitution  of  man,  which  leads  hira, 
wnen  unbiaffed  by  his  own  particular  intereft,  to 
wifh  the  happinefs  of  all  his  fellow-creatures  ;  to  ap- 
prove of  virtuous  adtions  wherever  he  obferves  them^ 
and  to  deteft  their  oppofite  vices.  This  approbation, 
and  deteilation,  are  impofed  upon  him  by  a  certain 
internal,  great,  and  regulating  principle,  called 
Conscience  or  refledion  ;  w'hich,  though  his  pafli^ 
ons  may  lead  him  often  to  rebel  againft  its  power,  it 
is  neverthelefs  impoilible  wholly  to  blind  or  to  def- 
troy. 

This  great  principle,  adjufting  and  correfting  all 
inw^ard  movements,  ought  to  prefide  over  and  go- 
vern them  ;  It  is  the  inftrument  by  which  man  is  to 
be  fhewn  v/hat  his  real  nature  leads  him  to  ;  and  ob- 
ligations to  the  practice  of  virtue  deduced  from  this 
leview^  of  nature,  "  are  to  be  confidered  as  an  ap- 
"  peal  to  each  particular  peifon's  heart  and  natural 
"  confcience ;  ag  the  external  fenfes  are  appealed  to 
"  for  the  proof  of  things  cognizable  by  them.  And 
^'  thus,  allowing  the  inw-ard  feeling  chame,    a  man 

(f)  Grot.  J.  B.  p.  1.  I.  12.  Piitrend.  i.  6.  lO-  &  5.  V  lo,  Bar- 
"beyr.  Pief.  to  Puffend.  p.  14.  Hooker  Ett-Ief.  Pol.  B.  i.  Sec 
8.  Vattel  I.  27,  zS. 

'•  caa 
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**  can  as  little  doubt  whether  it  was  given  him  to 
"  prevent  his  do'mgjhameful  adtions,  as  whether  his 
*'  eyes  were  given  him  to  guide  his  fteps."  {r) 

The  truth  of   this  opinion  may  alfo  be  drawn, 
from  the  comparifon  of  the  nature  of  man  as  refpeft- 
ingfelf,  and  as  refpedling  fociety;  by  which  it   will 
appear  "  that  there  are  as  real  and  the  fame  kind  of 
*'  indications  in  human  nature,  that  we  are  made  for 
**  fociety  and  to  do  good  to  our  fellow-creatures ; 
*'  as  that  we  arc  intended  to  take  care  of  our  own 
"  life  and  health  and  private  good ;  and  that  the 
"  fame  objeftions  lie  againft  the  one,  as  againft  the 
"  other,"  (j)'    For  though  crimes  are  often  commit- 
ted againft  fociety  ;    fo  are  they  often  committed 
againft  ourfelves,  by  intemperance  and  other  excef- 
fes  ;  and  as  there  is  really  no  fuch  thing  as  abfolute 
felf  hatred ;    fo  there  never  was  an  inilance  of  ill 
will,  for  tts  own  fake,  againft  mankind.     Moreover, 
our  paflions  and  afiedlions,  confidered  merely  as^r/- 
vate  by  ourfelves  ;  are  in  facl,  public  paffions  and  af- 
fedlions  alfo.    Thus,  the  defire  of  efteem  from  others; 
the  love  of  fociety  ;    {confidered  as  dijlindi  jr:m  the 
good  of  it ;)  and  indignation  againft  fucceefsful  Vice ; 
thefe  ziQ public  paflions  ;  relate  to  others  ;  and   lead 
us  to  regulate  our  behaviour  fo  as  to  be  of  fervice   10 
our  kind.     And  thus  the  general  difpolition  of  our 
inward  frame,  is  calculated  to  do  good  to  our  fel- 
lows, as  well  as  to  ourfelves  ;  and  any  thing  contra- 
ry to  this  in  either  cafe,  is  not  to  be  conftdered  as  le- 

(r)  Butler's  Second  Serm.  on  Hum.  Nat.  Serms.  p.  26,  27, 
28.  Barbeyr,  Fref.  to  Puffend.  p.  4.  II  ne  faut  prefque  pas 
iortir  de  foL  meme,  ni  confulter,  d'autre  maitre,  que  ion  propre 
Coeur.  Burlemaqui  goes  fo  far  as  to  deduce  Virtue  and  Juftice 
from  mere  Sentiment  and  Tafte,  which,  fays  he,  foreftal  reafon. 
Dlfcu  a  done  jug^  apropos  d'employer  auffi  cette  voyc  a  lea^ard  de 
la  conduite  morale  de  I'homme  ;  et  cela  en  imprimant  en  nous,  ua 
Jentiment,  un  gout  de  Vertu  &  de  Juftice,  qui  previent  en  quelque 
lorte  le  raifonnement.— -Du  Droit  Nat.  2,  3,  5, 
(i)  Sutler's  f  irft  Serm.  oft  Hum.  Nat.  p,  5,  9. 
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gitimate,  but  as  the  effedl  of  mere  ungovemed  palii~ 

OD.  (/) 

That  this  fort  of  ungoverned  pafTion,  (though  ap-. 
parently  natural,)  is  in  reality  contrary  to  nature,  is 
difcoverable  firft,  from  an  attention  to  the  various 
meanings  of  the  word  Nature  ;    and  afterwards  by 
fixing  the  true  one,  which  forms  the  fubjed  of  the 
fpeculation.     For  it  does  not  mean  m.erely,  any  prin- 
ciple in  man,  without  regard  either  to  the  kind  or 
degree  of  it ;  (fucli  as  the  paflion  of  anger  or  the  af- 
feftion  of  a  Father  for  his  children,  which  may  both 
be  called  natural :)  neither  does  it  mean  merely  thofe 
paffions  which  ^rtjlrongejl  in  a  man,  (in  other  w^ords 
his  ruling  pafTionj)  which  is  often  and  juilly  enough 
put  for  the  iiahire  of  {ovi\t particular  man  ;    in  which 
light  nature  may  be  vitious,  as  well  as  virtuous,  (u). 
But  it  means,  that  reafonohk^  rejle8ing,  nature,  which 
teaches  men  to  do  that  which  Self  demands  of  them, 
*'  after  a  view  of  all  its  confequences  ;"  by  which  it 
will  never  fuffer  them  to  prefer  a  mere  momentary 
gTatification,  at  the  expence  of   future  deftiuctionj 
but  fomething  that  fhall  be  gratification  on  the  long 
run,  all  general  confequences  conlidered  as  much  as 
they  can  be,  which  therefore  ought  to  embrace  the 
interefts  and  the  right  of  others. 

This  is  the  nature  which  is  meant  by  the  fpeculati- 
on ;  and  in  this  point  of  view,  what  in  common 
fpeech  may  be  allowed  (though  inaccurately)  to  be 
natural ;  may  io  the  end  turn  out  to  be  quite  the  re- 
verfe.  Thus,  though  a  brute  rufhing  into  a  fnare 
for  the  fake  of  a  bait,  may  be  faid  fairly  enough  to 
purfue  his  nature  ;  fmce  it  was  natural  for  him  to  wifh 
for  the  bait,  and  it  was  not  in  his  nature  to  forefee 
t'^e  confequences  ; — Yet  it  is  not  fo  with  man  ;  who 
:..eii!g  endowed  with  leafon,  and  governed  magifte- 

(/)  Grot.  D.  J.  B.  P.  Proleaom.  6,  7,  8,  9. 
i^u)  Butler'?. Serai,  p.  33,  i^j.. 

ilally 
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Hally  by  the  principle  of  reflection  or  Conscience, 
*'  which  without  being  confulted,  approves  or  dif- 
"  approves  of  a  thing,  and  renders  man  a  law  unto 
*'  himfelf,"  (.y)  is  bound  to  give  up  prefent  graiifica- 
tjon  in  order  to  avoid  certain  ruin ;  and  fliould  he 
chance  not  to  do  this,  fuch  an  action  is  neverthelefs 
evidently  difpropojtionate  to  fuch  a  leafonable  na- 
ture, and  therefore  in  the  ftrie-teft  fenfe,  is  unnatu- 
rah 

But  as  the  natural  paffion  to   gratify  felf-love  upon 
the  long  run;  (that  is,  the  duty  to  avoid  prefent 
pleafare,    for  future  prefervation,^  would  incline  a 
man  to  do  this,    however  ftrong  his  natural  paffion 
for  pleafure  might  be  on  the  other  fide,  and  even  al- 
though it  abforbed  all  others;  it  is  evident  that  there 
is  a  difference  between  a  real  and   reasonable 
felf-love,  and  that  which  is  only  deceitful  ;    that  is, 
mere  pajfwn  which  looks  not  to  confequences.     This 
difierence,  not  depending  upon  ftrength,  or  degree, 
muftbe  a  difference  in  kind'^  and  as,    if  fuch  paffion 
as  has  been  dcfcribed,    prevail  over  felf-love,    it  is 
unnatural ;  [difproportionate,)    while  if  real  felf-love 
prevail  over  paffion,  it  is  natural ;  it  is  manifeft  that 
the  (TRUE  and  reasonable  felf-love,  is  2ifuperior 
principle  in  nature  to  mere  blind  paffiion.     Hence 
therefore,  though  it  may  be  borne  down  by  it,  it  is  not 
the  lefs  fuperior  in  its  nature  on  that  account ;   and 
the  power  of  paffion  mult  be  confidered  as  nfurpation 
only,  in  the  fame  manner  as  in  civil  fociety  it  fome- 
times  happens,    that  a  rebel  who  is  more  powerful, 
ufurps  the  Government  of  a  lawful  Sovereign  ;  who 
however  is  not  the  lefs  a  lawful  Sovereign  on  that 
account;  neither  is ^ow^^r  confidered  as  authority,  {y) 
As  therefore  the  idea  of  a  civil  conftitution  im- 
plies united  flrength,   and  various   fubordinations. 


{x)  Butler,  Serm.  p.  36,  37. 
C>')  Butler.  Serm.  p.  39,  ^o,  4I0 
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under  one  head ;  namely,  that  of  the  Sovereign  ^ 
and  if  you  leave  out  the  fuboidhiation,  though  all 
the  members  remain,  3'et  the  idea  of  civil  govern- 
ment is  deftroyed;  foreafon,  appetite,  and  paffion, 
confidered  without  connection  or  arrangement,  do 
not  give  the  idea  of  human  nature;  but.- that  nature 
coniifls  in  a  certain  arrangement^  or  relation  which 
all  thefe  parts  bear  to  one  another  pljnder  which  the 
pafllous  or  appetites,  are  to  be  confidered  ^.sful^rd:- 
mie  to  reafon  and  confcience.  And  as  a  civil  govern- 
ment may  he  dellroyed  by  a  rebellion,  the  fuccefs  of 
which  does  not  render  it  legal ;  fo  alio  may  the  con* 
ilitution  of  nature  ;  in  both  cafes,  the  nature  of  what 
ought  to  be,  remaining  the  fame,  notwithllindicg 
'R'hat  is. 

Hence,  exclufive  of  revelation,  Man  is  not  a  Crea- 
ture left  by  his  maker  to\  act  at  random,  and  live  at 
large  up  to  the  extent  of  his  natural  power,  as  pafii^ 
on,  or  humour  ihall  direct;  but  fiom  his  m.ake,  con- 
fliiution,  or  nature,  he  is  in  the  flricteil,  and  moll 
proper  fenfe,  a  law  untohimfelf:  he  has  the  rule  of 
light  within,  all  that  is  wanting  is,  that  he  honeflly 
attend  to  it.  {z\  And  therefore  enquiries  after  any 
genera/  rule  by  which  our  actions  may  be  deijominat- 
ed  good  or  evil,  though  in  many  refpects  they  may 
be  oi  fervice,  are  of  little  with  refpect  to  this  ;  fmce 
any  plain  honeft  man  before  he  engages  in  any  courfe 
tof  action;  if  he  only  aO-i  himfelf  whether  what  he 
5s  about  to  do  is  right  or  wrong,  good  or  evil,  "  will 
"  be  able  i  >aafwerthe  queftion  agreeably  to  virtue 
"  and  truths  in  almoft  any  circumllance."  {a) 

(a)  Butler's  Serm.  45,  46.  et  Infr. 

{a)  Butler's  Serm.  49.  iJarbeyr.  Pref.  to  PufFend.  2.     The  laft 

contents  himfelf  with  fayii  ^,  that  the  fcienc^  of  morals  may  be 
tz':\\\\r&Ajiifqu  au7i  certi}in  d<gre;  though  he  ands  jjar /O-Vi- ceux 
qui  vculent  faire  ufage  de  leur  Ralfon,  dcrns  ^Ucl^ue  ctat  qu'ihfs 
trowiisnt. 

Thus 
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Thus  it  is  that  the  law  of  nature  rcfolves  iifelf  at 
lafl  into  the  law  of  leafon  ;  and  hence  it  is  called 
*'  the  di<ftate  of  right  reafon,  pointing  out  that  a 
"  thing  is  morally  right,  or  morally  wrong,  accord- 
*'  ing  as  it  agrees  or  difagrees  with  a  reafonahlefociat 
**  nature."  ;^j  Hence  alfo,  (if  we  muft  have  a 
rule)  there  is  a  certain  order,  or  fitnefs  of  things,  to 
the  fupport  of  Which  all  adions,  to  be  right,  mull 
ultimately  tend,  (c)  which  is  called  the  Syftem  of 
the  law  of  nature  ;  and  which  like  all  other  SyftemSj 
is  a  whole,  made  up  of  component  parts,  the  feve* 
ral  relations  of  which  to  one  another,  produce  the 
idea  of  what  the  fyftem  itfelf  is.  In  man  this  whole, 
or  Syftem,  has  for  its  parts,  the  appetites,  paflions, 
and  atiedions,  and  the  principle  of  refledion  or 
Conscience,  which  compof6  his  inward  frame; 
the  relations  of  which  to  one  another  confidered, 
produce  the  idea  of  what  his  inward  frame  or  confti- 
tution  is,  from  which  it  appears  plainly,  that  it 
is  adapted  to  Virtue,  (i) 

Laftiy,  as  this  muft  be  an  universal  and  immu- 
table law,  orceafe^  from  the  terms,  to  be  the  law 
of  nature ;  every  man  whoever  lived,  "  whatever 
*'^  may  be  his  ideas  concerning  the  formation  of 
'*  things :  even  Ihould  he  have  the  misfortune  to  be 
"  an  Atheift,  is  bound  to  obey  it."  (e) 

Such  is  the  argument  of  a  great  and  refpe£lable  bo- 
dy of  writers,  who  would  prove  a  priori,  from  their 
ideas  of  the  reafonable  focial  nature  of  man,  that  the 
law  of  that  nature  obliges  him  to  the  practice  of  vir- 
tue 

(I)  Ju3  Naturale  eft  dif^atum  re(fiae  ratioiiis,  indlcans  adui 
alicui,  ex  ejus  convenientla,  aut  difconvenientia,  cum  ipfa  natura 
rationaliac  fociali,  inefle  nioralem  turpitudinem,  aut  necellila- 
tem  moralem,   &e.     Gxot.  D.  J.  B.  P.  I.  I.  lo.  I. 

fc)  See  the  Relig.  of  Nat.  delineat.  p.  128.  6th  Edit. 

(./)  Butler's  Pref.  to  Serm.  p.  10,   11. 

{/)  Elles  (les  loix  naturelles)  font  certaints,  ehltgatoires,  el 
facr^cs  pour  tout  homme  raifonnablc ;    abjira^ion  faiU  de  toute 

autre 
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tue  and  morality,  "  accordiog  to  the  ideas  which 
"  are  commonly  entertained  of  them;"  lince  in  of- 
der  that  there  may  be  no  miflake,  as  to  the  particular 
duties  Vv^hich  they  enjoin  under  thofe  general  terms, 
they  go  on  to  lay  before  us,  the  whole  fcheme  of  of- 
fices which  men  who  have  been  in  the  habit  of  culti- 
vating their  reafon  to  the  utmoft  pitch  of  refinement, 
v/ho  have  had  all  the  advantages  of  civilization,  and 
even  of  revelation,  have  agreed,  after  long  and  la- 
borious refearch,  to  call  moral. 

Thus,  v/e  are  not  only  obliged  in  general  terms, 
by  the  natural  law,  to  do  good,  and  avoid  evil ;  njt 
do  as  we  would  be  done  by ;  to  cultivate  juftice, 
and  to  wordiip  the  Deity;  but,  coming  to  particu- 
lars, we  are  to  conlider  as  crimes  againft  nature. 
Adultery,  Theft,  Fornication,  XJfury,  Falfehood, 
and  every  thing  that  is  forbidden  by  the  Decalogue  : 
(f)  ^^  ^^^  bound  to  avoid  intemperance  ;  to  repair 

any 

attfye  corJtJeration  que  celh  defa  natufe  ;  ei  quand  ineinc  en  le  fup- 
poferoit  dans  l'ig?wrance  totak  d'un  Dieu.^ll  n'eft  done  point 
d'homme,  qu'elles  que  foient  fees  idees,  fur  I'origine  des  chofes, 
eui  il  meme  le  malheur  d'etre  Athee,  qui  ne  doivent  fe  foumettre 
aux  loix  de  la  nature,  &c. — (Vattei  Frselim.  S.  7.  in  the  notes.) 

This  is  in  the  fame  fpirit  with  Grotius  (Prolcgom.  li.) 
"  Et  haec  quidem  quse  jam  diximus,  locum  aliquem  haberent, 
••  etianift  daremus,  quod  fine  fummo  fcelere  dari  nequit,  iSlullum 
*'  ejja  Dcum,  aut  non  curari  ab  eo  negotia  humana,"  &c. 

{^f)  Vide  SuAREz  De  leg,  ac  deo  Legiflat.  L.   2.  C.  7.  5. 

Nam  ea  quae  naturali  ratione  cognofcuntur,  in  triplici  genere 
diflingui  polTunt.— Quaedam  funt  prima  principia  generali  mo- 
Tum,  ut  funt  ilia,  Honeftum  eil  faciendum,  pravum  vitandum  : 
Quod  tibi  fieri  non  vis,  alteri  ne  feceris  ;  de  his  nullum  eft  dubi- 
um,  pertinere  ad  legem  naturalem. — Alia  funt  principia,  magis 
determinata  et  particularia  :  tamen  eiiam  per  fe  nota  ex  terminis, 
lit  Tuflitia  eft  fervanda;  Deus  eft  colendus  ;  temperate  vivendum 
eft  \  et  fimilia,  de  quibus  etiam  nulla  eft  dubitatio,  et  a  fortiori 
patebit  ex  dicendis.  In  tenio  ordine  ponimus  concluliojics  quae 
per  evidentem  illationem  ex  principiis  naturalibus  inierentur,  et 
non  nifi  per  difcurfum  cognofci  poffunt,  inter  quas,  quaedam  fa- 
cilius  et  a  pluribus  cognofcuntur,  ut  Adulterium,  Furtum,  et  fi- 
railia,  prava  efTe.     Alia  majori  indigent  difcurfu,  et  non   facile 

omnibus 
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any  mifchief  we  may  have  caufed  to  others ;  to  be 
always  ready  to  render  any  innocent  fervice  that  ano- 
ther may  fland  in  need  of ;  to  keep  our  words  in  io- 
lably;  to  avoid  treachery  ;  to  honour  oui  i'arents; 
and  obey  our  Sovereign,  ''  fo  long  as  he  does  no- 
"  thing  contrary  to  the  invariable  maxims  of  natural 
"  right,  or  to  the  divine  law  as  revealed  to  men.  (g) 
All  thi?^  and  much  more,  though  they  involve  a 
number  of  points,  many  of  which,  as  we  fhall  pre- 
fently  ihew,  are  neglected  by  fome  ISlations  upon 
principle ;  and  others  depend  on  things,  which  are 
abfolutely  ^(9////X'-^  j  all  this,  it  is  contended,  is  en- 
joined by  nature,  v/ith  the  force  of  law,  "  becaufe 
"  it  is  written  on  the  heart  of  man. 

On  the  other  lide  of  the  queftion,  there  have  been 
many  theories  put  forth,  fome  of  them  eccentric  to 
a  degree  of  abfurdity,  others  approaching  nearer  to 
a  reafonable  fhape,  but  all  of  them  adverfe  to  this 
idea  of  moral  obligation,  confined  to  one  particular 
fyftem,  "  drawn  from  the  mere  nature  of  things. 

Without  going  into  the  detail  of  thefe  fyltems, 
and  premising  in  the  ftrongeft  terms  our  juft  horror, 
at  thofe  of  them  which  fay,  that  there  is  no  obligati- 
on at  all;  or  that  it  is  the  nature  of  man  to  be  -vcioks; 
or  that  at  leafl  he  has  no  law  to  follow  but  his  own 
appetite  ;  premifmg  this,  I  fay,  I  fhall  endeavour  to 
examine  the  force  of  the  foregoing  argument,  as  far 
as  it  has  been  fuppofed  to  be  conclufive  as  to  the 
point  of  our  difcuflion  ;  which,  it  muft  be  remem- 
bered, is  limply  whether,  "  without  the  aid  of  a  vili- 
"  blc  divine  interpofition,"  mere  nature  alone,  can 

omnibus  notae,  ut  fornlcationeni  effe  intrlnfice  malam  ;  Ufuram 
effe  injuftam  \    Almdacium   nunquam    pofTe  honeltari,  et    limllia. 

Again.  Nam  praecepta  Decalogi  funt  c!e  jurs  Natura,  ut  eft 
indubitatura  apud  omnes,  ec  tamen  non  omnia  continent  principia 
per  le  nota,  led  ubique  indigent  difcurfu,  ut  etiam  eft  claruin. 
Id.  Sec.  6.  ^^ 

{g)  Barbeyr.  Pref.  to  Puffend.  P.  13. 
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point  out  the  obligation  upon  all  the  world,  inva- 
riably to  qbferve  the  same  moral  duties. 

Novr  it  appears  to  me  that  the  whole  of  the  argu- 
ment on  which  the  affirmative  of  this  opinion  is 
founded,  is  liable  to  one  great  and  invincible  objec- 
tion ;  namely,  that  it  does  not  fiffficieni/y  eftablifh  the. 
point,  that  the  mere  Jccial  nature  of  man  carries 
along  with  it  uniformly,  univerfally,  and  of  ne- 
ceiiity,  all  that  train  of  facial  duties,  purfued 
through  all  their  ramifications,  which  compofe  the 
moral  fyflem  of  particular  clalfes  of  nations,  and 
which  have  been  attributed  to  all  the  world,  with 
what  juftice,  ought  to  have  been  more  fully  made 
out  by  fadis. 

That  man  is  a  fecial  or  gregarious  animal,  no  one 
will  deny.  That  he  cannot  be  this,  and  at  the 
fame  time  feek  as  the  end  of  his  being,  the  deilru6iion 
of  thofe  with  whom  he  aifociates,  is  equafiy  clear. 
But  it  does  not  follow,  (at  leaft  not  without  fome 
farther  enquiry,*)  that  becaufe  he  is  focial,  he  is 
bound  to  purfue  one,  definite,  and  certain  fet  of  ?LS\oviSy 
vEs  the  fyflems  of  natural  morality  w^ould  always 
have  us  fuppofe. 

It  is  of  extreme  confequence  to  fettle  this  in  the 
beginning,  becaufe  the  whole  will  depend  upon  it. 
If  he  really  is  thus  bound  ;  that  is,  if  all  man- 
kind have  always  thought  it  writ  dowm  in  their 
duty,  to  purfue  the  common  Good  m  one, particular 
manner ;  then,  every  thing  that  has  been  faid  con- 
cerning the  neceffity  of  fupporting  the  order  and 
fitneis  of  things  to  produce  a  general  fecial  hap- 
pinefs,  will  hold  good. 

But  if  he  is  not  thus  bound  ;  if  it  fhould  appear 
from  FACT  that  the  opinions  of  men  concerning 
the  manner  of  arriving  at  good,  are  fo  various, 
that  although  we  may  fay  which  is  the  right  one 
for  ourfelves,  we  cannot  determine  for  others ; 
then,    what  has  been  faid  concerning    the  didlate 

I  of 
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of  right  reafon,  pointing  out  that  a  thing  is  moral- 
ly right  or  morally  wrong,  from  its  agreement  or 
difagreement  with  a  realbiiable  focial  nature,  can 
be  applied  only  to  thofe  who  concur  in  their 
fentiments  concerning  good,  and  cannot  be  made 
binding  a  priori^  upon  thofe  who  have  fentiments 
of  an  oppolite  nature.  We  wifh  it,  however,  to  be 
LinderRood  that  in  reafoning  concerning  moral  agents, 
v/e  do  not  mean  to  take  into  the  account,  any 
of  thofe  who  confejfedlv  give  loofe  to  their  paffions 
at  the  expence  of  realbn  ;  but  only  thofe  who  pur- 
fue  the  courfe  of  life,  and  the  habits  and  maxims 
prefcribed  to  them  by  their  education,  and  their 
laws  ;  of  courfe,  as  far  as  'we  are  ahk  to  collect  itj  v^rho 
purfue  their  reafon  and  judgment. 

Now,  if  it  Qiould  turn  oun  that  all  fach  as  thefe, 
do  not  uniformly  and  invariably  a<5l  according  to 
the  fame  codes  of  duty  ;  if  many  of  them,  ,  finding 
themfelves  independent  of  ail  external  motiv^es  of 
religion,  or  poiitive  conventions,  and  able,  from 
mere  ftrength,  to  ftiift  for  themfelves,)  appear  to 
be  indifferent  about  the  fitnefs  of  things  in  the 
I'enfe  which  is  put  upon  it;  or  what  is  Hill  more 
confequence,  appear  to  have  a  fitnefs  of  things,  as 
it  were,  peculiar  to  themfelves,  in  fome  cafes  per- 
haps, the  very  oppoftte  of  the  other  ;  if  this  fhould 
be  the  cafe,  I  do  not  fee  how  it  can  be  faid  that 
the  nature  of  man  obliges  the  whole  world  to  a6t 
uniformly  and  immutably  in  one,  particular  and  de- 
finite manner. 

This  enquiry  into  fads  ;  in  other  words  into  the 
hiftory  of  Man,  in  order  to  come  at  his  nature  in 
thefe  points,  may  appear  unneceifary  to  thofe  who 
take  their  ideas  of  univerfal  morality,  folely  from 
their  own.  And  indeed  I  have  fometimes  heard 
it  alferted,  that  as  the  laws  by  yi^hich  jeafon  works 
are  immutably  the  fame  ;  whatever  is  made  out  by 
D  2  reafon 
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reafon   to  be  the  law  of  nature,  muft  be  fo  to  every 
vnc,   without  any  enquhy  at  aU.  ' 

If  we  take  the  matter  up  a  little  higher,  we  fhall 
however  fmd  that  this  is  erroneous — For  although 
when  our  nature  is  once  afcertained,  reafon  may 
decide  whether  particular  adlions  are  enjoined  by 
the  law  of  nature  or  not ;  yet  it  is  not  reafon  alone, 
but  reafon  and  fli6l  together,  which  muft  determine 
what  our  nature  is,  or  what  it  is  not. 

Of  realoii  1  have  no  other  idea,  than  that  it  is  the 
faculty  ©f  the  m.ind  which  teaches  us  to  draw  con- 
cluiions  from  certain  premifes.  What  the  premifes 
are  thenilelves,  unlefs  they  again  are  to  be  deduced 
by  reafon  from  others,  it  never  will  teach. 

Thus,  although  the  heart  and  the  feelings  once 
thoroughly  known, ^  reafon  may  point  out  the  folly, 
or,  in  the  language  of  the  argument,  the  dijfropor- 
lion  to  nature,  which  is  dlfcoverable  in  the  indul- 
gence of  blind  paflion  at  the  ejipence  oi  ultimate 
prefervation  ;  and  may  that  way,  as  has  been  ably 
fbewn,  decide  upon  what  is  nature  and  what  is 
ufurpation  :  Although  it  may  point  out  the  utHiiy  of 
gratitude,  af[c6iion,  and  general  benevolence  ;  yet 
it  cannot  plant  thofe  feelings  in  our  bofoms.  A  man 
cannot  force  himfeif  by  reafon,  to  be  grateful,  af- 
feflionate,  or  benevolent,  if  he  happens  to  have 
the  misfortune  to  be  born  without  thofe  feelings. 
Reafon  at  leaft  is  fo  far  from  implanting  them, 
that  the  Stoic?,  who  place  all  happinefs  in  wif- 
dom,  which  is  the  perfection  of  reafon,  feemed  to 
hav6  for  their  obje«ft  the  abfolute  eradication  of  paf- 
flon  and  afiecflion. 

Reafon,  therefore,  as  vras  obferved,  although  it 
will  point  out  to  us  what  ought  to  be  our  condu6l, 
{our  nature  beinj  f<-^i^'h'  unchrjtood.,  will  not  of  itfelf 
tell  us  what  that  nature  is;  and  our  knowledge 
in  this  refpcdl  mud    be    derived  Iblely  from    the 

fenfes. 
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fenfes,    from    obfervation,  experience,  and  matter 

of  faa. 

When  thefe  have  been  confulred,  we  come  at 
what  we  mull  always  polTefs  ourleives  of,  before 
rcafon  can  begin  to  work ;  namely,  the  PAi,Mi6:iis, 
the  combination  of  which  produces  the  concluiions 
drawn  by  reafon  ;  and  if  there  fhould  happen  to  be  a 
difi'erence  about  thc^cpremifes,  the  conclufions,  even 
of  reafon,  cannot  be  immutably  the  fame,  M' hen  hov»'- 
ever,  they  have  been  afceitained  ;  then,  rnd  not  till 
then  may  reafon  flep  in  and  pronounce  upon  the  con- 
formity of  any  adion  to  a  general  rule  thus  obtained. 

And  this  is  the  fole  meaning  of  our  adding  the  epi- 
thet reafonahle  to  nature  ;  and  of  coupling,  as  we 
conllantly  do,  the  terms  laws  of  reajon,  and  laws 
of  nature^  in  the  fame  phrafe.  -^ 

This  then  being  fettled,  we  are  fent  to  the  Hiftory 
of  the  adions  of  man,  to  enquire  what  his  nature 
is  ;  and  if  we  fhould  difcover  that  the  tendency  to 
purfue,  one^  dfnite  fet  of  anions,  is  not  univeihl ;  or 
that  the  ideas  of  Good  are  not  uniform;  that  is, 
if  there  fhould  be  llrong,  marked,  and  ample  ex- 
ceptions to  thefe  points  ;  the  argument  concerning  a 
particular  fyflem  of  morality  for  all  mankind,  en. 
joined  by  the  Law  of  Nature,  as  far  as  it  is  drawn 
from  the  umverfaliiy  of  its  recepiion,  muii  be  given 

That  a  law  of'  nature,  to  be  binding,  mull  fte 
fhewn  by  the  facl  to  be  received  by  all  man- 
kind, may  I  think  be  made  out,  (ihould  ai?y 
doubt  be  entertained  upon  it)  from  the  following 
coniiderations. 

Whoever  has  obferved  the  various  fenfes  in  v/l^ich 
the  word  nature  is  ufed  ;  whether  applied  to  the 
whole  univerfe,  or  only  to  the  world  called  earth  ; 
to  the  properties  of  all  created  fubftance,  o?-^  only 
to  particular  diliincl  fpecies  of  it,  as  living  or  in-" 
'.nimate,  being;  or  fubdivided  again  into  parti- 
i  (,uiar 
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ciilar  parts  of  thefe,  as  vegetables,  or  flones ;  brmilli, 
or  reafonable  animals;  will  neverthelefs  difcover 
that  it  conftantly  means  a  whole^  either  abfolutely, 
or  relatively;  that  is,  if  a  Genus,  the  wJiok  of  that 
Genus  ;  if  only  a  ^peaes,  the  whole  of  that  Species. 

Thus,  the  term  JSl  ature,  when  put  by  itfelf,  means 
invariably  the  whole  order  of  things  ;  the  to  -^xv 
of  the  ancient  philolbphers.  {h)  When  we  talk  of 
the  nature  of  matter,  we  mean  all  matter  ;  when 
we  talk  of  the  riature  of  animals,  we  mean  all  ani- 
mals ;  when  of  the  nature  ol  human  kind,  we  mean 
all  human  kind  ;  and  hence  human  nature  is  put  for 
ALL  men. 

EveQ  if  we  talk  of  the  nature  of  particular  divifi- 
ons  of  men  ;  fuch  as  the  Africans,  the  Tartars,  or 
the  Italians  ;  we  fhould  m,ean  the  nature  of  all  the 
Africans,  all  the  Tartars,  all  the  Italians  ;  fo  that  if 
"we  were  to  fay,  that  it  was  the  nature  of  the  Africans 
to  be  black  ;  and  many  of  them  were  to  be  white  ; 
or  of  the  Tartars  to  have  no  towns  but  to  love  a 
•wandering  life  ;  and  many  of  them  found  eiiablifhed 
in  cities  ;  we  fhould,  I  believe,  be  judged  by  all 
men,  even  the  moil  circumfcribed  in  their  intellec- 
tual powers,  to  have  given  a  very  erroneous  account 
of  their  nature^ 

Nature  therefore,  in  this  acceptation  of  it,  is 
what  the  Logicians  call  the  essence  of  a  thing  ;  it 
is  that,  without  which  the  thing  defcribed,  would 
not  be  what  it  is  defcribed,  of  courfe,  it  muft  con> 
prehend,  and  fpread  itfelf  through  every  part  of  the 
thing.  Thus,  (to  purfue  our  illuftration)  if  an  Indi- 
an v.'ho  had  never  been  out  of  the  torrid  Zone,  (and 

('t)     Airs,  vernal  airs, 

Breathing  the  Imell  of  field  and  grove,  attune 
The  trembiino;  leaves,  while  Universal  Pan, 
Knit  with  the  Graces  and  the  Hours  in  dance, 
Led  on  the  eternal  Spring. — Par.  Lofi^  IV.  265. 

who 
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who  therefore  believed,  that  it  was  a  law  of  nature 
for  rivers  to  be  perpetually  in  a  fluid  ftate  ;)  were  to 
vifit  a  higher  latitude,  and  to  fee  the  rivers  gradually 
congealing  by  froft  ;  he  would  be  obliged  on  his  re- 
return  home  to  tell  his  brother  Indians,  that  they  had 
been  wrong  in  their  ideas  concerning  the  law  of  na- 
ture with  refped  to  rivers. 

Now  to  apply  this  (if  the  reader  has  not  done  it 
already)  to  the  laws  of  nature  as  they  concern  hu- 
man kind;  it  will  follow,  that  if  thefe  particular 
moral  duties,  fuch  as  they  have  been  detailed  above, 
are  not  received  as  moral  duties,  all  over,  or  nearly 
all  over  the  world  ;  no  obligation  can  be  made  out 
from  the  heart,  or  the  impulfes  of  the  nature  of  man> 
by  which,  independent  of  external  motives,  (z)  we 
are  all  of  us  bound  to  obferve  them  ;  and  as  the  In- 
dian traveller  was  forced  in  vifiting  higher  latitudes^ 
to  give  up  the  idea  of  the  ]a.w  of  nature  concerning 
the  invariability  of  the  ftate  of  rivers ;  fo  mull  a 
moral  philofopher  who  argues  for  the  obligation  im- 
p>ofed  by  his  fyftem,  from  the  univerfality  of  the 
feelings  and  difpofitions  on  which  the  duties  he  en- 
joys are  founded  ;  b«  forced  to  give  up  this  obligati- 
on, fhould  the  fadl  of  the  univerfality,  be  f:iirly 
Ihaken. 

In  this  refpeifl  therefore  the  rules  of  philofcphi- 
ling  with  regard  to  morals,  may  be  compared  to  the 
rules  of  philofophiiing  in  phyfics ;  by  which  it  i^s  laid 
down,  that  "the  way  of  Analysis,  ought  ever 
to  precede  the  method  of  Composition  ;  which 
analyfis,  confifts  in  making  experiments  and  obler- 
vations,  and  in  drawing  general  conclufions  from 
them  by  indu61ion  ;  and  although  the  arguing  from 
experiments  and  obfervations  by  indudlion,  be  no 
demonftration  of  general  concluiions ;  yet  it  is  th^ 

(:J  Namely,  cf  Religion,  or  the  Civil  Pov.gr. 

bell 
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beft  way  of  arguing,  which  the  iiahire  of  things  ad- 
mits of ;  and  may  be  looked  upon  as  fo  much  the 
ftronger,  by  how  much  the  indudion  is  more  gene- 
rah  And  if  no  exception  occur  from  phcenomenon, 
the  conclufion  may  be  pronounced  generally.  But 
if  at  any  time  afterwards,  any  exceptions  fliall  occur 
from  experiments;  it  may  then  be  pronounced 
with  fuch  exceptions."  (k) 

Now  I  own,  I  do  not  fee  w^hy  this  reafoning  of 
the  greateft  of  all  exjoerimental  Philofophers,  fhould 
not  hold  good  with  refpeft  to  morals.  And  fhould 
it  do  fo,  it  will  follow,  that  if  upon  an  analyhs 
of  their  modes  of  thinking,  to  be  found  in  the  hif- 
tory  of  mankind,  there  are  any  particular  fets  of 
a6lions  which  obtain  i/mverjh/iy  and  uniformly 
amongft  them  as  duties;  thofe  duties  may  be  fairl)^ 
faid  to  proceed  from  the  Natural  Law.  But  if 
thofe  fets  of  adions  are  found  to  be  rejedled  by  vaft 
numbers  of  men  ;  and  not  only  this,  but  that  their 
oppoiites  are  fubflituted  to  liold  their  places  equally 
as  duties  ;  why  then,  the  conclufion  is  to  be  pro- 
nounced  not ge'/icra/Iy,  but  with  fuch  cxcepiions. 

We  might  net  helitate  even  to  affirm,  that  as  what 
have  been  fomeiimes  fuppofed  to  be  the  laws  of  na- 
ture as  relative  to  phylics,  have  been  abfolutely 
overturned  by  a  long,  uniform,  and  adverfe  let  of 
experiments  ;  fo,  were  the  fact  to  happen  that  men 
\vere  found  univerfally  to  purine  a  condudl  the  very 
oppofite  to  that  u'hich  in  genera^  they  think  them- 
felvcs  obliged  to  adopt,  the  fuppofed  natural  law  of 
lujinklnd  might  alfo  be  laid  to  be  overturned  ;  fo 
much  does  the  difcovery  of  what  this  natural  law  is, 
(lepcnd  upon  experiment,  that  is  upon  what  adually 
U  i\\(t  general  coYidi\x£t  of  men.  Always  however 
provided,  that  fuch  an  oppofite  conduct  is  adopt- 
ed in  comoliance  w-ith  the  deliberate  judgment  of  thofe 

(k'\  Vide  Sir  lup.c  Ne-^'ton's  Method  of  rhllofopKlfing.  Op- 
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X^ho  puifue  it  and  is  not  a  mere  violation  in  pradice, 
of  what  is  received  and  fettled  in  theory. 

As  therefore  before  the  introdu6Uon  of  experi- 
mental Philoibphy,  abundance  of  Hypothefes  were 
often  ftarting  forth,  which  v/hatever  ingenuity  they 
might  evince  before  the  facts  wereenquiied  into, 
were  inftantly  put  down  and  confuted  by  adverfe  ex- 
periments ;  lb  it  is  very  poffible  in  morals,  when 
men  argue  a  priori/ and  alTume  things  as  fadi,  which 
may  not  be  fo,  or  not  fo  in  fufficient  univerfality,  for 
the  whole  fabric  which  they  build,  whatever  may 
be  its  fceauty  or  magniiicence,  to  fall  with  its  founda- 
tion. 

Hence  then  it  is  we  imagine,  that  the  whole  of 
this  interefting  iubie<5t  refolves  itfelf  at  laft  into  the 
HISTORY  OF  MAN  ;  to  that,  and  that  only  can  we 
refer,  it  is  the  fole  point  to  which  the  forces  of  the 
two  contending  opinions  can  be  fatisfadlorily  direc- 
ted ;  it  is  the  only  iilue,  that  can  be  fairly  joined,  fo 
as  to  produce  a  lafting  conclufion.  For  in  vain  do 
we  purfue  the  matter  through  all  the  fubtleties  of 
iritelledl ;  in  vain  are  the  profoundeit  metaphyfics 
made  ufe  of  to  prove  any  one  thing  concerning  the 
nature  of  man,  a  priori.  Of  that  nature  I  can  ob- 
tain no  knowledge,  except  through  the  lame  chan- 
nels by  which  I  become  acquainted  with  the  natuie 
of  any  other  animal ;  nor  can  I  tell  what  it  is  that 
nature  demands  of  man  to  do,  except  by  enquiring 
what  he  has  actually  done. 

Now,  if  in  making  this  enquiry,  w^e  were  to  find, 
that  mankind  were  like  a  multitude  that  let  forth  to 
attain  the  fumniit  of  a  difficult  mountain  ;  and  many 
paths  prefenting  them fe Ives,  that  they  all  of  them, 
or  nearly  all,  took  the  fame  path ;  we  might  then 
with  tolerable  juflnefs  be  led  to  believe,  that  they 
were  impelled  to  it  by  lonie  defliny,  or  law.  Bat 
if,  on  the  contrary,  no  external  influence  arificg 
%Q  deter  them  from    all    but  one,    the  fadl  actu-. 
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ally  proved  to  be  that  they  often  fell  into  different 
trads ;  we  fhould  have  no  inducement  to  believe 
that  only  one  of  the  various  paths  was  the  right  one. 

And  no  advice  being  given,  no  reward  held  out,  no 
punifhment  threatened ;  in  fhort  being  under  no 
influence,  other  than  the  appearance  which  the  paths 
might  wear  to  bi^s  their  judgment ;  w^e  could  not 
leafonablv  imas^ine  that  it  was  a  crime  to  enter  into 
any  one  of  them,  more  tnan  another. 

When  however  a  track  was  once  chofen,  and  that 
upoit  a  deliberate  andfrm  belief  that  it  was  a  right  oncy 
even  though  ia  the  end  it  fhould  lead  into  mere  la- 
byrinths and  quagmires,  the  fet  of  travellers  that  pur- 
fued  it  would  be  bound  to  do  fo  until  they  difcover- 
cd  their  error  ;  and  thus,  though  there  were  as  ma- 
ny different  fets  of  travellers  as  there  were  pathe, 
each  fet  w^ould  be  under  equal  obligation,  in  their 
^wn  mifidsy  to  continue  their  courfe. 

The  hillory  of  the  mind  of  man  will  probably 
upon  examination  appear  to  conform  to  this  allegori- 
cal account  of  it.  Some  great  principles  may  no 
doubt  be  found  in  liich  univerfal  liability,  that  they 
may  very  fairly  be  faid  to  form  the  Law  of  Man's 
Nature  i  as  the  defire  of  happinefs  ;  the  purfuit  of 
good  ;  and  the  rejeclion  of  evil ;  and  fubordinate  to 
thefe^  the  wifh  to  fupport  the  interefts  of  our  country 
or  families  ;  for  without  thefe,  the  nature  of  things  in 
thefe  points,  would  indeed  be  deilroyed.  But  when  we 
come  to  the  particular  detail  of  the  manner  in  which 
we  can  beft  arrive  at  thefe  greatobjedls,  v:q  muft  give 
up  the  expe6tation  and  even  the  hope  of  univerfali- 
ty ;  for  whether  we  take  favage  or  civilized  life,  it 
will  be  found  that  the  fcience  of  morals,  which 
ever}'  one  would  have  to  be  fo  certain,  has  been, 
when  divejled  cf  the  iij%le  and  protecting  hand  of  the 
Almighty,  capable  of  almoft  as  much  diverfity  of 
opinion,  as  there  has  been  diverfity  of  feeling  and 
fentiment  in  different  claffes  of  men. 

I  mean 
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I  mean  not  (as  before  obferved)  to  draw  any  con- 
clufions  trom  the  example  of  thofe  men  who  confefs 
an  indulgence  of  paflion  at  the  expence  of  reafon ; 
but  of  thofe  only  who  think  they  are  ading  rightly; 
of  thofe  even  who  have  been  remarkable  for  the 
fubtlety  of  their  underftanding.;  many  of  them  emi- 
nent for  gravity,  and  feme  of  them  for  fuperior  vir- 
tue. 

Thus  Carneades,  reafoning  upon  the  obligati- 
ons of  morality,  aiferted  that  there  was  really  no 
fuch  thing  as  a  law  of  nature ;  no  fuch  thing  as  Jus- 
tice ;  but  that  every  thing  that  appeared  ufeful,  was 
thereby  rendered  lawful.  Grotius  could  only 
ground  the  confutation  of  this,  upon  the  difpoiiti- 
on  of  man  towards  fuch  a  Hate  of  fociety  as  is 
fuppofed  by  the  argument  we  are  canvaifmg ;  not, 
fays  he,  quaUJcunque,  Jed  trantf.iilla  ;  {I)  which  tran- 
quil Hate,  whether  it  is  imiverfally  pitched  upon  to 
be  the  happy  one,  it  is  obvious  can  only  be  de- 
termined by  an  enquiry  into  the  fa61, 

The  celebrated  Hobbs  again,  as  is  well  knovra, 
queftions  this  lall  opinion  in  the  moft  diredl  manner, 
when  he  fays  the  very  nature  of  man  leads  him  to 
war  with  his  fellows.  Epicurus  made  all  happi- 
nefs  to  conlift  in  pleafure,  either  mental  or  corpo- 
real; without  any  great  fecurity  for  the  rights  of 
others  which  might  ftand  in  the  way  of  it.  Ari- 
STiPPUs  confined  it  to  fenjual  pleafure;  and  the 
Sxorcs  banifhed  all  pleafure  whatfoever,  by  endea- 
vouring to  render  the  mind,  what  it  certainly  is  not, 
an  abfolute  blank  with  refpedl  to  the  atfedions  ;  and 
if  pain  could  not  be  fubmitted  to,  their  only  refource 
was  in  felf-murder.  {m)     The  Cynics,  from  princi- 

(0  D.  J.  B.  P.  Proloegom.  6, 

(w)  Z^ENo  fupported  his  own  precepts  upon  this  point  in  a 
manner  lomewhat  extraordinary,  \vh&n  he  hanged  himfelf  mere^ 
becaule  he  broke  his  finger. 

Stanley's  Lives,  &c.  297. 
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pie,  threw  oflf  all  appearance  of  decency,  and  per- 
formed the  moft  immodeft  and  difgufting  ofifices  of 
nature,  in  public,  upon  the  fole  idea  that  it  was  na- 
ture that  had  enjoined  them.  The  Sceptics  and 
followers  of  Arcesilaus  doubted  of  every  thing  ; 
refuiing  to  decide  that  any  one  thing  was  ftridly  vir- 
tuous or  vicious  ;  doing  away  by  fuch  tenets,  the 
whole  advantage  of  Moral  Philofophy.  (n)  Plato, 
indeed  contended  for  the  dignity  of  human  kind, 
and  a  refinement  of  friendship  approaching  to  chime- 
rical ;  but  Aristotle  at  leaft  confined  it  to  the 
handful  of  men  called  Greeks  ;  when  he  laid  it  down 
that  flrangers  were  meant  by  nature  to  be  their 
Slave's,  and  accordingly,  that  it  was  allowable  to 
make  the  in  fo  wherever  they  could  f  nd  them.  The 
Romans,  all  wife  as  they  were  in  the  natural  law. 
Teemed  to  have  had  this  Dogma  in  view,  in  allowing 
by  their  Digeft,  the  redudUon  to  captivity  of  all 
thofe  between  whom  and  themfelves  there  was  no 
treaty,  {o) 

They  were  equally  faulty  in  maxims  that  regard- 
ed their  private  lives  ;  of  which  their  filthy  and  de- 
praving cuftom  of  lending  their  wives  to  one  ano- 
ther, Ca  habit  which  it  fliould  feem  is  as  revolting  to 
nature  as  any,  and  exprelsly  forbidden  by  the  wi iters 
on  natural  law,)  is  a  fufficienr  proof  Nor  did  this 
exift  when  Rome  was  the  receptacle  of  favage  ban- 
ditti; but  v/hen  ihe  was  the  abode  of  the  Arts,  of 
Statelmen,  and  of  Orators.  (^)  A  neighbouring  na- 
tion who  boaft  themfelves  ftill  more  wife  than  the 
Romans,  feemed  to  go  as  far  as  they  did  in  this 
point,  when  they  paifed  the  licentious  law  by  which 

(w)  See  Stanley's  Hlft.  of  Philofopli.  tit.  Diog.  &  Arces. 

(c)  Vide  Infr.  Chap.  VI. 

(/>)  C?/'o  lent  his  wife  to  Hortenftm  (fne  being  then  bi«  with 
(rhlld)  but  a  few  years  before  the  Aufjuftan  Age.  The  latter,  3s 
J5  well  known,  was  an  orator  qf  the  tirflrank,  and  a  vejy  accom- 
pUfhed  iT-iii. 

married 
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married  perfons  might  be  divorced,  without  affigning 
any  reafon,  but  the  mere  perfevering  determination 
of  either  of  the  parties  ;  a  kind  of  marriage  v/hich, 
I  confefs,  I  cannot  diftinguifli  from  that  of  a  Lion 
and  Lionefs  in  the  woods,  who  copulate  together 
and  depart  as  they  pleafe. 

The  ^Egyptian  laws  gave  a  fandion  to  Inceft-. 
By  the  Athenian,  a  man  might  marry  his  Siller 
by  the  Father's  fide  ;  and  if  a  woman  Vt^as  an  heirefs, 
(he  was  bound  to  marry  her  next  of  kin — If  alfo  her 
hufband  was  old  and  impotent,  flie  was  permitted  to 
cohabit  with  his  nearefl  relation  !  and  this  was  a 
law  of  the  far  famed  Solon,  {g)  In  the  fame  fpirit 
with  this,  the  Incas  of  Peru  could  only  marry  their 
fillers,  if  they  had  any ;  if  not,  their  neareft  relati- 
on, (r)  A  Tartar,  upon  the  death  of  his  father, 
married  all  his  V7ives,  except  his  Mother  ;  (s)  and 
marriages  v/ith  Sifters  were  permitted  among  them, 
and  was  ibmetimes  even  a  duty,  although  fornication 
was  punifhed  with  death.  (/) 

If  this  kind  of  inceftuous  marriage  however  is 
not  unnatural,  (which  has  been  held  byfome;)(«) 
others,  w^hich  have  been  exprefsly  condemned  as 
fuch,  (w)  have  alfo  met  the  fandion  of  very  exten- 
five  and  even  wife  nations.  Attila  married  his 
Daughter,  in  mere  compliance  with  the  Scy- 
thian cuftoms  ;  and  the  Magi  of  the  Perfians,  fol- 
lowing the  laws  of  Zoroaster,  not  only  allowed 
the  marriages  of  Parents  and  Children,  but  enjoin- 
ed that  the  members  of  their  own  body  could  only 
be  taken  from  the  offspring  of  fuch  a  commerce. 

And  how  is  it  that  men  have  been  known  to  treat 
their  Children  ;  not  in  a  burft  of  paffion,  difproporti- 

{q)  Pottev'5  Antiq.  i.  170. 

(^r)  Picart.  Cerem   Relig.  3.  204. 

(5)  Rubruquis  Voy.  ap  Hacklujt.  i.  99. 

(/)  Carpinls  Trav.  ap  Hackhiyt.  i,  55. 

{u)  Grot.  D.  J.  B.  P.  2.  5.  12.  I.  (zc)  Id.  2.  5.  12.  2. 
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onaie  to  a  reafonable  cool  felf  love,  but  upon  a  delibe- 
rate principle  of  doing  what  they  thought  was  good. 
The  L4.CED£,iMONiANS,  in  order  to  enfure  a  hardy 
race  of  men,  deftroyed  all  their  infants  that  appear- 
ed infirm  ;  nor  vi^ere  parents  allowed  to  rear  thern, 
even  if  inclined  to  do  it.  The  new  born  children 
were  carried  before  certain  Judges  called  TxierSj  who 
if  they  appeared  likely  to  thrive,  gave  orders  for 
their  prefervation ;  if  not,  they  were  thrown  into  a 
deep  Cave  of  Mount  Taygetus.  {x)  The  fame  prac- 
tice of  expofing  children  v/as  nearly  univerfal  over 
Greece,  the  Thebans  being  praifed  by  ^lian  for  be- 
ing the  only  people  in  the  country,  by  whom  the 
cuftom  was  prohibited,  (y)  By  the  Laws  alfo  of  the 
Twelve  Tables,  the  Romans  were  even  commanded 
to  deftroy  thofe  of  their  offspring  who  were  eminent- 
ly deformed.  "  Pater,  infignem  ad  deformitatcm_, 
"  puerum  cito  necato."  {z) 

Nearer  to  our  own  times  is  the  ftill  exillingr  cuflom 
of  the  Chinese;  nor  is  it  an  excufe,  but  rather  an  ag- 
gravation to  fay,  that  necejfity  legitimates  the  prac- 
tice ;  lince  the  riches  and  the  wifdom  of  China  are 
the  boaft  of  the  world,  and  the  neceffity  complained 
of  muft  be  ow^ng,  not  to  the  want  of  food,  but  the 
improper  diftribution  of  it. 

In  the  thirteenth  century,  Bartolus,  the  moll 
famous  Civilian  of  his  time,  and  therefore  the  moft 
likely  to  underfland  the  law  of  nature,  contended 
gravely  that  the  Emperor  of  Germany  was  the  Em- 
peror of  the  World;  and  Dante,  another  Civilian, 
ailigned  a  reafon  for  it,  founded  no  doubt  on  the  na- 
tural law,  lince  he  fuppofed  it  to  be  fo,  becaufe  it 
was  for  their  good.  Both  antient  and  modern  na- 
tions, and  the  wifeft  men  amongft  them,  have  con- 
curred in  juftifying  the  Slavery,  not  merely  of  per- 

(x)  Potter  Antlq.  2.  33;^.  (y)  EX\^x\.  1.  7. 

(-■^  Mem.  des  Infcripiions.  12.  78. 
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Tons  who  may  be  fuppofed  to  \12iVt  forfeited  their  li- 
berty ;  but  of  thole  who  have  not  evea  feen  the 
light :  For  this  they  do  when  they  affert,  that  as 
children  muft  follow  the  lot  of  their  mothers,  the 
children  of  female  S/ava  muft  be  Slaves  alfo. 

Laftly,  the  Legiflators  of  twenty-five  millions  of 
men  in  France,  affirmed,  that  k  W2is  Nature  that 
had  pointed  out  the  true  bounds  of  their  Empire  to 
be  the  Sea  and  the  Rhine;  and  accordingly  twen- 
ty-five millions  of  men  wage  bloody  war,  in  part,  to 
fupport  this  moft  natural  propofition.  All  thefe  ab- 
furdities,  thefe  horrors,  and  this  injuflice,  are  quot- 
ed, not  as  the  temporary  and  avow^ed  rtbellion  of  the 
pafTions  againft  reafon;  but  as  the  didates,  to  thofe 
who  held  them,  of  reafon  herfelf  Nor  were  they 
the  maxims,  or  rule  of  condu6l  of  i/fane,  or  wicked 
individuab\  but  raofl  of  them,  as  we  fee,  are  drawn 
from  immenfe  and  important  Empires;  from  the 
Schools  of  Sages,  and  the  lives  of  Heroes,  {a) 

Thus  much  for  the  idea  of  croilized  men  and  na- 
tions upon  this  fubjeft.  Were  we  now  to  go  into 
the  detail  of  the  pra6lices  of  others,  who  have  never 
been  in  the  habit  of  cultivating  their  reafon,  to  any 
great  height ;  w'e  fhould  contemplate  that  frightful 
pidlure  of  deformed  humanity,  w^hich  has  induced  ma- 
ny to  believe  that  man  is  really  meant  by  nature  to 
be  even  a  vicious  being ;  than  which  nothing,  as  has 
been  obferved,  is  farther  from  our  opinion. 

The  examination  however  of  the  accounts  of  fa- 
vage  life  is  demanded  by  our  fubjed,  becaufe  it  has 
been  fometimes  fuppofed  one  of  the  moft  certain  me- 
thods by  which  we  may  difcover  what  our  nature 
really  is.  Men,  it  is  contended,  are  fo  much  the 
Slaves  of  habit  and  prejudice,  that  it  is  very  difficult 

{a)  Thofe  v/ho  v/ould  go  deep  into  this  hlftorj  of  opinions 
may  read  the  latter  part  of  Barbeyrac's  Pref  and  confult  Stan- 
ley's Hift.  of  Philof.  and  Bruck.  Hift.  Philofoph. 

for 
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for  them  to  reafon  upon  things  with  that  freedom, 
and  as  it  were,  nakcdncji  of  mind,  which  truth  de- 
mands for  its  certain  dev elopement.  And  hence  ma- 
ny philofophers,  in  their  refearches  upon  this  fubieft, 
have  preferred  the  leifons  drawn  from  the  opinions 
and  ciiiloms  of  men,  who  approach  neaiefl:  to  the 
rude  fiate  of  nature,  to  the  more  fplendid,  but  lefs 
certain  documents  which  are  prefented  by  a  cuhivat- 
ed  State  of  Society.  Hence  alfo  arofe  the  Theory 
of  the  State  of  Nature  itfelf,  which  many  have  ima- 
gined, in  order  the  better  to  fet  before  us  the  deduc- 
tions of  their  opinions. 

If  however,  as  we  have  contended,  it  is  Fact 
which  mull  determine  all  thefe  points  ;  we  muft  pay 
no  regard  to  the  mere  theories  of  what  man  would  do 
in  this  Hate  :  but  confine  ourfelves  to  what  he  is 
known  to  have  done,  in  thofe  circumflances  in  which 
te  has  actually  been  viewed. 

But  fhould  we  do  this,  the  favage  flate  is  the  mod 
unfortunate  of  all  others  which  writers  could  lay 
hold  of  in  order  to  fupport  their  opinions  concerning 
the  natural  obligation  upon  all  men  to  purfue  any  par- 
ticular fyftem  of  morals ;  fince  it  is  notorious  that 
there  is  no  rule  fo  facred  among  mankind,  (if  by 
mankind  w^e  mean  civilized  people,)  no  duty  fo  ve- 
nerable, no  condu6l  fo  beautiful,  as  not  to  be  rejecl- 
cd  almofi  invariably  by  Savage  Nations,  and  their 
very  oppofite  fubftituted  in  their  places. 

It  was  held  by  Suarez,  {h)  that  all  the  crimes  of 
the  Decalogue,  are  crimes  againfl:  the  law  of  nature. 
There  is  hardly  one  of  them,  that  is  not  pradifed, 
and  that  almofl  invariably,  by  thofe  who  approach 
nearefl  to  W'hat  is  called  a  ftate  of  nature.  They  have 
a  variety  of  Gods,  and  fet  up  graven  images  ;  of  the 
liolinefs  of  the  feventh  day,  they  can  have  no  idea; 
if  they  honour  their  fathers  and  mothers,  they  do  it 

(/;)  Ut  Sup.  f .  y.. 

at 
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at  leaft  ia  a  way  which  fills  civilized  people  vrith  hor- 
ror :  lince  they  knock  them  on  the  head,  or  feed  up- 
on their  bodies  and  entrails,  (than  which  it  would  ap- 
pear nothing  can  be  more  revolting  to  nature.)  (r) 
Their  murders,  their  thefts,  their  adulteries,  (attend- 
ed fometimes  with  circumllances  of  horror,)  (d)  and 

(<:)  The  Tartars,  fays  Hackluyt,  have  a  ftranc;e,  or  rather 
railerable  kind  of  cufto.n,  "  lor  when  anie  man's  father  deceaf- 
"  eth,  he  affen.bleth  all  his  kindred,  and  they  eat  him."  (Voy- 
ages I.  59.)  The  people  oi  TsJ  uUd  to  eat  the  carcafes  of  their 
parents,  not  from  want,  but  tiiat  lor  pity's  fake,  they  might 
make  no  other  fepulchre  for  them  than  their  o.vn  boweisj  (Id.  I. 
116.)  and  even  fj  late  as  1233,  they  continued  to  make  drinking 
cups  of  their  fkul.s.  (lb)  Ihe  Africans  are  faid  to  have  fed- 
conllantly  on  the  dead  bodies  of  their  friends;  (Dapper  ap.  Pi- 
cart.  4.  47'-)  and  the  Fioridans,  the  Mexicans,  and  .he  Carlfs 
ground  the  bones  of  their  •elatioiiS  to  po.vder,  and  drank  thcri. 
(Id.  3.  153.  141.  i65.)  The  Llande'-s  ot  S  sat.ira,  when  their 
friends  are  dylir^,  do  not  wait  their  lad  moments,  buf  Oil-j  tlum 
al:v2.  (Id.  4.  503  )  To  .his  head  may  alio  be  vefeT-red  the  noted 
cuftom  ot  the  Judian  widows,  of  burnjno;  themfelves  w:..  their 
huibands'  bodies,  and  of  many  people  on  the  lama  c j.ranent, 
among  whom,  when  a  hufband  or  .vife  dies,  it  Is  a  point  of  ho- 
nour for  the  furvivor  to  be  buried  with  the  co'-pfe.  The  Inha- 
bitants of  'Ja'va.  were  not  content  to  dellroy  their  old  men,  or 
fuch  as  could  nor  work,  but  carried  them  regula'-'y  to  a  public 
market,  and  fold  them  to  the  Anth'-opophigi.     (Id.  4.  136.) 

(d)  Among  the  Banians,  an  extenfive  fe<5f  that  fpread  them- 
fclves  through  all  the  provinces  of  India,  (Broughton's  ''iifc.  of 
Relig.  Voc.  Ban.)  the  Hufoand  poffefled  his  Wife  only  the  aril 
night,  and  afterwards  all  his  Brothers  alternately  to  the  feventh, 
it  there  were  fo  many,  during  the  ieven  nights  after;  and  the 
hufband  could  not  claim  his  wife  exclufively  from  his  brothers, 
but  fhe  and  her  iffue  were  common  to  them  all.  (Picarr.  Cerem. 
Rel.  4.  149-)  The  Moguls  kept  their  Women  in  common,  both. 
Mothers  and  Daughters  upon  principle.  (Id.  4.  364.)  And  the 
like  cuftom  is  recorded  by  Cselar  to  have  had  place  among  our 
anceftors  in  Britain.  "  Uxores  habent  deni  duodenique  inter  fe 
"  communes,  &  fnaxime  fratres  cum  fororibus,  et  parentes  cum 
"  liberis;"  «§cc.  (De  Bell.  Gall.  1.  5.)  So  alfo  the  Otahietans, 
among  whom,  in  addition  to  the  almoft  universal  iicentioulnefs  of 
the  women,  there  exifted  a  horrid  Society  or  Club,  in  which  all 
the  women  were  not  only  common  to  all  the  men,  but  the  child- 
ren were  dellroyed  as  foon  as  born.     (Cook's  Voyages.) 

Vol.  I.  £  their 


So  OBLIGATION  OF  NATURAL  LAW. 

their  covetoufnefs  of  other  mens  goods,  are  too  iiat= 
verfally  known  to  need  much  amplification. 

It  is  held  that  the  lav»'  of  nature  obliges  men  to 
refpedl  each  others  property.  The  time  v»  as,  and  is, 
when  amongft  vafl  nations  of  men,  to  plunder,  not 
from  one  another,  but  from  all  the  tell  of  the  \N  orld^ 
was  conlidered  as  the  higheft  duty,  and  fuccefs  that 
way,  the  higheft  praife.  (e) 

It  is  held,  that  parents  are  to  prote61  and  cheriili 
their  children.  Numerous  are  the  inilances,  vvheie 
children  are  expofed,  or  fold  to  flavery,  or  wanton- 
ly put  to  death,  and  even  eaten  by  their  parents, 
w  ithout  that  necejjlty^  which  alone  can  bear  the  lem- 
blance  of  a  reafon  for  it.  (f) 

It 

(f)  Many  nations  are  knijwn  to  fubfift  by  ihe  pillage  of  Tj  a- 
vellers  who  pafs  through  them  to  o^her  countries,  as  the  Arabs, 
and  many  of  the  Tartars;  The  Malays  are  nearly  all  pirates; 
and  fo  formerly  (nor  v^ere  they  aihamed  of  it)  were  feveral  na- 
tions of  antiquity  ;  Tm^ydides  obferving  that  among  the  ancient 
Greeks  to  be  afked  whether  a  people  were  pirates,  was  not  (o  re- 
proach them,  'ihe  Solitary  Indian  who  was  met  by  Captain 
Cook  in  Duflcy  Bay  in  New  Zealand,  being  prefented  with  hatch- 
ets, and  afked  v.hat  he  would  do  with  them,  faidhe  vvould  go  and 
kill  men.  (Poller's  "Voyage.)  The  king  o^ BcrJ;;,  in  Africa,  upon 
afcending  the  throne,  maffacres  numbers  of  his  iubjefts  in  honour 
of  his  acceffion.  (Picart.  4.  45o-)  The  Guages,  a  people  of  the 
fame  country,  when  they  go  to  war,  eletft  and  confecrate  a  Gene- 
ral, who  at  a  facrilice  is  prefented  with  a  hatchet,  with  which,  as 
a  proof  of  the  prowefs  to  be  expecfted  from  him,  he  is  to  cut 
down  a  youth  that  is  brought  to  him  at  a  blow.  (Id.  4.  472.) 
The  Scandinavians  waged  univerfal  war  :  but  we  fhall  have  oc- 
calion  to  obferve  thefe  points  more  particularly  in  the  hiftory  of 
the  Law  of  Nations. 

(f)  Among  the  Mexicans,  If  a  Mother  died  while  fuckling, 
and  in  Madagafcar  if  in  child-bed,  the  child  was  put  to  death, 
in  order  to  prevent  its  being  an  orphan.  (Picart.  3.  176.  4.510.) 
In  Bengal,  formerly,  if  a  new  born  child  refufed  the  breaft,  it 
wss  expofed  a  whole  day  upon  a  tree  in  the  woods,  to  the  mercy 
of  the  Crows  and  Infeds.  and  taken  'down  in  the  Evening.  If  it 
fiill  refufed,  it  was  expofed  a  fecond  day,  and  if  it  refufed  a  third 
time,  it  was  thrown  into  the  Ganges.  (Tavernier's  Trav.  1.  3.) 
The  JTsr^/^i/es  dellroyed  their  daughters,  thinking  many  of  them 

anuifatiCei 
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It  is  faid,  that  Usury  is  forbidden  by  this  law. 
Yet  nearly  the  whole  World,  concur  in  the  pradlice 
cf  demanding  interefl  for  money,  and  the  virtuous 
Brutus  himfelf,  fo  ctXthx^it^d  for  giving  every  man 
•his  own,  was  one  of  the  mofl  noted  Ufurers  of  his 
time. 

It  is  held,  that  nations  fhould  do  as  little  harm  as 
poffible  to  one  another  in  war,  confiflent  uith  their 
mutual  intereus.  Yet  who  fhall  reconcile  this  with 
the  horrid  cultom  fo  prevalent  among  Savages,  of 
eating  pri Toners  out  of  revenge  ;  nay  of  refining  their 
tafte  on  this  point,  and  taking  pains  in  the  piepara- 
tion,  in  order  to  render  the  repafl  more  exquiiite  ? 

a  nuifance ;  and  when  the  mothers  were  in  labour,  they  were 
carried  down  to  a  grave  fide,  where  if  the  child  w-as  a  female,  fhe 
was  inftantly  buried  alive.  (Picart.  6.  iii.  confirmed  by  Po- 
cocke.)  The  inhabitants  of  Caucafus,  made  a  trade  of  their 
children,  and  take  many  wives  for  the  exprefs  purpofe  o£  pro- 
dticing  for  the  market^  in  the  fame  manner  as  if  they  were  cattle. 
(Chardin's  Trav.  ap  Harris,  i.  865.)  The  Amazons  are  faid  to 
have  mutilated  their  male  infants  as  foon  as  born,  in  order  to  pre- 
vent their  being  formidable  to  them.  And  to  this  head  may  be 
fairly  referred  the  fhocking  cuftom  fo  familiar  with  our  own  days, 
of  emafculating  children  for  the  purpofes  of  Jealoufy  in  x\itEaJi^ 
and  of  amufement  in  Italy  ;  which  latter  is  ftill  more  unnatural, 
fince  the  preiervation  of  a  wife's  challity  is  of  more  confequence, 
than  the  gratification  of  a  mere  paffion  for  mufic. 

(^g)  The  ancient  Cannibals  of  Ireland  2lX^  faid  to  have  confl- 
dered  the  polteriors  of  boys,  and  the  breafis  of  women  as  the 
dainiieft  difii.  (Speed.  167.)  The  Brazilians  would  not  eat  their 
prifoners  till  they  were  fat,  and  of  a  certain  age  ;  and  if  any  one, 
defined  to  the  flaughter  houfe,  was  lean,  he  was  carefully  fatten- 
ed. During  the  interval,  (probably  with  a  view  to  bring  him 
fooner  into  good  plight)  he  was  allowed  every  fort  of  amufement, 
and  even  a  woman  for  his  companion;  who  fo  far  put  on  the  ap- 
pearance of  a  w^ife,  that  v.hen  he  was  adually  butchered,  fhe 
howled  and  wept  as  if  fhe  had  loft  her  beft  friend;  but  when  he 
Vv-as  cut  up,  fhe  partook  of  the  feafl  with  her  countrym.en.  (Pi- 
cart.  3.  183.)  I'he  Antis,  a  people  of  South  America,  cut  their 
prifoners  piecemeal  •while  alive  \  and  the  women,  fmearing  their 
nipples  with  the  blood,  gave  them  their  children  to  fuck.  (Id. 
3.  199.) 

E   2  It 
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It  is  afTerted,  that  the  law  of  nature  obliges  us  to 
obey  our  Sovereign,  fo  long  as  he  does  nothing  con- 
trary to  natural  right. — What  that  natural  i  ight  exa6l- 
ly  is,  has  puzzled,  or  at  leaft  divided,  all  the  fages 
■\vhoba-ve  inveliigated  it — Thus,  when  the  Fkench 
wilhed  to  o\erLhrow  their  old  ccnfiituticn,  the 
foundation  for  their  power  to  do  fo,  was  fought  for 
in  an  account  which  they  drew  up,  of  the  rights  of 
man.  When  they  overthrew  their  new  conflitution, 
they  found  they  had  been  wrong  in  this  account ;  and 
they  therefore  employed  another  fet  of  Sages,  to 
drav»-  up  a  fecond  ;  not  to  mention  the  fpreading  and 
mod  pernicious  opinion,  that  becaufe  the  people  are, 
(what  no  one  can  contradiil,)  the  fountain  of  all 
power,  the  people  may  therefore  deftroy  the  govern- 
ment which  they  themfelves  eredl,  as  often  as  they 
pleafe,  and  merely  becaufe  they  pleafe. 

It  is  aiferted  by  one  fet  of  writers,  that  we  are 
bound  in  all  cafes  whatfoever,  to  fpeak  the  truth. 
By  another,  it  is  however  permitted  to  deceive, 
w  hen  a  man  afks  for  information  for  a  bad  purpofe  ; 
as  in  the  cafe  of  a  mad  or  paflionate  man,  who  afks 
3'ou  where  his  enemy  is,  in  order  to  deilroy  him. 

And  thus,  concerning  all,  or  almofl  all  thefe  du- 
ties, which  it  is  fuppofed  are  enjoined  with  fo  much 
certainty  and  plainnefs  by  the  law  of  nature,  there 
is  a  wide  difference  in  the  opinions,  and  a  Hill  great- 
er difiercnce  in  the  deliberate  pradtices  of  mankind; 
from  the  uniformity  of  which  practices  alone,  they 
can  be  faid  to  be  uniuerfally  binding". 

What  then  are  we  now  to  think  of  thofe  momen- 
tous propofitions  of  the  profound  Butler  andothers, 
whi-ih  could  they  be  made  out  with  tifn^i-erfality  and 
inii/fy  would  mofl:  undoubtedly  decide  the  whole 
queftion  ? — I  mean  that  the  perception  or  principle  of 
Conscience,  is  fufficient  to  point  out  to  a  man, 
the  moral  good  or  evil  which  attends  every  part  of 
his  conduct ;  that  obligations  to  the  pradice  of  vir- 
tue. 
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tue,  drawn  from  a  review  of  our  nature,  are  really 
no  more  "  than  appeals  to  every  man's  heart,  or  na- 
tural confcience,  in  the  fame  manner  as  the  external 
fenfes  are  appealed  to  for  the  proof  of  things  cogni- 
zable by  them  ;"  And  that  if  any  plain  honefl  man, 
before  he  engages  in  any  adion,  were  to  afK  himfelf 
whether  what  he  is  about  to  do,  is  right  or  wrong, 
"  he  would  be  able  to  anfwer  the  queftion  agreeable 
to  virtue  and  truth  in  almofl  any  circum dance." 

That  there  is  fuch  a  perception  as  Conscience, 
and  fuch  a  feeling  as  Shame,  cannot  be  denied  ;  but 
may  we  not  from  what  has  juft  been  related,  affirm 
wath  fome  degree  of  reafon,  that  they  are  rraitablc, 
and  vary  with  the  varying  ideas  of  man  concerning 
what  is  duty;  that  they  are  made  to  depend  upon  the 
prejudices  qI  his  education,  or  at  leaft  cannot  be  dif- 
tinguifhed  from  them,  and  therefore  that  they  are  the 
mere  compundlion  which  he  feels  for  having  done 
fomething  which  fhocks  thofe  prejudices  ?  of  courfe, 
that  they  cannot  go  the  length  of  forcing  all  man- 
kind to  the  obfervance  of  one  particular  Jet  of  morals, 
which,  it  cannot  be  too  often  remembered,  is  the 
fole  quefiion  ?  Qi) 

In  this  point  of  view  therefore,  the  quefiion  con- 
cerning Confcience  and  Shame,  (as  they  are  fuppofed 
to  enjoin  a  particular  fcheme  of  duty,)  refolves  itfeif 
into,  and  indeed  becomes,  that  other  celebrated 
quefiion  of  the  Moral  Senfe,  or  the  "  Innate  know- 
ledge of  right  and  wrong  ;  concerning  the  exiftence. 

{K)  They  wKo  contenting  themfelves  v.-iih  fupevficial  and 
tranfient  views,  deduce  the  difference  between  good  and  evil  from 
the  common  fenfc  of  mankind,  and  certain  principles  that  are  lorrj. 
•with  u:,  put  the  matter  upon  a  very  infirm  foot.  For  it  is  mucK 
to  be  fufpedled  that  there  are  no  fuch  innate  maxims  as  they  pre- 
tend, but  that  the  imprefiions  of  education  are  miitaken  for  them; 
and  befiie  that  the  fentiments  of  mankind  are  nJ  fo  uniform  and 
confcant,  as  that  we  may  fafely  trull  fuch  aa  important  diftinc- 
•ion  npon  ihem.-^Woilaftpn.  Kelig.  of  Nat.  p.  -z^,  6:h  Edit., 

ef 
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of  which,  it  is  known  that  men  of  the  firfl  Abilities 
and  Judgment  have  doubted. 

Into  this  celebrated  enquiry,  it  is  not  my  intention 
to  enter,  lince  it  would  be  but  a  vain  expence  of 
time  when  fo  many  perfons  of  learning  competent  to 
fettle  it,  (if  it  could  be  fettled,)  have  failed  in  draw- 
ing any  abfolute  conclufion  upon  it. 

It  will  perhaps  however  be  at  leaft  fafe  to  conclude 
with  an  author  of  deferved  reputation  for  knowledge 
in  the  fcience  of  morals, — "  Either  that  there  exiit 
"  no  fuch  infiindts  as  compofe  what  is  called  the  Mo- 
''  ral  Senfe,  or  that  they  are  not  now  to  be  diftin- 
'^^  guifhed  from  prejudices  and  Jiabi's;  on  u'hich  ac- 
"  count,  they  cannot  be  depended  upon  in  moral 
"  reafoning."  (i)  Should  this  conclufion  be  neareft 
the  truth,  the  upholders  of  the  natural  law,  "  as  far 
as  it  concerns  one  certain  fet  of  adtions  for  the  whole 
world,"  mull  lofe  the  fupport  which  they  wifh  to  de- 
rive from  this  principle ;  which  indeed,  could  it  be 
fatisfa6loriIy  mnde  out,  would  preclude  the  neceffity 
of  every  fort  of  enquiry  upon  the  fubje^t 

Upon  the  whole  then,  if  we  coniider  mankind  as 
totally  independent  of  the  rontroul  of  civil  inftitu- 
tions,  and  deftitute  of  thofe  ineflimable  advantages 
concerning  the  intentions  and  providence  of  the 
Petty,  which  his  goodnefs  h3.z  revealed  to  us;  it 
would  appear  that  the  law  of  nature,  as  far  as  the 
particular  ramifications  of  morality  are  concerned, 
is  like  the  moral  fenfe  itfelf.  That  is,  either  it  does 
not  cxid  at  all,  or  it  is  io  confounded  with  our  pre- 
judices, and  habits,  and  peculiar  ideas  of  happinefs; 
and  fo  varioufly  made  up,  according  to  the  various 
tafis  oFthqught,  and  the  varying  perceptions  of  man, 
that  with  rerpe6t  to  the  obligation  in  the  Univerfe  to 
purfue  the  particular  duties  which  it  is  fai^l  to  enjoin, 

(i)  Pale^.'s  Mor.  Pliih  B.  i.  ch.  5. 

iicthino: 


OBLIGATION  OF  NATURAL  LAW.  55 

nothing  certain  can  be  fatisfddorily  laid  down  con^ 
cerning  it. 

It  is  in  vain  that  we  are  referred  to  Reafcn,  as  ca- 
pable, from  its'  immutability^  of  giving  us  one  cer- 
tain and  never  failing  rule,  by  which  we  may  arrive 
at  the  binding  principle.  We  have  already  obferv- 
ed,  that  although  the  laws  by  which  reafon  works 
are  immiitahh^  yet  unlefs  the  premifes  are  fettled,  no- 
thing can  be  made  out  by  them  ;  and  if  the  forego- 
ing account  of  the  aftions  of  man  when  left  to  him- 
felf,  is  thought  fuflEcient  to  prove  him  a  being  whofe 
nature  cannot  be  difcovered,  with  any  great  degree 
of  certainty,  to  impel  him  invariably  to  the  obierv- 
ance  of  one  certain  Syjiem  ;  it  will  follow  ihat  the 
Jaws  of  reafon  themfelves  will  not  enable  us  to  make 
out  the  point,  anymore  than  Conscience,  or  the 
mere  confultation  of  our  hearts  and  feelings;  the 
great  proof  of  which  is  to  be  difcovered,  in  that 
multiplicity  of  difcoidant  theories,  (all  of  them 
equally  attempted  to  be  made  out  by  reafon)  which 
^as  already  been  laid  before  the  reader.  (.(') 

And  this  may  alfb  ferve  as  an  anfwer  to  very  m.any 
triumphant  alTertions  that  have  been  made  concern-- 
ing  the  power  of  leafon  ;  which  can  only  be  afcribed 
to  the  iiiiftake  of  thcfe  who  make  them,  in  not  fee- 
ing that  even  for  Riason  to  difcover  any  truth,  it  is 
pecefTarv  that  the  truth  of  \^c premijes  fhould  be  ak 
ready  allowed. 

Hence  therefore,  when  Burlemaqui  affirm.s  as 
he  does,  (/)  that  many  reafonings  and  cuftoms  which, 

(/■)  Puffend.  2.  3.  20.  has  the  following  paiTage,  J^a  RaiTon 
ri'eit  pas  a  proprement  parler,  la.  Loi  Natiirelle,  mais  feiilen;ent 
un  moien  de  la  connoitre,  fi  nous  le  mettons  en  uiage,  comme  il 
faut.  Now 'who  is  to. anfwer  for  what  \^  coinme  iljaut ?  Mon- 
taigne goes  into  the  other  extreme,  (ElTai?.  1.  3.ch.  12.)  And 
Wollaftpn  confeffes  that  in  this  talk  concerning  right  reafon,  room 
is  left  for  many  difputes  and  oppoftic  right  rcafons,  and  nothinp 
can  be  fettled  while  every  one  pretends  that  his  rcafpn  is  right. — 
Relig.  of  Nat.  p.  23. 

(/)  Burlemaq.  Du.  D.  Net.  7.  6.  8.. 

appear 
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appear  adverfe  to  Itis  own  fyi^fiem,  are  mere  devia- 
tions from  the  right  rule;  he  does  not  confider  that 
thofe  very  reafonings  and  cufloms  muft  be  confulted, 
in  order  to  afcertain  what  the  right  rule  is. 

Barbeyrac  falls  into  the  fame  miftake,  though 
he  alTumes  a  more  regular  appearance  of  argument, 
when  he  fays  that  particular  tribes  of  men  may  be 
compared  to  the  fervants  of  a  mafter  going  a  journey, 
v/ho  leaves  certain  orders  with  thofe  fervants,  eafy 
to  be  underftood  and  to  be  executed,  but  which  they 
clo  not  obey.  In  which  cafe,  fays  he,  they  may  af- 
terwards fall  into  great  diforders  from  the  want  of 
confuhing  them,  and  although  they  may  have  every 
go  "jd  w\\i\  to  do  what  is  right,  flill  ihey  are  not  lefs 
liable  to  be  blamed,  nor  lefs  worthy  of  punifhment 
upon  his  return,  (iri)  In  this  illudration  the  point  in 
queflion  is  aiTumedo  Since  the  difficulty  is  to  difco- 
ver  what  the  orders  cf  our  mafter  may  mean,  even 
after  havir.g  confulted  them  ;  and  the  a  ery  circum- 
ftance  cf  our  confaficn  proves  that  they  may  be  mif- 
underflood.  It  is  equally  afiumed  by  him  in  another 
place,  where  he  fays  that  D;ien  of  underftandirg  have 
abujtdihe'n  leifure  and  talents,  in  broaching  doubtful 
points.  («) 

Hitherto  we  have  viewed  the  nature  of  man  apart 
from  all  confiderations  of  religion  whatfcever ;  not 
merely  from  lYickrevelatkns  which  God  in  his  boun- 
ty has  beftowed  upon  the  world ;  but  thofe  general 
fentiments  of  a  deity,  w^hich  compofe  what  is  com- 
monly called  natural  religion. 

And  we  had  good  reafon  to  do  this  ;  fmce  two  cf 
the  v/cightiefl  writers  upon  our  fubjciSl  have  luppofcd, 
that  all  the  duties,  the  obligation  of  which  we  are 
CTiamining,  are  commanded  by  the  law  of  nature, 
sind,are  therefore  binding  upon  all  men,  '*  cvea 

(»:)  Bnrbeyr.  Pref.  to  PufFend.  p.  14. 
(n)  Baibevr.  Pief.  to  Puilend.  p.  ;;- 

though 
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thoucxh  they  fliould  be  impious  enough  to  deny  the 
very  exiftence  of  a  deity."  (0) 

Graver  coniiderations  however  prefent  themfelves 
now  for  difcuffion.  The  difficulty,  not  to  fay  impof- 
fibility,  of  deriving  any  particular  fyftem  of  morals, 
(obligatory  upon  all)  from  natural  feelings  alone,  or 
the  dilates  of  reafon  occupied  merely  in  analyfing 
thofe  feelings ;  has  induced  the  greater  number  of 
writers  to  wave  the  point  of  a  total  want  of  religion, 
and  to  admit  that  the  idea  of  a  Deity  muft  enter  into 
the  compolition  of  the  law  of  nature,  in  order  to 
render  it  binding.  Thus  it  is  confeffed,  that  howe- 
ver clear  the  dictates  of  reafon  may  appear,  there  is 
no  obligation  upon  man  to  comply  with  them,  with- 
out ha\ing  recourfe  to  fomething  higher,  {p) 

An  important  and  very  reafonable  theory  is  there- 
fore fet  out,  (the  effed  lometimes  of  moil  profound 
dedu£lions,)  by  which  it  is  held,  that  the  obligation 
in  queftion  aiifesfrom  God  himfelf;  who  in  quality 
of  Creator  and  Condu£lor  of  human  uriuxc,  p7-ejcr!l}es 
to  man  with  aufkority,  the  obfervance  of  the  law. 
(q)  Being  the  author,  it  is  faid,  of  nature  and  rea- 
fon, whatever  is  commanded  or  forbidden  hy  hi?n ; 
not  that  he  is  fuppofed  ab  initio  to  have  revealed 
liimfelf  fenlibly  to  the  world,  or  to  have  pronounced 

{-)  Vide  ut  fup.  Vattcl  Prelim.  Sec.  7.  &  Grodus,  D.  J.  B.  P. 
Prolegom.  1 1. 

(/;)  Ceperidant  pour  donner  force  de  loi  aux  maximes  de  la 
raifon  que  nous  avons  etablies,  il  faut,  comme  je  I'ai  dit,  I'uppo- 
fer  ici  un  prlr.cipe  plus  reLve.  En  effet,  quo'que  leur  utilite  foic 
de  la  derniere  evidence,  cette  conlideration  leuJ,  ne  fervit  pas  af- 
iez  forte  pour  convaincre  I'homme  qu'jl  eft  dans  une  n^ctfli  e  in- 
difpenfable  de  les  partiquer,  routes  les  fois  qu'l  voudroit  rcncncer 
aux  avantages  qui  reviennent  de  leur  obievvalion,  ou  qu'il  croi-r 
Toit  avoir  en  naain,  des  moiens  plus  propres  a  avancer  fes  inter^ts. 
(Vide  Barheyrac's  Puffend  1.  2.  cli.  3.  Sec.  20.)  Again,  Sans  la 
I)ivinile,  on  ne  voit  rien  qui  impofe  un  necefiite  indilpenfabie 
d'agir,  ou  de  ne  pas  ajfir  d'unecertaine  maniere.  Pref.  23.  / 

{q)  II  faut  done  necefiairement  pofer  pour  principe,  que  Tobli-^ 
gatio'ii  de  la  ioi  naturelle  yient  de  Bieu  m^me,  occ.  Id.  lb. 

cert^i 


5S  OBLIGATION  OF  NATURAL  LAW. 

certain  things  to  be  good  and  others  to  be  bad,  and 
to  have  commanded  the  one  and  forbidden  the  other, 
m  the  declared  quality  o/^  Legislator  ;  but  merely, 
and  by  inference,  as  the  author  and  governor  of  na- 
ture, (r)     All  this  is  made  manifeft,  they  affirm,  by 
reafon  alone  ;  and  not  only  this,  hut  the  end  he  pro- 
pofed  to  himfelf  in  the  creation  of  the  vi^orld  is  de- 
monftrated,  through  the  fame  medium^  to  be  his  own 
GiORY,  as  well   as  the  happinefs  of  men;   which 
glory  they  go  on  to  fay,  conlifts  in  manifefling  his 
perfe61ioas,  his  power,    his  goodnefs,    his  wifdom 
and  his  juiVice.  (.')     Thus  there  is  no  occalion  for  a 
particular  Revelation  to  enforce  the  law  ;  lince  it; 
is  iodifierent  v/hether  God  clothes  himfelf  in  a  hu- 
man form,  and  pronounces  it  with  his  ovm  mouth  ; 
or  makes  ufe  of  the  intervention  of  fome  infpired 
perfon  ;  *'  or  merely  contents  himfelf  with  difcover- 
ing  his  Vi^ill  ia  the  fimple  precepts  of  right  reafon.'* 

(;•)  Grotuis  (D.  J.  B.  P.  I.  I.  lo.  I.)  mates  Natural  la\v 
to  fiow  ficm  God  as  the  AuSizr  Natures;  and  this  feritiment  was 
breached  lor.g  before  him  by  Suap.ez  in  the  following  paffages- 
Ergo  iine  dubio,  Deus  EjfcSkr,  et  quafi  Bociar  legis  naturalis. 
Non  tairten  inde  fequitur,  ut  lit  Legillator  quia  Lt::  Naturse, 
jioR  indicat  Deum  ut  prjecipier.tem;  fed  indicat  quid  in  fe  bonum 
ft  malum,  ficut  vifio  talis  gbjecii,  iiidicat  iiiud  elTe  album  aut  ni- 
grum. Ec  ut  effeclus  Dei,  indicat  I^eum  ut  Auftorem,  non  ta- 
^iien  ut  Leaiflatorem ;  ergo  confendum  erit  de  lege  caturali. — De 
Leg-  ac  Dto  Lcgiflat.  1.  2.  c.  6.  Sec.  2. 

Again.  Legem  naturalem  oamino  pofitaoi  efTe  in  divino  impe- 
rio,  vel  prohibitione,  procedente  a  voiuntate  dei,  ut  Autore  e: 
Gubernatore,  &c.  Id.  Sec.  4. 

See  alfo  the  whole  of  Cap,  6.  1.  1.  of  Suarez,  where  he  con- 
fjders  tke  quellioa  An  le>:  naturalis,  fit  vere  lex  divina   prascep- 


tiva  r 


(j)  La  fin  que  Dieu  s'eft  propofse  par  rapport  a  fes  Creatures, 
et  en  particulier  par  rapport  a  I'homme,  re  pcut  etre,  d'un  cote 
que  fa  Gloire,  et  de  I'aurre,  que  la  perjecHcn  et  le  bonheur  de  i^i 
creatures,  autai^t  que  leur  Nature  cu  leur  Conftitution  les  en 
Tend  capables.  Ces  deuxvues  fi  dignes  du  Creiteur,  it  conibinent^ 
et  fe  rCunifient  parfaitmer.t.  Car  la  Gloirede  Dieu  conlifte  a  ma- 
r.ifefter  fes  pcrfcftions,  Sa  Puijjancs,  Sa  Bonte\  Sa  SageJJe  et  Sa 
Tufti-s.—Burlem.  Du  D.  Nat. '2.  2.  5. 
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(/)  Nay  farther,  although  all  the  world  fhould  not 
be  able' to  make  out  thele  precepts,  ftill,  it  is  held, 
that  all  the  world  are  not  the  lets  bound  to  oblerve 
them,  (u) 

To  this  reafoning  however,  (if  it  is  meant  to  go 
the  length  of  obliging  a/i  mankind  to  the  obfcrv- 
ance  of  one  particular  fet  of  moral  actions,)  the 
fame  arguments  are  applicable,  as  v/ere  applied  to 
the  theory  of  an  uniformity  of  perceptions  and 
feelings. — For  if  the  Jad  actually  is,  that  mankind 
do  noi  agree  in  all  thefe  particular  deductions  ref. 
pediing  natural  religion,  it  cannot  be  expecled  that 
the  obligation  derived  from  that  religion  to  obey 
one  particular  moral  fyfiem,  is  to  be  uni-vej-fal : — 
And  I  am  fiee  to  own,  that  what  is  alTerted,  is 
above  my  compreheniion,  that  although  thefe  de- 
dudions  are  not  to  be  made  out  by  every  one,  ftill, 
that  every  one  is  bound  to  act  as  if  they  v.ere.  For  it 
^s  thus  fuppofed  in  the  fame  breath,  that  religion  is 
only  to  be  made  out  by  reafon  ;  and  yet  that  if  it  is 
not  fo  made  out,  it  fhall  ftill  exift  in  all  itsauthoiity. 

That  there  is  fuch  a  thing  as  religion,  diftincl 
from  Revelation,  few  indeed  can  venture  to  dif- 
believe.  That  all,  or  nearly  all  perfons  have 
thought  alike  of  it,  is  too  plainly  againft  experience 
to  need  much  proof. — Yet  it  Ihould  be  demcnftrated 
that  all,  or  neaily  all,  have  had  the  fame  ideas  of  it, 
before  any  ufe  can  be  made  of  it  to  fhew  that  the 
obligation  upon  nil  to  obferve  one  particular  and 
certain  fet  of  duties,  can  be  derived  from  it» 

(i)  PufFend.  1.  2.  C  3.  Sec.  20. 

(k)  Mais  que  qu'une  Loi  pour  avoir  force  d'obliger,  doive 
neceffairement  elie  notifiee  d  ceux  qui  dependent  du  Le^iflateur  -, 
&  que  tout  le  monde  de  foit  pas  capable  de  decouvrir  le  \eritable 
fondement  desloix  naturelies,  et  la  iiaifon  neceffaire  tu'elles  one 
a^ec  la  nature  humaine,  ni  de  les  deduire  methodiquement  des 
principes  de  la  raifon  :  Elks  71c  lai[jfnt  pas  Pzur  celci  d'chligcr  tous 
lesh.omnes;  &c.  Puif^nd.  lb. 

Kpw 
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Now  it  is  of  no  confequence  to  be  able  to  demon- 
ibrate  io  ourfel'oes,  the  abfurdities  of  all  religious 
notions  oppofite  to  our  own.  That  demonftration 
•will  have  the  e5ecl  of  producing  obligation  ujxxi 
as  ;  but  can  never  impofe  an  obligation  upon  others 
■who  do  not,  or  can  not  fee  the  force  of  it ;  and 
Ihculd  ether?,  fetting  out  from  dinerent  premifes, 
arrive  at  di^erent  or  oppoiire  conclulicMis  ;  there 
"will  be  an  equal  obiigatioa  upon  them,  to  the  per- 
formance of  things  direclly  oppolite  to  what  we 
conceive  it  a  duty  to  practice  o:i.fzh'€s.  In  vain 
therefore  is  it  faid,  cr  deir.onftraied  ever  fo  plainly, 
to  their  own  fatisfa^tions  by  particular  men,  that 
there  can  be  but  one  nciion  of  a  Deity,  if  fuch  a 
proportion  of  their  hc'mg  fneral  notions  of  it,  to  the 
M-kDle  of  mankind;  Cnce  (according  to  our  old  ob- 
fervation)  it  hfad  aicne  which  mull  determine  that 
pr^izt.  Speaking  accurately,  we  may  fairly  fay  that 
among  Christians,  cr  perfons  who  fee  elemen- 
tiry  things  in  the  fame  point  of  view,  there  mull  be 
z.  conformity  ;  but  whether  that  conformity  mufl  be 
iir.h:crj'd,  among  ail  mankind,  whether  Chriilians  or 
not,  we  can  only  determine  by  anaiyfs,  (if  I  may 
lb  i^y,)  that  is,  ilniply  by  examining  the  fact,  whe- 
ther ^fen  unrccT^lIy  fee  elementary  things  in  the 
fame  point  of  view,  {pu) 

Thofe  who  have  made  this  examination,  are  not  to 
be  told  the  immenfe  divcrfity  of  fentiment  to  be 
found  upon  this  moft  ictereuing  fubje^ft  :  and  whe- 
ther we  take  the  uniform  dinerence  between  lavage 
and  civilized  life  ;  cr  the  difference  between  the 
notions  of  civilized  men  themfeives  ;  we  fhall  £nd 
there  is  norbing  fo  difiant  from  conformity,  as  the 
opinions  which  we  ihall  there  be  able  to  difcove-. 

fzL-)  It  is  the  lixce  arginrcnt  -sriih  rhit  ■which  hclis  ihs  Lccef- 
fsy  for  an  urhoraatj  of"  preniife;,  in  crder  for  Reafon  to  v^oiz 
ja  one  3zA  thr  {^rs  rr.nn-£T. 

The 
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The  naked  and  folitary  Indian,  who  had  beheld 
and  reverenced  the  co'jrfe  of  the  Sun  and  Mocn ; 
bad  trembled  at  the  lightning,  and  liftened  fearfaiiy 
to  the  itorm  ;  though  he  might  be  convinced  there 
v.as  fome  Power  in  the  univerfe  far  fuperior  to  bis 
own,  could  hardly  arrive  at  thofe  concluliOus  con- 
cerning the  intentions  J  the  hcvnty  and  the  jujiice  of 
providence,  v.hich  are  fupfKjfed  by  the  argument 
to  flow  from  narjre  alone  ;  for  lefs  would  be,  cr 
does  he  imagine,  that  be  is  bormd  to  obferve  thofe 
actions  which  cijilized  men  call  moral,  by  the  abfo- 
I'jte  commacds  of  a  Deity,  of  whom  he  is  known 
to  have  had  lucb  grotefcue,  and  ofien  fuch  horrid 
ideas. 

Now  according  to  the  whole  tenor  of  the  forego- 
ing arguments,  we  fay  it  is  fair  to  fuppofe  that  un- 
civiLizED,  as  well  as  civilized  nations  believe 
the  religious  notions  which  infpire  them,  to  be  the 
dictates  of  their  nature  ;  and  although  civilized 
reafon  fhculd  demonflrate,  ever  fo  mcch  to  its  (mrn 
fatisfactioQ,  that  uncivilized  minds  are  wrong  in. 
their  ideas ;  yet  uniefs  the  latter  agree  that  thev 
are  wrong,  nothing  fatisfactor}'  can  be  determined. 

The  atrocities  and  dL'gufiing  practices  that  every 
where  take  place  under  the  notion  of  religion,  amcK^g 
nations  that  are  held  to  be  usciviLiztD,  are  too 
notorious  to  need  much  defcant. 

It  is  fufficient  to  obferve,  that  if  religion  difuncl 
frcm  Re^j€la:icKy  is  fuppcfed  to  enforce  the  duties  of 
brotherly  love  ;  of  univerfal  philanthrophy ;  the 
prefervation  of  our  lives  ;  and  the  general  peace, 
and  good  order  of  mankind  :  it  is  well  known  that 
the  religion  of  men  in  certain  fituations,  has  almoft 
uniform Iv  produced  the  ver^"  reverfe  of  all  thefe. 
The  neceiHty  of  dying  violent  deaths  in  battle  ;  (jr) 

(  Jfy  The  religious  dutj  of  a^^  the  Scanciciviar,  Anceftors, 
wbofe  paradhe  could  onlj  be  obtaked  bj  fucK  cezcj.  Vide 
iair.  chap.  viL 

or 
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or  upon  the  tombs  of  relatives  or  mailers  ;  (y)  the 
immolation  of  captives  and  ft  rangers  to  Gods  known, 
and  unknown  ;  the  flaughter  of  fellow-creatures  to 
the  means  of  friends  ;  the  offering  of  our  very  chil- 
dren, and  that  in  a  manner  the  mofi:  horrid  and  bar= 
barous  {z) ;  the  moft;  fiiamelefs  violations  of  decen- 
cy ; 

(j')  The  cuftom  of  the  Indian  Widows  already  tatcn  notice 
or.  :  Ot  the  Inhabitants  of  A^ag,  in  Africa,  the  wives  of  whofe 
king  are  all  forced  to  poifon  themfelves  upon  his  death.  (Picart, 
Csrem.  Relig.  4.  495.)  of  the  Floridans  v\  ho  buried  Slaves  with 
their  Mafters.  Id.  3.  133.  and  of  great  variety  of  others,  particu- 
larly the  African  Nations,  as  is  well  kr.ov,  n. 

(^z)  The  Macaraguans,  the  Mexicar.s,  the  Peruvians  and   For-" 
mofans,  facrificed   all    their   prifoners  of    war.  (Picart.    3,  147^ 
i68.  4.  173.)  At  Canipeachy  the  Spaniards,  when  they  vilited  it, 
found  Idols  of  horrid  Ihape:,  and  near  them   feveral   dead  bodies 
newly  facrificed.  (Conq.  of  Mex.)    The  antient  Marcellcis   ufed 
even  to  p^iper  their  vidinis  for  a  whole  year,  in  order  to  fatter, 
them  before  they  facrificed  them.  (Pic.  3.  148.)  The   Inhabitants 
of  Tajlchuth  had  a  Goddefs  whom  tliey  called  Manipa,  who  had 
nine  heads,  and  to  whofe  honour,  on  certain  days  ot  the   year,   a 
tiout  young  man  ufed  to  fally  forth  into  the  ftreets  and  kill  every 
one  he  met,  and  their  bleeding  bodies  were  immediately  borne  an 
offering   to    this   terrible  deity.      Ariftomenes,     the    Meffenia.^j 
lacrificed  three  hundred  Spartans  together,  w-ith  their  king  Theo- 
pompus,  to  Jt.'piter  of  Ithome.     The  bloody   facrifice  made  by 
Achilles  to  the    manes  of  Patroclus,  muft  be  well  remembered  : 
£ven  the  wife  Themiftocles    offered  facrifice  of  Perfian  Captives 
to  obtain  fuccefs  againft  that   nation.     The  Carthaginians   it  is 
•well  known  ufed   to  offer  their    Children  to  Saturn,  by  placing 
them  on  the  hands  of  the  Idol,  which    by   being   inclined  down-- 
v.'ards   let   them    roll  into  a    burning  furnace    beiow.      Bacchus 
had  an  altar  in  Arcadia,  upon  which  young  Damfels  were  beaten 
to  death.     The  Mexicans  adored  an  Idol  made  of  all  the  feeds  oi 
the  earth,    kneaded    w ith    the   blood  of  young  children,    whofe 
hearts  were   torn  out  of  their  bodies  and  offered  as  an  acceptable 
gift  to  the  Idol  thus  made.     (Pic.  3.  147.)  They  had  alfo   a  God- 
defs called  Tozl,  w-hofe  abfurd  hiftory  is,  that  Ihe  was  deifyed  bj 
their  great  God  F'itzliputzlit  who  made  them  firll  demand   her  of 
her  father  as  Queen  ;  flie  was  then  put  to  death,  and  flayed,  aud 
a  young  man  covered    with   her   fkin,  and  thus  being    tranflated 
from  Earth  to  Heaven,  demanded  the  cruellell  facrifices ;  namely, 
human   Creatures.     (Coiiq.  of  Mex.)  When   the   corn  began  to 
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cy ;  (a)  are  the  charaderifiic  barbarities  of  the  Pa- 
gan religions. 

It  is  laid  however,  that  thefe  ai-e  either  degene- 
tacies  and  corruptions  of  our  reafon  ;  or  the  notions 
of  men  who  have  never  improved  their  faculties  by 
the  advantage  of  civilization,  v^hich  if  they  bad 
poiTeired,  it  is  affirmed  they  would  have  thought  as 
we  do  :  {h) 

fprlng  among  thefe  people,  they  fscrlficed  a  hoj  and  a  girl  to 
Ylalock^  the  God  of  the  Waters.  When  it  was  two  feet  high, 
four  children  ;  when  they  entered  the  great  lake  on  a  feftival,  a 
boy  and  a  girl  were  drowned  in  honour  of  it  ;  (Pic.  3.  i54-} 
and  when  they  went  to  war,  five  boys  and  as  many  girls,  three 
years  old,  were  offered  to  their  God  Quitzalcoalt.  (Brought, 
voc.  Quitzalcoalt.)  In  thefe  cruel  facrifices  of  children,  they 
were  imitated  by  their  neighhours  the  Perwvians.  (Pic.  3.  188.) 
and  the  fame  cuftom  was  purfued  by  the  FormofaiU-,  who  believed 
that  the  fouls  of  the  wicl:ed  paffed  into  Daemons,  whom  they 
were  bound  to  implore  with  facrifice  and  fupplication,  the  for- 
mer of  which  coniifted  often  of  Infants.  (Defcrip.  of  Formos, 
ch.  V.  17.)  The  Oftiacs,  a  fst  of  Tartars,  worlhipped  what 
they  called  the  old  Man  of  Oby,  to  whom  when  they  went  a 
fifhing  they  offered  prayers  for  fuccefs  i  but  if  they  failed,  they 
firipped  him  naked,  whipped  him,  and  threw  him  into  the 
dirt  as  an  old,  impotent,  defpicable  God.  (Brought,  voc.  Oby.) 

(a)  The  PrieilelTes  of  Formofa,  after  devout  prayer,  ufed  to 
ftrip  themfelves  naked  on  the  top  of  the  Pagoda,  and  put  on  the 
moft  lafcivious  geftures,  in  order  the  better  to  allure  their  Gods  to 
hear  them.  (Pic.  4.  270.  Brought,  Hift.  of  Relig.  voc.  Juibas.) 
The  Houames,  a  religious  {t&.  of  the  Arabians,  after  prayers  in 
their  tents  at  night,  ufed  to  cohabit  in  the  dark  with  the  firft 
perfon  they  met,  whether  father,  mother,  brother  or  iifter. 
(Ricaut.  Hift.  of  Ott.  Emp.  and  Thevenol's  Travels.)  The 
Moabites  and  Midionites,  people  far  from  a  ftate  of  Savagifm, 
were  reproached  with  worlhipping  the  famous  Idol  Baal-Phegor 
(to  whom  even  Solom.on  erefted  an  Altar,)  in  a  manner  fo  dif- 
gufling  "  eo  quod  diftendebant  coram  eo  foramen  "  podicis,  & 
"  ftercus  offerebant."  (Broughton.  voc.  Baal,  Pheg.) 

{b)  Dira-t-on  que  ce  fuffent  la  des  loix  du  Droit  des  Gens. 
qui  obligafTcnt  veritablement  les  Nations  ?  II  faut  plutot  les  re- 
j;arder  comme  des  pratiques,  barbares,  bont  toute  Nation  jufte  ct 
i'kn  plices  dolt  s'abftenir.  (Burkmaq.  Du  D.  Nat.  2.  6.  8.) 

For 
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For  a  moment  let  it  be  fo,  and  the  point  we 
labour  at  is  therefore  accompliilied.  For  when  we 
talk  of  the  world  we  fhall  then  only  mean  the  cinjil- 
ized  world ;  and  not  only  that,  but  the  world  civil- 
ized after  our  own  ideas  ;  fmce  many  of  the  exam- 
ples quoted,  are  taken  from  nations  comparatively 
advanced  in  improvement.  Thus,  a  difference  is 
made  between  two  parts  of  mankind  ;  and  Vvhat  vv^e 
beld  is  found  to  be  true,  that  it  was  an  inaccuracy  to 
fay  the  laws  in  queilion  "  as  far  as  they  related  to  a 
"  particular  fyftem,"  were  binding  upon  all. 

But  I  fear  we  cannot  ftop  here,  fince  even  if  we 
confine  ourfelves  to  what  v^e  call  civilized  life  ; 
we  fnall  find  as  much  diverfity  in  the  opinions  of 
men  who  have  dedicated  their  lives  to  the  cultiva- 
tion of  their  reafon  and  the  ftudy  of  mankind  by 
travel  and  meditation,  as  between  the  notions  of 
favagifm  and  refinement. 

The  learned  reader  is  not  to  be  told  the  various 
abfurdities,  the  imaginary  vifions,  and  the  fome- 
times  impious  opinions,  that  have  been  fent  abroad 
under  the  form  of  Theories  of  Religion,  by  all 
ihofe  who  have  lived,  or  live  without  the  benefit  of 
Revelation. 

One  fet  of  the  antient  Philofophers,  believed  the 
world  to  have  been  formed  by  the  Gods  after  much 
labour.  Another  by  the  fortuitous  concourfe  of 
atoms.  The  one  trufled  in  a  certain  providence, 
that  was  always  at  work  for  the  protection  of  the 
wife  :  The  other,  that  the  Gods,  if  there  were  any, 
gave  themfelves  no  trouble  about  mankind,  but 
bufied  themfelves  folely  with  their  own  pleafures. 
A  third  fet,  upheld  the  dodrine  of  neceffity  and 
predellination,  which  renders  all  care  about  our 
adlions  ufelefs.  A  fourth  conceived  the  tranfmigra- 
tion  of  fouls  ;  and  almoft  all  concurred  in  a  plura- 
lity of  deities,  the  licentioufnefs  of  whofe  manners, 
and   whofe  violent  and  human  pailions,  muft  have 

generated 
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generated  ideas  of  them,  which  it  is  not  more  abfurd 
to  imagine  of  an  all  wife  and  juft  Deity,  than  they 
would  be  incapable  of  producing  any  good  effeft 
upon  morals. 

Whole  tribes  have  been  known,  as  v/ell  civil- 
ized as  uncivilized,  to  have  no  idea  of  God  or  Re- 
ligion at  all  ;  as  the  Inhabitants  of  Soldania  in  Bra- 
zil ;  of  Boranda,  and  the  Caribbee  Iflands,  and 
the  great  Sedl  calling  themfelves  by  way  of  diftinc- 
tion  the  Learned  among  the  Chinefe  ;  a  circumftance 
much  dwelt  upon  by  Mr.  Locke,  to  prove  the  non- 
exiftence  of  Innate  ideas,  {c)  In  the  Empire  of 
Japan  there  is  a  religion  called  the  Sinto  Religion, 
the  follov/ers  of  which  place  their  whole  happinefs 
in  prefent  and  fenfual  enjoyments,  {d)  The  Turlu- 
pins,  an  infamous  Seel  of  the  fourteenth  century  in 
France,  feemed  to  imitate  the  condu6l  of  the  antient 
Cynics,  in  holding  that  they  ought  not  to  be  afhamed 
of  publicity  in  the  performance  of  what  was  enjoin- 
ed by  nature  :  they  alfo  taught  that  they  were  arriv- 
ed at  a  flate  of  perfedion,  and  were  freed  from  all 
fubjeclion  to  divine  law.  {e) 

One  proportion  of  mankind  believe  in  a  principle 
of  good,  another  in  a  principle  of  evil,  {f) 

The  firft  imagine  every  thing  is  for  the  beft  ;  the 
laft  that  we  are  born  to  be  miferable.  The  Egyp- 
tians (a  cultivated  people)  worlhipped  almoft    as 

(c)  Eff.  on  Kum.  Und.  B.  i.  ct  4.  Sec.  8.  Tt  Is  right  however 
to  mention  that  modern  difcoveries  affirm  the  Literati  of  ChinJi 
to  be  Theifts. 

{d)  Broughton.  voc.  Sintoills. 

(<?)  See  Mezerai.  ch.  5. 

(f)  The  doflrine  taught  hj  the  Manichasans  ;  (Bayie  voc. 
Manes) — and  the  Magi  of  the  Perfians  ;  the  latter  of  whom 
charafterized  the  two  principles  under  iheir  famous  Gods  Oro- 
mafdes  and  Arimanius.  (Broughfon.  Hift.  of  Relig.  voc.  Magi.) 
Oromafdes  v/as  fuppofed  to  have  created  the  other,  merely  be- 
caufe,  having  no  one  to  oppofe  him,  he  could  2cquire  no  glory. 
(Id.  voc.  Arim.) 

Vol.  I.  F  many 
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many  Gods  as  there  were  Animals.  Many  other 
nations  of  Africa  pay  Divine  Adorations  to  Ser- 
pents ;  many  of  them  to  the  Devil.  The  Perfians 
worfhipped  Fire,  the  Eg^/ptians  Water,  (g) 

In  Formofa  it  is  thought  contrary  to  religion,  and 
the  law  of  nature,  for  women  to  bear  children 
before  fix  and  thirty.  Yet  they  are  abfurdly  allowed 
to  marry,  and  if  they  prove  pregnant  they  apply  to 
a  prieftefs  who  violently  brings  away  the  foetus,  {h) 
The  Armefiians  worfhipped  a  Goddefs  called  Anaitis, 
to  whom  the  daughters  of  the  greateft  men  of  the 
Country  were  dedicated,  who  as  the  greateft  honour 
they  could  pay  to  her,  proftituted  themfelves  to  all 
thofe  who  came  to  offer  facritice  ;  after  which  they 
were  eagerly  courted  in  m.arriage  as  having  acquired 
extraordinary  fan6tity.  (/)  The  Mozdarians,  a  Sect 
of  the  Mahometans,  held  the  impious  doctrine  that 
God  could  even  be  a  liar  and  unjuft  ;  {k)  And  the 
Chriflians  themfelves,  Vv^hene\^cr  they  have  depart- 
ed from  the  plain  precepts  of  the  Gofpel,  have  de- 
generated into  doctrines  equally  abfurd,  and  fatal  to 
morality.  Thus,  the  Trifcilliamfls  in  the  fourth 
century,  held  the  principle  of  Evil  with  the  Marit- 
chceans^  and  that  it  was  lawful  to  take  falfe  oaths  in 

(g)  The  God  of  their  Waters  was  Car.cpus,  coneerning  whom 
a  ridiculous  legend  is  extant.  The  Chaldacans  upholding  the 
I'uperiority  of  their  God  Fire  above  all  other  Gods,  the  proof 
of  wliicli  they  deduced  from  uniform  power  of  fire  to  deflroy 
every  thing  thrown  into  it ;  an  ^Egyptian  Prieit  made  an  Idol  of 
Canopus  with  a  large  earthen  belly  pierced  full  of  holes,  \\hich 
were  flopped  with  wax,  and  the  Lnage  filled  with  water.  A 
coniell:  with  the  God  of  the  Chaldeans  was  demanded  the  Image  ; 
uas  thrown  into  the  fire,  which  as  it  melted  the  wax,  let  out  the 
water  and  was  extinguilhed,  to  the  great  triumph  of  Canopus, 
V  hofe  fime  was  iiifiantly  bruited  throiigh  all  the  adjacent  coun- 
tries.    (Soidas  voc.  K«  (DTto- — &.  Picart,  3.  231. 

{h)  Pitart.  4-  276.  7. 

(')  Brought.  Hift.  of  Pvclig.  VOC  Anaitis. 

(!)  Id.  voc.  J^Jozdar. 

fupport 
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fupport  of  our  interefts.  (/)  The  Ophites^  ip  the  fe- 
cond  century,    imagined    Chrift  to  have  been  the 
Serpent  that  tempted  Eve,  and  therefcre  paid  adora- 
tions to  a  Serpent  in  adminiftering  the  facrament,  as 
well  as  to  Seven  Daemons  whom  they  were  reproach- 
ed with  worfhipping.  {pi)     The    GnofVics  (the  very 
etymology  of  whole  name  fignifies  enlightened^    de- 
nied the   world  to  come  ;    held  the  two  jjiinciples 
of  good  and  evil,  and  a  difference  between  God  and 
the  Creator  of  the  world.  («)  The  Simoniatis,    the 
followers  of  Magus,  denied  the  refurrection  of  the 
body,  and   with  the  Gnojl-cs  and  Nicolaitans  allow- 
ed the  promifcuous  ufe  of  women. 

Laftly,  within  our  own  view,  the  Legiflators  o£ 
millions  in  a  neighbouring  nation,  when  they  refolv- 
ed  to  carry  the  dictates  of  reafon  with  refpect  to 
religion  (according  to  their  ideas  of  them  as  far  as 
they  would  go  ;  ended  in  abolifhing  all  notions  of  a 
future  life,  or  of  a  divine  moral  Agent.  They  did 
the  firft,  by  votii  g  that  Death  was  an  eternal  fleep  ; 
by  which  they  renounced  the  immortality  of  the  foul : 
They  did  the  laft,  by  voting  that  nature  alone 
fhould  be  the  objed  of  their  worfhip,  by  which 
they  renounced  their  allegiance  to  any  fort  cf  Deity 
at  all. 

And  thus,  under  the  notion  of  religion  taught  by 
nature  and  reafon,  (and  even  after  we  have  received 
the  light  of  the  Gofpel,  if  we  degenerate  from  it,) 
there  is  nothing  fo  abfurd,  fo  uncouth,  or  fo  wicked, 
as  not  to  find  fupport  fome  where  in  the  world, 
either  in  the  civilized  or  uncivilized  part  of  it. 
And  hence  my  Lord  Shaf/bttiry^  at  the  fame  time 
that  he  contends  very  flrenuoufly  for  natural  virtue 

(I)  Prifcllllan   was  ordained  a  biftiop  (of  Avila)  and  became 
formidable.  (Baron.  Ann.  381.) 
(m)  Brought,  voc.  Oph. 
(n)  Id.  voc.  Gnoft. 

F  2  as 
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as  fofming  part  of  our  Syfiem,  is  obliged  to  own 
that  a  falje  religion  wherein  the  character  of  the 
Deity  is  evil,  will  make  Evil  to  be  confidered  as 
Good,  {o)  However  clearly  therefore  we  may  be 
able  to  demonfirate  the  truth  of  our  own  fyftem, 
upon  principles  even  drawn  from  natural  law,  the 
force  of  which  is  evident  to  us  ;  1  cannot  conceive 
how  it  can  follow,  if  thofe  principles  are  not  allov/- 
ed  by  all  the  world,  that  all  the  world  Ihall  be 
bound  to  fubmit  to  them  as  if  they  w-ere.  ISaiural 
religion  therefore  can  do  as  little  towards  enforcing 
the  obligation  upon  all,  to  purine  ore  particular 
fyftem  of  condud,  as  natural  feelings  or  confcience^ 
lince  neither  the  one  nor  the  other  prevail  in  fuffici- 
ent  univerJaHty,  to  v/arrant  the  alTertion  that  the 
ivhole  world  are  bound  by  them  in  the  fame  way. 
\Ye  may  therefore  not  unreafcnably  make  ufe  of 
the  fame  argument  againfl  Natural  Religion,  dif- 
tin6l  from  Revelation  ;  as  that  which  has  been 
ufed  againft  Natural  Morality,  diflin£l  from 
natural  religion.  Some  of  our  antagonifts  themfclves 
allow  that  morality  without  religion  is  nothing  but  a 
houfe  built  upon  the  land  ;  (p)  and  are  forced  to  own 
the  inefficacy  of  Pagan  religion,  when  with  an  anti- 
ent  father  of  the  Church,  they  complain  that  it  made 
an  illegitimate  feparation  between  morals  and  divine 
v/orfhip ;  between  mere  miniflers  of  ceremonies, 
and  the  teachers  of  wifdom.  {q) 

Now  then,  let  any  man  fet  himfelf  to  examine 
what  may  be  meant  by  that  which  is  ufually  call= 
ed  Morals,  if  confidered  as  independent  of  reveal- 
ed religion  ;  and  he  will  probably  find,  that  it  does 

(o)  Inquiry  concerning  Virtue.  51. 

(/>)  Mais  taites  Ics  plus  beau  Syfteme  du  Monde,  fi  la  Religion 
n-y-entre  pour  rien,  ce  ne  fera  guevres,  pour  ainii  tlire,  qu'une 
?vIorale  Speculative,  vous  baterez  fur  le  Sable. — Barbeyr.  Pref. 
to  Puffend.  23. 

(f)  Id.  lb. 

net 
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not  mean  merelj^  one  certain  mode  of  a£lion,  as 
pia<5lifed  by  particular  men  ;  but  any  fet  of  adions, 
which  any  clafs  of  men  may  chufe  to  devife,  pro- 
vided they  do  not  take  their  rife  from  licentioufnefs, 
or  abfolate  will,  or  caprice;  but  from  regular  prin- 
ciples, followed  up  by  pra6lice.  So  that  even  though, 
one  clafs  of  men  Ihould  be  able  to  prove  to  them-, 
felves,  that  the  principles  affumed  by  another  clafs 
are  falfe  ;  yet  if  they  cannot  prove  it  to  the  fatisfadli- 
on  of  the  latter,  the  latter  are  not  the  lefs  bound  ta 
continue  to  obferve  them. 

And  this  will  be  evident  to  any  one  who  conliders 
the  original  meaning  of  the  term  morals,  or  Mokes; 
which  is  nothing  more  nor  lefs  than  Custom,  Prac- 
tice, Action;  proceeding  upon  fome  i^wcic/z  rule 
or  inftituie.  (r) 

The  Inftitute  itfelf  is  indeed  universally  in- 
tended to  produce  the  happinefs,  or  in  other  words, 
the  Good  of  thofe  who  purfue  it ;  becaufe  the  hifto- 
ry  of  man  proves  to  us,  that  he  propofes  happinefs  or 
good,  as  the  end  of  all  his  Conftitutions ;  but  what 
the  character  of  the  Inftitute  Ihall  be ;  that  is, 
"  what  particular  alliens  fhall  be  forbidden,  and 
what  enjoined"  ;  will  depend  upon  the  varying  ideas 
of  happinefs,  or  good,  in  thofe  that  form  it. — That 
happinefs  is  the  fame  thing  as  what  is  fo  well  known 
under  the  name  ot  the  Summum  Bonum  ;  and  it 
has  been  well  defined  to  be,  "a  thing  which  is  defir- 
*'  able  ;  not  for  fcmeching  elfe,  but  for  itlclf;  that  isj 
"  it  is  the  end  to  obtain  which,  every  thing  that  is 
"  done  or  commanded,  is  but  as  the  means.  The 
"  Sportfman  believes  there  is  good  in.  the  chace ; 
'•  the  man  of  Gaiety  in  his  intrigue ;  even  the 
*'  Glutton  in  his  meal.  We  may  juftly  afi^  of 
"  thefe,  why  they  purfue  fuch  things  ?  but  if  they 
*'  anfwer,  they  purfue  them  becaufe  they  are  Good; 

{r)  Gefner.  Thef.  Ling,  Rom.  vcc.  Mores. 
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*■  it  would  be  follj^  to  afk  them  farther,  why  they 
"  purfue  what  is  Good  ?  It  would  feem  then,  the 
"  grand  queftion  was,  what  was  Good  ?  For  whe- 
"  ther  it  be  the  intr.gue,  or  the  chace,  or  the  meal, 
"  may  be  fairly  quellioned,  fince  men  in  each  in- 
'*  fiance  are  far  from  being  agreed."  (s) 

Such  is  the  opinion  of  a  writer,  of  no  fmall  fame 
forclearnefs  of  intelle6l;  and  upon  the  fuppofition that 
his  opinion  is  juil,  we  may  carry  the  principle  it  con- 
tains, from  individuals  to  Nations;  and  although  we 
may  dilcover  that  the  end  propofed  by  the  laws, 
maxims,  and  culloms,  of  different  races  of  people 
are  very  dillerent  from  one  another,  wc  may  be 
warranted  in  obferving  that  all  of  them  while  inde-. 
pendent  of  one  binding  Religion,  are  equally  Moral, 
{o  long  as  they  bona  fide  believe  that  Good  is  their 
end.     Hence  therefore,  the  morality  of  any  particu- 
lar fet  of  actions  is  not  im.pugned,  becaufe  they  are 
objedls  of  horror  and  deteftation  to  people  purfuing 
another  fet ;  and  thofe  of  mankind  who  have  not 
had  the  advantage  of  one  common  religion,  or  one 
Gonimon  code  of  laws,  to  prefcribe   to  them  with 
AUTHORITY  ;  may,  and   do  often  tear  one  another 
to  pieces,  equally  and  alike  upon  principle,  and  the 
purfuit  of  what,  abftradedly  confidered,  is  right. 
For  RIGHT  in  general  terms,  to  ufe  the  language 
of  one  of  the  moft  fenhble  expounders  of  the  Sci- 
ence before  us,  "  is  nothing  more  than  conformity 
'-'  to  the  rule  wq  go  bv,  whatever  that  rule  may 
^*  be."  (/) 

''Virtue,^'  fays  another  refpcftable  authority, 
'■  is  the  conformity  to  a  rule  of  life,  diiedting  the 
"  anions  of  all  rational  creatures  with  refped  to 
*'  each  other's  happinefs  ;  to  which  conformity  eve- 
"  ry  one  is  in  all  cafes  obliged  :"  (u)     But  granting, 

(s)  Harris  Hermes,  p.   297.  ;^d  Edit; 

(t)  Pavley,  Mor.  Phil.  B.  2.  ch.  i, 

(jt)  Bp.  Law's  Pref.  to  King  on  the  Grig,  of  Evil. 

what 
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what  cannot  be  denied,  the  obligation  to  conform  to 
the  rule  once  eflabUjhed;  ftill,  what  the  rule  fhall  be, 
is  left  unfettled  ;  and  the  obligation  upon  all,  to  ob- 
ferve  one  particular  condu6l,  remains  floating  in  as 
much  uncertainty  as  ever.  For  we  cannot  too  often 
obferve,  that  the  conteft  all  the  way  through,  is  not 
fo  much  to  determine  how  obligation  to  obey  a.  par- 
ticular code  is  produced ;  as  to  fhew  that  there  may 
be  various  codes,  according  to  the  varying  ideas  of 
men  ;  a  polition  which  feems  to  be  allowed  in  ano- 
ther work,  by  the  laft  mentioned  author  himfelf^ 
when  after  having  taken  notice  of  the  difparity  be- 
tween the  abilities,  tempers,  opportunities,  fituati- 
ons  in  the  world,  or  governments  under  which  they 
live,  which  is  to  be  found  in  different  men  ;  he  em- 
phatically adds,  "  To  fpeak  therefore  of  one^fxed, 
''  immutable,  and  ««zx;^r//:z/ law  of  nature,  is  framing 
**  an  imaginary  fcheme  without  the  leaft  foundation 
"  in  the  nature  of  things,  dire6lly  contrary  to  the 
*'  prefent  order  of  the  Whole  CfvEation."  (w) 

(a-)  Confiderat.  on  the  Theor.  of  Religion,  p.  4.  "  Virtue," 
{ays  Archdeacon  Paley,  "  is  the  doing  good  to  mankind,  in  obe- 
*'  dience  to  the  will  of  God  and  for  the  fake  of  everlafting  hap- 
"  pinefs."  Alor.  Phil.  B.  i.  ch.  7.)  This  delinition  is  thorough- 
ly found.  But  the  hope  of  everlafting  happinefs  can  be  made 
out  with  certainty,  only  by  revealed  religion.  Ivor  can  there  be 
any  other  motive  from  Nature  alone,  fufiicientto  oblige  us  to  vir- 
tue, Jhouli  we  not  he  inclined  to  it,  unlefs  it  were  fhewn,  (which 
never  has  been  done,)  that  virtue  is  not  only  the  beft  means  of 
ol)taining  Happinefs,  but  is  in  fadl  the  fame  thing  with  it.  The 
definition  is  no  where  incompatible  with  our  SyRem,  and  in  part-^ 
fuppons  it.  .     ' ' 


CKAP. 
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CHAP.     III. 

FOUNDATION    OF    THE    LAV/    OF    NATIONS. 

A-KD  thus  from  any  thing  we  have  yet  feen,  nei- 
ther natural  Conscience,  nor  even  Religion, 
coniidered  a-part  from  Revelation,  are  able  to 
produce  that  certain^  umverfal^  and  immutable  fcheme 
of  duties,  which  we  muft  fuppofe  to  be  acknowledg- 
ed, by  the  whole  univerfe,  before  we  can  make  out 
from  natural  law  alone,  the  particulars  of  what  is 
meant  by  the  dehnition  of  the  Law  of  Nations,  which 
we  confideied  in  the  beginning  of  the  laft  Chapter. 

M  ... 

It  was  in  mercy  to  mankuid,  divided,  led  aftray, 
and  affiicled  with  thefe  difcordant  ideas  concerning 
the  only  thing,  which  if  they  all  thought  alike  of  it, 
would  indeed  force  them  to  confider  one  another  as 
"brethren  :  it  was  to  remedy,  either  the  inefficacy  of 
the  natural  law  to  produce  z  general  and  uniform  vir- 
tue ;  or  the  total  lofs  of  the  law  itfelf;  that,  that 
high  and  glorious  gift  contained  in  the  Christian 
difpenfation  was  beftowed  upon  the  world. 

By  this,  more  certain  indications  of  the  power, 
and  attributes  of  the  Creator  were  given  to  men. 

Their  duty  was  let  before  them  with  precifion,  and 
Simplicity  ;  and  above  all,  reafons  for  it  were  afligned, 
v/hich,  where  they  are  allowed,  muft  put  an  end  to 
all  doubt,  and  carry  obligation  to  the  mofl  ignorant 
mind. 

The  very  exiftence  of  this  difpenfation,  proves  to 
\is,  I  think,  the  want  of  power  in  the  fyftem  called 

(«)  Of  Pi'efident  Montefquicu. 

the 
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tlie  law  of  nature,  to  enforce  thofe  moral  duties  m 
all  their  univerfality,  for  the  univerfality  of  which 
fo  much  is  contended. — For  why,  might  it  be  afiied, 
was  this  wonderful  revelation  belt  owed  upon  man- 
kind, with  all  its  fplendid  train  of  miracles,  and  mar- 
tyrdoms, and  the  long  continuation  of  the  divine 
interpofition,  which  has  afibrded  fo  many  handles 
for  hifJelity  to  lay  hold  of;  if  every  thing  which- 
it  was  meant  to  bring  about  Vv-ith  refpedl  to  Morals, 
could  have  been  done  without  it  ?  Why  alfo  that 
complaint  which  with  the  greateft  juflice  is  in  every 
body's  mouth,  that  if  Religion  were  banifhed,  the 
whole  people  would  be  corrupted  ;  the  pra6^ical 
truth  of  w^hich  is  brought  home  to  our  own  times  in 
melancholy  force,  from  the  contemplation  of  what 
has  paffed  among  the  French ;  and  the  conlideratioa 
that  nearly  all  thofe  amongft  ourf'lves  who  feek  to 
difturb  the  peaceful  order  of  things,  are  profeffed 
Deifts,  or  followers  of  Reafon ;  that  is,  whofe  mo- 
ral principles  can  feldom  be  fixed  or  generally  under- 
ilood. 

Now  although  very  refined  Intelle(5l,  attended 
with  the  advantages  of  much  leifure  and  meditation, 
has  fometimes  been  able  to  form  a  very  virtuous  fyf- 
tem  of  morals  ;  and  one  or  two  were  formerly  able 
to  make  ©ut  fomething  like  the  dcdlrine  of  rewards 
and  punifhments ;  yet  it  was  fo  enveloped  in  obfcu- 
rity,  and  fo  fragile,  from  infufficient  elementary  prin- 
ciples, that  \k\Q.  generality  of  men  could  not  enter  into 
them,  becaufe  they  could  not  feel  their  force ;  and 
the  generality  of  men  can  not  be  fuppoled  to  be 
bound  by  laws  w^hich  they  do  not  underfland. 
Whereas  there  is  this  invariable  advantage  which  the 
meaneft  Chriftian  has  over  many  of  the  proudeR: 
Philofophers  ;  that  he  can  immediately  fet  forth  the 
plaineft,  and  at  the  fame  time,  the  moft  forcible  mo- 
tives for  living  a  life  of  virtue  \  while  the  latter  is 

often 
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often  loft  in  paradoxes,  or  forced  to  deduce  his  con- 
fequences  from  pofitious  of  his  own  alTuming.  (b) 

It  may  be  faid,  and  with  great  reafon,  that  accord- 
ing to  our  own  principles,  the  laws  of  Ghriilianity 

(3)  The  moft  exalted  ftate  of  human  reafon,  fays  Dr.  Middle- 
ton,  is  fo  far  from  fuperfeding  the  ufe,  that  it  demonftrates  the 
benefit  of  a  m-^re  explicit  Revelatiox.  For  though  the  natural 
law,  in  the  perfection  to  which  it  was  carried  by  Cicero,  might 
ferve  ior  a  fuiSclent  guide  to  the  few,  fuch  as  himfelf,  of  enlarged 
minds,  and  happy  difpofitions  •,  yet  it  has  been  fo  long  depraved 
and  adulterated  by  the  prevaling  errors  and  vices  of  mankind, 
that  it  was  not  difcoverabie  even  to  th.fe  few,  without  great  pains 
and  iludy,  and  could  not  produce  in  them  at  laji,  any  thing  more 
than  a  Ao/)^,  ne\er  to  full p^rjiuifion  \  whilll  the  greateft  part  of 
mankind,  cjsn  ofth  virtuous  and  inqui/itivs,  lived  without  the 
knov.'ledce  of  God  or  the  expedation  of  a  Futurity.  Middlet, 
Life  of  Cicer.  2.  562.  note  x.  Quarto. 

The  neceffity  for  revelation  to  minds  that  are  not  able  to  make 
out  the  law  by  reafon,  is  alfo  acknowledged,  as  it  were  in  fpite 
of  themfelves,  by  Suarez  and  Puffendort,  thofe  great  fupporters 
of  the  contrary  opinion.  (Suarez  De  leg.  ac  Deo.  legifl.  L.  2. 
C.  4.  S.  9.  and  Putfen  2.  3.  20.)  The  latter  there  confeffes  that 
there  is  fome  reafon  to  imagine  that  God  himlelf /izaj'^/  the  pri- 
mitive men  the  chief  heads  of  the  law,  which  were  afterwards 
fpread  and  preferved  by  Education.  Thofe  indeed  who  do  not 
attribute  fo  much  as  Lord  Kaims  to  the  brute  ignorance  which 
the  Syftem  of  the  State  of  Nature  fuppofes,  may  reafonably  be- 
lieve in  the  Creed  of  our  fathers,  and  imagine  that 

,  .  .  God  or  Angel  Gueft, 

With  Man  as  with  his  friend,  familiar  ufed 
To  fit  indulgent. 
If  \o,  a  fair  queftion  may  be  raifed,  whether  a// religion  was  not 
originally  revealed.  (See  a  little  trad:  written  by  Dr.  Doeg,  en- 
titled Letters  on  the  Savage  State,  and  addreffed  to  Lord  Kaims.) 
A  doubt  is  there  not  unreafonably  ftarted,  whether  it  is  even 
poffible  for  Savagifm  to  improve,  if  lejt  to  itfelf.  Bp.  But- 
ler himfelf  in  another  work  allows,  that  Natu'-al  Religion  before 
Revelation,  was  fo  clogged  with  Superftition,  "  that  it  was  total- 
ly corrupted,  and  in  a  manner  loft."  (Analog.  Part  II.  Ch.  i.) 
Novv  the  imperfeflion  of  Natural  Law,  or  Natural  Religion,  as 
the  foundation  of  any  ether  law,  is  equally  manifeft,  whether  we 
iay  that  there  is  really  no  fuch  thing  ;  (w  hich  we  do  not  pretend 
to  atnrm  ;)  or  that  it  is  not  to  be  made  out  in  lufficient  clearnefsj 
while  fo  foul  and  obfcured  with  prejudice  and  fuperfdtion. 

itfelf 
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iifelf  are  not  binding  upon  thofe  who  have  never  re- 
ceived them.     We  agree  to  that  piopolition,  and  it 
is  our  very  point  that  we  fhould  do  fo ;  lince  we  ob- 
ferved  in  the  beginning,  that  if  the  Natural  law  was 
not  difcoverable  with  exaclnefs ;  if  it  fhould  prove 
to  be  little  underftood,  or  fo  incrufted  with  prejudices 
or  ignorance,  that  we  could  not  come  at  it  with  any 
certainty;  we  muft  content  ourfelves  with  fuch  a 
fort  of  obligation,  and  fuch  a  plan  of  condud,   as 
different  clajfes  of  nations  adopt,  according  to  their 
different  Religions  or  Syilems  of  Morality.     When 
thefe  are  known,  whether  they  are  Chriftian,  or  Ma- 
hometan, or  Pagan,  we  may  give  a  tolerable  guefs 
at  the  Spirit  of  the  Charader  of  the  people,  ai^d  the 
genius  of  thofe  laws  which  govern  their  infercourfe. 
When  they  are  not  mentioned  ;  and  Vv'e  content  our- 
felves with  afferting  a  particular,  and  ramihed  duty, 
hecaiije  recommended  by  the  laii-s  of  nature  and  reajcn, 
we  cannot  iiifficiently  depend  upon  them  to  be  fure 
of  the  power  of  their  obligation,  or  that  the  precife 
conduct  recommended  is  in  reality  binding. 

By  fhewing  therefore  the  neceflity  and  the  fuperi- 
ority  of  the  Chriflian  Revelation,  we  meant  iimply 
to  point  out,  the  impoffibility  of  the  law  of  Nature 
to  carry  with  it  an  obligation  to  purfue  thcfe  duties, 
which  are  in  general  only  obferved  under  the  obli- 
gations impofedbyCHKisTiAxiiY  ;  not  to  affert  that 
the  latter  obligati'^ns  expended  themfelves  to  all  man- 
kind, even  to  thofe  who  were  ignorant  cf  them. 

Whence  then  are  we  to  derive  the  origin  of  that 
obligation  which  is  fuppofed  to  bind  us  ?  Where  are 
we  to  look  for  the  rule  which  is  to  diredt  the  conduct 
of  Man  towards  Man  ;  and  of  Nation  tov/ards  Na- 
tion ? 

We  have  anfwered,  to  that  religious  and  moral 
fyilem,  whatever  it  may  be,  which  t^  e  diherent  men 
and  nations  that  are  in  the  habits  of  interccurfe  with 
one  another,  confider  of  force  lufiicient  to  govern 

their 


*^  FOUNDATION  O? 

their  various  adions.  Of  tbefe  we  may  be  allowed 
to  ipeak  with  certainty,  fmce  of  thefe,  the  firft  prin- 
ciples, or  in  other  words,  the  premifes,  are  fuppofed 
to  be  fettled  and  generally  underftood  by  thofc  wha 
purfue  them;  while  others,  which  are  too  rafhly  ex- 
tended to  all  m.ankind  ;  are  for  the  moll  part  fludu- 
ating,  and  even  after  being  fixed,  are  liable  to  be 
changed.  It  follows  therefore,  if  our  principles  are 
allowed,  that  the  greater  number  of  the  writers  on  the 
fubje6l,  high  and  deferved  as  is  their  reputation,  have 
attempted  too  much  in  fetting  out  from  fuch  vaft  and 
extenlive  principles  ;  or  in  laying  down  the  law^s  of 
Nations,  as  if  they  were  the  laws  of  the  World. 

General  principles  fliould  undoubtedly  be  exten- 
five  ;  but  they  Ihould  not  be  the  lefs  certain  for 
being  fo  ;  and  if  they  are  too  extenlive,  fo  as  to  be- 
come vague,  or  contefled,  the  Theories  which  are 
founded  upon  them  are  liable  to  be  mifunderflood,. 
perpetually  difcuffed,  and  even  overturned. 

Rejeding  therefore  the  laws  of  Nature  and 
Reason  (as  the  fole  foundation  of  the  law  of  Na- 
tions,) becaufe  we  do  not  conceive  them  powerful 
or  fixed  enough,  to  bear  the  fabric  that  is  ereded 
upon  them  ;  we  conclude  that  what  is  commonly 
callecl  the  law  of  nations,  is  not  the  law  of  a/i  na- 
tions, but  only  of  fuch  Sets  or  Classes  of  them 
as  are  united  together  by  fimilar  religions,  and  fyf- 
tems  of  morality.  It  will  depend  therefore  upon  the 
loundnefs,  or  unioundnefs  of  thofe  religions  and  fyf- 
tems,  v/hether  particular  nations  will  purfue  the  par- 
ticular fcheme  of  morals,  which  with  us  are  called 
virtuous,  or  not.  If  the  fyftem  is  well  founded,  we 
may  expert  the  law  to  be  of  one  certain  cad;  and  of 
a  virtuous  charafter.  If  it  is  not  well  founded,  the 
law  muft  be  uncertain,  fluctuating,  and  of  a  Charac- 
ter perhaps  deteftable  to  many  other  nations.  As  a 
plain  conlequence  it  will  follow,  that,  if  two  Syftems 

are 
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are  totally  different,  (which  may  fometimes  happen,) 
(c)  the  Classes  of  nations  v;hich  are  governed  by 
them,  can  have  very  little  like  a  law,  common  to 
both,  to  dired  their  intercourfe,  and  may  even  there- 
fore be  always,  or  almoll  always,  in  a  Hate  of  hof- 
tility.  Hence  alfo  a  corollary  may  be  deduced,  that 
the  proportion  of  obedience  which  is  yielded  by  any 
two  nations  to  a  parikidar  rule  of  conducl,  "'  mull 
depend  upon  the  degree  of  affinity  which  there  is 
between  their  Religions  and  Syilems  of  IVIorality." 

With  us  in  Europe,  and  the  nations  that  Ipring 
from  us,  the  moral  fyllem  is  founded  upon  Reveal- 
ED  Religion.  In  other  words,  it  is  the  fame  with 
Christiakity  itfclf.  The  great  plan  of  our  duty ; 
the  complexion  of  our  minds  ;  our  ideas  of  jullice; 
our  foftened  mancers  :  our  laws  and  cuftoms ;  and 
confequcntly  the  whole  force  of  our  moral  obligati- 
on, take  their  rife  and  colour  from  the  Christian 
Religion.  But  if  this  is  fo  in  all  our  private  relations'; 
in  the  '*  charities  of  kindred,"  and  the  charadter  of 
our  municipal  laws ;  it  is  but  a  natural  confequence 
that  the  fame  leading  and  elTential  principles  of  a<5ti- 
on,  fhould  influence  the  whole  body  of  our  Law  of 
Nations.  Various  other  caufes  have  no  doubt  con- 
curred to  produce  that  difference,  which  in  the  pro- 
grefs  of  our  inveftigation  we  fhall  probably  difcover 
between  the  European  Law^  and  that  of  other  claffes 
of  people  ;  and  to  thefe  we  fhall  diredl  our  attention 
in  the  proper  place.  For  the  prefent  we  content  our- 
felves  with  barely  pointing  out  what  feems  likely  to 
be  the  true  foundation  of  every  Law  of  Nations,  as 
it  may  appear  to  govern  the  different  divifions  oi  the 
world. 

In  the  ncTit  Chapter  we  mean  to  come  to  the  more 
particular  application  of  thefe  principles,  and  to 
Ihew  how  what  is  here  only  laid  dow-n  a  priori,  and 
in  theory,  is  borne  out  by  the  pradice  of  mankind. 
We  Ihall  there  take  a  curfory  view  of  the  different 
{c)  See  the  next  Chap, 

principles 
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principles  which  feem  to  a61uate  various  Sets  or 
Classes  of  people,  as  they  fall  into  diiferent  dif- 
tridls,  and  obferve  diiferent  religious  and  moral  fyf- 
tems ;  which  if  it  cannot  be  fhewn,  we  confefs  that 
the  truth  of  our  Theory,  though  it  may  not  be  to- 
tally deftroyed,  will  be  wholly  without  fupport. 

But  farther  alfo,  if  our  principles  are  allowed,  the 
Law  in  quellion,  muft  not  only  be  different  in  differ- 
ent diftridls  of  the  Earth  at  prefent ;  but  even  in  the 
fame  diftrid,  it  muft  have  varied  in  the  courfe  of 
time,  in  proportion  as  revolutions  have  happened  in 
the  religious  and  moral  fyftems  of  its  nations. 

To  the  examination  of  this  point  we  fhall  alfo  haf- 
ten,  and  it  wuU  be  our  ultimate  tafk,  in  order  the 
better  to  prove  the  truth  of  our  politions,  to  trace 
the  whole  progrefs  and  changes  of  the  law  among 
the  European  States ;  to  attempt  to  point  out  the 
caufes  of  thofe  changes  ;  to  fettle  their  chronology ; 
and  to  mark  the  conne(^ions  and  duration  of  their 
effe^s. 


CHAP. 
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CHAP.     IV. 

THAT  THE  LAW  OF  NATIONS,  IS  NOT  THE  LAW  OF 
THE  WORLD. 

W  HOEVERhas  confidered  the  variety  of  Cha- 
ra£ler  which  is  every  where  the  attendant  of  Huma- 
nity; the  different  divilions  of  Men  into  different 
diftridts,  and  aimoft  into  different  fpecies  ;  the  diver- 
lity  of  cuftoms,  of  religion,  and  confequently  of 
morals  ;  the  notions  of  right  and  wrong,  extremely 
oppofite  in  diftant  places  ;  the  prejudices  and  man- 
ner of  life,  arifing  from  Climate  or  geographical 
pofition :  whoever  has  confidered  thefe  things, 
would  be  led,  it  fhould  feem,  to  imagine  a  priori, 
that  there  was  a  marked  and  pointed  difference, 
among  different  claffes  of  nations,  in  their  mode  of 
carrying  on  their  intercourfe  together — It  has  a  pal- 
pable effed  upon  the  genius  of  their  civil  lav/,  {d) 
and  we  may  not  unrealonably  believe  that  it  has  the 
lame  on  their  law  of  nations ;  fo  that  when  by 
chance,  curiofity,  or  mutual  wants,  nations  that 
have  never  heard  at  all,  or  heard  but  little  of  one 
another,  come  to  have  communication  together; 
the  manner  of  that  communication  can  hardly  be 
the  fame  with  that  to  which  they  have  been  accuf- 
tomed — I  do  not  here  fpeak  of  the  mere  ceremonial 
of  the  meeting ;  for  that,  as  might  naturally  be  ex- 
peded,  would  be  almoft  as  diverfified  as  their  drefs 
or  language  ;  but  of  thofe  laws,  and  notions  of  the 
nature  of  their  mutual  rights,  which  it  is  the  intereft 

(^)  Se€  IMontefq  Sur  les  principes  qui  forment  i'efprit  gener. 
Dc  I'Efpr.  c'cs  Loix,  L.  19. 

of 
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of  ail  who  are  concerned  to  obey,  for  the  fake  of  the 
fafety  of  the  communication. 

The  Hiiioiy  of  the  World,  and  the  accounts  of 
obferving  travellers,  tend  very  much  to  confirm  the 
ilrength  of  this  opinion. 

In  fome  countries.  Theft ,  though  prohibited  by 
tbe  inhabitants  among  one  another,  has  been  per- 
mitted towards  Foreigners,  (e)  With  one  nation,  a 
Stranger  has  been  received  Avith  open  arms  as  a 
Citizen,  By  the  fame  people,  when  their  political 
iituaiion  was  altered,,  he  was  reduced  to  captivity. 
(jT)  By  another  he  has  been  put  to  death  from  the 
mere  circumftance  of  his  being  a  Sranger.  {g)  With 
a  third,  he  is  hardly  permitted  to  land,  fhould  he 
come  upon  the  coaft,  and  never  to  advance  into  the 
interior.  {It)  With  a  fourth,  it  was  even  part  of 
^.heir  religion  to  kill  him  if  he  be  a  Chriftian.  (/) 

When  war  breaks  forth,  the  varieties  of  the 
modes  in  which  it  is  purfued  are  without  end.  A 
Roman  thought  it  right  to  give  notice  to  his  Enemy, 
and  fummon  him  lirft  to  do  Juftice,  before  he  de- 
clared himfelf.  An  Indian  will  lie  for  weeks  in  the 
gTafs,  and  wreak  his  vengeance  upon  the  offending 
party  Vv'ithout  any  declaration  at  all.  A  Clirijiian 
treats  his  prifoner  with  courtefy,  and  difmiifes  him 

[t^  AroDno;  die  antient  Germans,  the  inhabitants  of  the  South 
Sea  iilands— -The  Arabs,  and  Tartars,  &c. 

See  alfo  Eufbequlus'  account  of  feveral  Turklfli  nations  whicK 
>.e  vifited,  among  whom  he  who  was  held  an  expert  TJite.f  was 
efcemed  a  great  man,  and  he  who  was  the  contrary  was  looked 
upon  as  a  mere  Hock  or  trunk.  Q^i  dcxtro  Mercuric  furatur,. 
maenus  cer.ietur  ;  qui  nefcir,  ut  ftipes  et  truncus  defpicitur  : 
ini^'v'ix  cornmv.nihice  (Ugnu\iudkati(.r. — Leg.  Turc.  Epift.  3. 

( /')  Vide  infra  Chap,  VI.  concerning  the  Greek  and  Roman 
Law. 

(^e)  By  a  law  of  Bu/tris  in  /Egypt,  and  the  cuflonis  of  the 
Scythians  who  immolated  Strangers  to  Diana. — See  Puffend. 
reafoning  unon  ihefe  cufloms.  D.  de  Nat.  &  des  Gens.  2.  3.  9. 

(A)  The  law  of  China. 

(?)  The  Mahometan  law. — Alcoran,  Ch.  8,  40. 
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now  without  ranfom  ;  (k)  A   Trrrk  condemns  him  td 
miferable  Slavery.     Vail  Empires  as   we  have  feea 
are  in  the  praflice  of  facrifcing  their  Captives,  in  % 
manner  the  moll  horrid,  out  of  duty  to  their  Gods  : 
Other  Savages  will  pour  molten  lead  down  their 
throats,  or  confine  them  for  years  in  dungeons  in  the 
common  mode  of  punifhment ;    Others  again,  w^ill 
tie  them  to  ilakes,  and  eat  their  mangled  and  half 
roafted  fleili  before  their  faces,  out  of  a  principle  of 
honour.     One  tribe  of  men,  will  poifon  their  wea- 
pons ;  Another,  will  make  ufe  of  none  that  do  un- 
ncceffary  mifchief:    Among  one  fet  of   people,    a 
Pirate  is  almoil  a  term  of  honour :  Among  another, 
he  is  hanged  as  a  Thief.     With  one  Sovereign,  an 
Amhaffador  IS  i\\Q  mo^  facred  of  charaders  :    With 
another  he  is  confidered  as  a  mere  hollage  for  the 
good  behaviour  of  his  nation. 

This  diverfity  of  cuflom  is  endlefs  ;  yet  all  the 
nations  thus  differing  in  their  mode  of  intercourfe, 
imagine  they  are  purfuing  a  condud  w^arranted  by 
Lav/3  which  are  common  and  v/ell  known,  and  the 
contrariety  is  moil  marked  between  countries  that 
are  mod  diflant,  and  molt  feparated  by  religious 
opinions. 

The  God  of  War,  was  alraoft  the  only  Gou, 
worlhipped  by  our  Scythian  anceftors  ;  and  the  Hate 
of  their  part  of  the  world,  was  accordingly  a  Hate 
of  perpetual  war.  To  mix  and  to  die  in  the  battle, 
in  order  to  drink  from  the  fkulls  of  Enemies  in  the 
Hall  of  Odin,  w^as  a  part  of  their  religion,  and 
dearefl  ambition  ;  and  he  was  difgraced  v;ho  had 
not  well  earned  thefe  honours.  A  people  however 
of  this  ftamp,  could  never  be  brought  to  liften  to 
dodrines,  or  to  attend  to  laws  which  called  for  the 

{k)  For  iKe  account  of  Ranfom,  as  it  formerW  ftood,  fee 
Chap.  9. 

Vol.  I«  G  obfcrvance 
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obfervaiicc  of  peace  and  order,  fuch  as  the  Chrif- 
tians  held  out,  ar.d  comparatively  pradlifed.  (/) 

When  the  New  World  was  opened  to  the  fpirit 
and  adventure  of  the  Old,  it  was  reafonable  to  ex- 
ped  what  was  found  ;  tiew  laws  and  cufton.s,  as 
well  as  a  new  people  and  language.  But  on  that 
\-ery  account  it  v/as  not  reafonable  to  expef^,  that 
the  intercourfe  between  the  Spaniards  and  the  Mexi- 
cans fhould  be  governed  by  the  fame  cufloms  as  the 
intercourfe  of  Nations  in  Europe  :  nor,  if  the  latter 
facrificed  their  prifoners  to  their  Gods,  could  the 
former  fairly  complain  of  it  as  a  breach  of  the  Law 
of  Nations.  Yet  to  the  allcnifhment  and  horror  of 
every  thinking  and  good  mind,  this  was  one  of  the 
charges  on  which  the  innocent  and  unfortunate  mo- 
narch of  Peru,  was  put  to  death  by  the  rutblefs 
PizzARO.  (ra) 

Examples  might  be  drawn  out  to  a  length,  even 
fatiguing,  to  fhov/  hov/  oppofite  the  general  notions 
of  States  have  been  at  various  times  and  places,  and 
how  little  it  can  be  expe(fted  to  find  a  fimilarity  of 
fentiment  or  of  conduft,  except  among  particular 
nations  only,  few  in  comparifon  with  the  reft  of  the 
w^orld. 

Such  nations  indeed  we  may  reafonably  fuppofe 
to  be  governed  by  the  fame  law,  which  is  rendered 
the  more  neceifary,  as  their  intercoufe  is  more  fre- 
quent ;  they  will  naturally  at  leafi:,  pay  higher  ref- 
pedl  to  culloms  which  are  knowm  and  received,  and 
v.hich  accommodate  themfelvcs  to  their  own  preju- 
dices ;  than  to  others,  of  which  they  know  nothing 
which  they  do  not  underftand,  or  v/hicl]  may  even 
be  repugnant  to  their  deareft  and  moll  favourite 
principles. 

.(ly  ?fe  Chap  7.  on  the  Scandinavian  Law  of  Nations. 
("/.>.)  Rotertfon's  Anier.  3.  46.     Atuhalpa  was  even  tried  by  a 
Spai.;fh  Court  ct  Jullice, 

According 
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According  therefore  to  our  former  obfervation, 
\ve  find  that  the  world  is  for  the  mofl:  part  carved 
out,  as  it  were,  into  different  Sets  of  Nation?^  all  of 
them  underftanding  one  another;  and  the  alliance  is 
the  more  ftrid,  according  as  they  are  bound  by  the 
fame  political  fyflem,  the  fame  interefts,  the  fame 
religious  prejudices,  or  the  fame  geographical  por- 
tion. 

The  latter  is  of  great  importance.  The  whole 
fpirit  and  genius  of  a  People  may  talie  >  their  rife 
from  their  fituation  on  the  Globe ;  and  they  are 
Shepherds,  Hulbandmen  or  Merchants,  according 
as  they  find  themfelves  placed  in  Mountains,  in 
Plains,  or  on  the  Coafis  of  the  Sea.  Each  Clafs  of 
People  may  be  laid  to  have  a  different  Law  of  Na- 
tions ;  and  with  the  latter  this  remarkable  circum- 
riance  almoft  invariably  attends  them ;  that  that 
"which  feems  the  moll  tranfient,  the  mofl  evafi.ve, 
and  the  mofl  common  of  all  the  works  of  nature, 
becomes  a  fixed  permanent  property,  through  the 
avarice  of  man.  Wherever  a  fpirit  of  commerce 
has  prevailed,  the  Sea  has  become  as  much  an 
objecl  of  contention  as  the  Land.  The  poffeffi^ 
on  of  certain  Fifheries,  and  the  right  to  a  particu- 
lar Navigation,  have  every  where  been  points  of 
the  utmoft  importance  in  the  Politics  of  the  Nations 
interefled,  and  given  birth  to  certain  regulations  and 
laws,  wholly  indifferent,  if  not  wholly  unknown  to 
Nations  of  an  oppolite  characler. 

The  account  and  hillory  of  all  thefe  various  laws 
in  different  parts  of  the  world,  and  at  different  ceras 
of  improvement,  would  be  a  w^ork  of  no  mean 
confequence  to  a  mind  of  enlarged  enquiry;  {ri)  it 

(w)  A  fliglit  enumeration  of  fome  few  of  them  has  been  made 
by  Dr.  Falconer,  in  his  Remarks  on  the  Lifluence  of  Climate.  B, 
6-  Chap.  T^.  Some  of  them  alfo  are  to  be  found  fcattered  up  aad 
down  the  bulkj  work  of  Anderfon  on  Commerce. 
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is  not  however  the  obje£l  of  the  prefent  dillertatiod 
to  attempt  it. 

Thus  then,  diftindl  Clafles  of  Nations  have  dif- 
tingaiihiag  Sets  of  cuftoms. 

The  North  American  Indians  have  one  ;  the 
Indians  of  the  South  Sea  another  ;  The  Negroes 
a  third;  the  Gentoos  a  fourth;  the  Tartar  Na- 
tions a  fifth  ;  The  Mahometans  a  fixth  ;  -  The 
Christians  a  feventh,  andfooc. 

With  the  two  laft,  their  Religion  had  in  other 
times  an  evident^  and  if  I  may  fo  fay,  2i  formal  ef- 
fe6l,  upon  their  Law  of  Nations.  The  follov/er  of 
Mahomet  was  commanded  by  the  volume  of  his 
duty  {o)  to  wage  war  on  Chrillianity,  and  to  llaugh- 
ler  its  profelTors  ;  and  his  very  mode  of  making, 
profelytes  was  by  the  fword.  [p) 

On  the  other  hand  we  find  nothing  fo  common  in 
the  public  affairs  of  Europe,  (more  particularly  in 
former  times,  when  its  danger  was  more  to  be 
dreaded,)  than  to  take  arms  for  the  defence  of  Chrif- 
tianity  againft  the  Turks ;  and  the  Family  of  Aujlria, 
whofe  power  and  zeal  in  that  fcrvice  were  greater 
than  others,  derived  at  one  time,  much  profit  from 
an  attention  to  thefe  prejudices.  (^)  of  the  fame 
nature  with  this,  were  the  motives  for  thofe  defola- 
ting  wars  known  by   the  name  of  Crusades  ;  in 

(o)  Alcoran,  Chap.  S.  40. 

(p)  See  Mod.  Un.  Hifl.  i.  248.  Oftav.  In  more  antient  day* 
alio,  the  profeffion  of  Chrillianity  was  the  caufe  of  enmit/  from 
the  Perfians  to  the  Romans.  "  I  will  never  give  peace  to  the 
Emperor  of  Rome,"  (Heraclius)  faid  Chofroes,  "  till  he  hat 
abdured  his  crucified  God,  and  embraced  the  worihip  of  the 
Sun."— Gibbon's  Dec  and  Fall,  Cha,  46.  ^ 

(§')  A  compliance  alfo  with  thefe  prejudices,  formerly  pro- 
duced an  opinion  in  England,  that  it  was  againft  the  Coinnon 
Law  to  make  a  Treaty  with  Infidels.  4  Lift.  1 55.  See  the  Chap, 
ier  on  the  Influence  of  Treaties  and  Conventions. 
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which  the  extirpation  of  Infidels,  and  the  recovery 
of  a  Country  fairly  poffeffed  according  to  the  maxims 
of  the  world  ;  (r)  were  held  out  as  legitimate  and 
equitable  caufes  for  war,  merely  from  the  facrednefs 
of  the  prejudices  in  its  favour.  It  is  ncedlefs  to 
point  out  how  little  this  could  be  admitted  by  nations 
who  never  had  heard  the  name,  much  lefs  of  the 
hiftory,  and  who  could  not  pofTibly  underfland  the 
nature  of  the  Divinity  of  Chrift.  (j) 

The  community  of  worfhip  however  is  confidered 
by  Grotius  as  fo  great  a  bond  of  political  union 
among  the  Chriftians,  that  in  that  part  of  his  work 
which  treats  of  Alliances,  he  holds  that  no  Chriji'ian 
State  can  be  cxcufed  from  aflifting  another,  when  at- 
tacked by  hifidels.  (/) 

This  profeffion  of  the  fame  Religion,  marked  out 
the  European  Nations  as  diftind  from  the  reft,  in  va- 
rious other  ways.  To  preferve  the  peace  of  Chrif- 
tendom,  and  fpare  the  effulion  of  Chriftian  Bloody 
was  always,  and  is  at  this  day,  a  favourite  and  po- 
pular reafon  given  by  one  State,  for  its  interference  ia 
the  affairs  of  another. 

The  Pope  indeed,  as  the  common  Father  of  Chrif- 
tendom,  was  the  direding  member,  or  more  proper- 

(>)  The  H0I7  Land  haci  been  in  peaceable  poiTeflion  of  the 
Infidels  for  five  hundred  years  when  the  Crufades  broke  out. — > 
Maimbourg.  Hift.  des  Croif.  L.  i.  An.  109;^. 

(i)  To  uphold  the  Glory  of  the  Almighty,  to  recover  the 
Kingdom  of  Chrift,  and  to  promote  the  good  of  the  true  Be- 
lievers, wei-e  the  profefled  caufes  of  thofe  celebrated  wars,  in 
v.'hich  the  Weft  and  the  Eall  were  in  arms  againft  one  another, 
with  very  little  interruption,  for  a  fpace  of  four  hundred  years; 
Maimbourg  himfelf  evenfo  far  down  as  the  laft  century,  feems  to 
think  that  they  were  acceptable  to  God.  "  Ou  plutot,"  (fays he, 
fpeaking  of  Peter  the  Hermit)  "  que  Dieu,  qui  avoit  choifi  cet 
"  inftrument  pour  f aire  eclater  fu  puijfance  et  fa.  gloire,  &c.  Id.  lb. 

(/)  De  J.  B.  et  P.  2,  15.  12.  He  pofltbly  however  meansonly 
in  thofe  cafes  where  the  exiftence  of  the  common  religion  isab- 
folutely  threatened;  as  long  before  his  time,  the  Turks  were  re- 
ceived into  the  political  conncdiocs  of  Eurooe.  Vide  infr. 
Chap.  XV. 
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\y,  as  we  fhall  fee,  (ii)  the  Defpot  of  a  very  ftriiT^ 
Alliance  between  States,  in  other  rei'pects,  as  inde- 
pendent of  one  another,  as  the  moft  diftant  and  un- 
connefied  Nations.  Accordingly,  no  feature  in  the 
hiftory  of  Europe  is  more  ili iking  than  that  vaft  and 
frequent  afiembiage  of  all  the  Sovereigns  of  Chrifti- 
anity,  or  their  Reprefentatives,  in  what  were  called 
the  OEcumenical  Councils.  In  thefe,  many  things 
were  fettled  excluiive  of  mere  points  of  faith  ;  more 
particularly,  the  precedency  of  Nations,  the  rank  and 
power  of  Sovereigns,  and  not  unfrequently  their 
right  to  their  Thrones  themfelves  ;  points  which  it  is 
palpably  the  province  of  the  Law  of  Nations  alone  to 
determine,  {xj  Rank  and  precedency  were  evea 
made  to  depend,  amongft  other  things,  upon  the  pri-. 
prity  of  CQUverfion  to  the  Chriflian  Religion  :  (j) 
an  exprefs  divifioB  was  made  of  thofe  who  profelfed 
it,  into  four  quarters  ;  {z)  and  the  very  name  of 
OEcumenical  Council,  according  to.  Father  Paul,  was 
derived,  after  the  divifion  of  the  Weftern  from  the 
Eafiern  Empire,  from  the  unity  and  communion  of 
thofe  States  and  Countries  which  obeved  the  Pope. 

Even  the  divif  on  of  the  fame  Religion  into  diffe- 
rent feels,  may  fometimes  produce  a  partial  alteration 
in  the  Law  of  Nations,  according  to  their  tolerance 
or  their  bigotry.     The  fuperiliticn  cf  the  Roman  Ca- 

(ic)  Vide  infra.  Chap.  XIL 

(x)  "Frederick  II.  one  of  the  mcfl  aftive  Emperors  of  iha 
Houfe  of  Suabia,  v\as  depofed  at  the  Council  of  Lyons,  held  ex- 
prtfsly  for  that  purp^fe  by  Pope  Innocent  IV. — Mat.  Paris,  672, 
But  fee  this  Julijcft  amply  difcuiied,  Chap.  XIII. 

{y)  Markcnaie!s  1  aw  of  N.  as  it  concerns  precedency,  Page  6. 
— Houel  cii  Preced,  9,  10,  1 1 ,  See  alfo  Cotton's  brief  Abltradt 
of  the  quel},  ol  Preced.  betv/een  England  and  Spain,  preferved  in 
ijie  Haiitiein  Manufcripts. 

{z)  Italy,  Gaul,  Germany  and  Britain.  {1,1,  S.  Cotton's  Pre- 
ced. ot  Ki'g-  ana  Spam.) 

ijz)  Fr.  Paul,  in  Prif.  Con.  d.  Trent. 
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tholics,  particularly  in  former  times,  had  an  evident 
e&'eS.  upon  fome  of  their  laws  with  refpeft  td  the  pri- 
vileges of  Stranger  Nations,  who  thought  diflferently 
from  themfelves  ;  and  while  the  Reformation  was  in 
its  infancy,  attempts  were  not  unfrequently  made  to 
cut  off  a  right  univerfally  held  to  depend  upon  the 
Law  of  Nations,  namely,  that  of  Ambalfadors  to 
the  free  exercife  of  their  own  religion,  (b) 

It  is  more  evident  in  the  manner  in  which  various 
Colonies  have  been  fettled,  according  as  the  religious 
notions  of  the  Settlers  vyere  liberal  or  confined. 
Pennsylvania  was  purchafed  by  fair  treaty  from 
the  Indians,  by  the  equitable  and  tolerant  Quakers  ; 
the  Indians  of  South  America  were  reduced  to  Sla- 
very by  the  Spaniards,  upon  the  pretence  of  con- 
verting them  more  eafily  to  Chriflianity. 

The  fame  diverfity  of  Spirit  appears  in  a  variety 
of  other  inftances  ;  and  whenever  a  condu^l  is  adopt- 
ed in  the  courfe  of  War  or  Peace,  contrary  to  the 
approved  cuftoms  of  Europe,  though  confonant  with 
the  praftice  of  other  parts  of  the  world,  it  is  a  fair 
ground  for  complaint.  Thus  when  the  Duke  of 
Guife,  had  put  fome  Spanifh  foldiers,  v;hom  he  had 
taken  prifoners,  into  chains  ;  it  was  made  the  fubjeft 
of  loud  complaint  by  the  Spanilh  Ambalfadors  at  the 
Congrefs  at  Vervms,  as  contrary  to  the  Laws  of  War, 
and  the  humanity  which  ought  to  be  obferved  among 
Chnjiiajis  ;  who  never,  faid  they,  treat  their  prifcn-. 
ers  as  if  they  were  Turks,  {c)  By  the  Turkijlo  Law  of 
Nations,  therefore,  this  treatment  was  not  Illegal ;  a 
clear  proof  that  there  were  more  laws  than  one.  It 
is  no  doubt  in  conformity  with  this  fpirit  alfo,  that 
with  fome  Nations  we  are  forced  to  make  exprefs 
Treaties  to  deliver  ourfelves  from  piracy  and  flavery  | 

(h)    Wlcquef.  de  L'AmbafT. 

{cj  Lettrs  du  26  Fev.  au  K.oi.  1558.    Mem.  de  Eell.  et  Stll!. 
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while  among  our  Cvvn,  (that  is,  in  Europe)  the  law 
oblerve^  by  it,  is  fufficient  proteclion  wirhout  them. 

Again,  it  is  an  opinion  generally  inculcated,  and 
defervedly  fo,  that  from  th"e  relationfhip  of  all  the 
\V  orld,  we  ought  to  be  hofpitable  and  kind  to  Strang' 
ersy  whether  they  come  from  the  Eaft  or  from  the 
Well;  whether  they  adore  Mahomet,  or  Christ; 
and  this  forms  a  very  fair  part  of  the  European  Law 
of  Nations.  The  7// r/^j  however  are  taught  by  their 
religion  fo  to  hate  and  defpife  the  Ckrijitans,  that  the 
epithet  "  Chijlmn  Dog,'"  is  e\-ery  where  bellowed 
upon  them.  It  is  even  forbidden  them  in  many  parts 
to  make  ufe  of  fo  noble  an  animal  as  the  Horfe,  and 
they  are  forced,  as  a  mark  of  fjbmiflion,  to  content 
themfelves  with  the  humbler  Afs,  whenever  they  ap- 
pear in  public,  (d) 

It  is  generally  inculcated,  that  Sfangers  ihould  be 
equally  protefled  in  their  property  with  Natives ;  and 
any  public  violation  of  this  rule,  authorifed  by  an 
Etuopea-r^  government,  would  raife  an  univerfal  out- 
cry againft  it  among  the  furroundirg  States.  A  very 
few  miles  bv  land  or  fea,  bring  us  to  countries  whofe 
exi'tence  almoft  depends  upca  the  pillage  of  Tra- 
vellers ;  and  were  you  to  preach  the  ohfervance  of 
your  own  cuftoms  to  a  Tartar,  or  an  Arab,  he  would 
jiot  nuflerrtand  you. 

There  is  another  very  Rrong  fliade  of  difference 
between  Europe  and  other  parts  of  the  globe, 
which  powerfully  confirms  the  fdppofition  we  have 
flarted ;  and  that  \?-.  the  remarkable  opinion  enter- 
tained by  ail  European  States  refpc^iing  that  famous 
part  of  the  Droit  Public,  known  by  the  name  of  the 
Balance  of  Power.  Of  this,  according  to  the 
prefent  fyftcm,  the  people  of  Aniiquity,  knew  little 
or  nothing  ;  and  it  was  unknown  even  to  modern 

(d)  For  tnls,  and  jr.ar.y  oiher  indignities,  fee  Gibbon,  Tec. 
aadPall,  Chap.  51. 
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Nations  themfelves  before  the  time  of  Charles  the 
Fifth.  There  is  indeed  a  kind  of  natural  policy, 
which  fclf-prefervation  will  luggefl  to  all  States,  of 
uniting  againfl  one  common  powerful  enemy,  whofe 
hoftility  i^  open  and  flagrant ;  and  this  is  to  be  met 
with  throughout  the  V/orld :  But  no  Set  of  Na- 
tions, that  I  have  yet  heard  of,  except  the  moderns 
of  Europe,  have  laid  down  a  Syftem  to  prevent  lu7ig 
hfore  handf  even  the  _;?(/?  Augmentation  of  any  par- 
ticular Power,  which  in  the  end  might  prove  detri- 
mental to  the  reft  ;  nor  were  any  Set  of  Nations 
before  thefe,  fo  conneded  together  by  Treaties^  AU 
liancesy  Guaranties,  and  various  other  ties,  that  the 
prefent  ilate  of  things  can  hardly  be  altered  without 
the  common  confent.  The  fear  of  fuch  an  acceffion 
of  power  as  may  prove  fatal  to  the  independence  of 
Europe,  is  now  held  to  be  a  fair  caufe  for  War ;  and 
Nations  without  fenfe  of  immediate  injury,  or  wilh  to 
avoid  immediate  danger ;  confequently,  without  per- 
fonalhate  or  paflion,  now  join  chearfully  in  the  moft 
dreadful  conflicts  to  v/hich  the  lot  of  Humanity  is 
liable ;  a  circumftance  which  may  be  conlidered  as 
one  at  leaft  of  the  caufes  of  that  polifh  and  mildnefs 
which  regulate  the  more  humane  mode  of  modern 
warfare. 

An  attention  to  this  great  variety  in  tlie  common 
governing  principles  of  aclion,  which  certain  Com- 
munities entertain  to  the  exclufion  of  others ;  has 
drawn  from  the  V/riters  on  the  Subjeft,  ftrong  hints 
of  the  foundnefs  of  the  opinion  we  have  adopted. 
I  call  them  hints,  becaufe  no  treatife  that  I  remem- 
ber to  have  feen,  has  yet  fet  it  dr-wn  as  a  broad  un- 
controverted  propofition.  But  though  no  pofitive 
aflertions  are  to  be  met  with  to  this  purpofe,.  yet 
from  a  combination  of  the  general  views  of  the  mat- 
ter that  appear  to  have  been  taken;  the  fenfe  of  va- 
rious authorities  is  almoft  as  clear  to  the  point,  as  if 
jt  had  been  exprefsly  afferted, 

M.  De 
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M.  Dc  Callkres,  in  his  book  called  "  La  maniere 
de  negccier  avec  les  Souverains,"  confines  this  Nego- 
tiation to  the  Sovereigns  of  Europe.  "  In  order  the 
"  better  to  underltand,"  lays  he,  "  the  utility  of  Ne- 
"  gotiation,  we  muft  confider  all  the  States  of  Europe 
"  as  having  fuch  intimate  connexion  together,  that  they 
**  feem  to  be  the  members  of  one  and  the  fame  Republic.''* 
(e)  To  this  purpofe  alfo  are  the  fentiments  of  other 
•writers,  as  we  Ihall  hereafter  have  occafion  to  de- 
monilrate. 

In  the  treatife  de  Foro  Legatorum,  by  Van  Byn- 
kerfhoek,  there  is  a  very  {Iron g/???^/?^/ opinion  in  fa- 
vour of  our  fyilem.  A  queilion  is  made  in  the  nine- 
teenth Chapter,  how  far  any  one  Nation  has  the  right 
to  take  from  Ambaffadors,  the  privileges  awarded  to 
them  by  the  lav/  of  Nations.  The  author  U  clear 
that  it  has  that  power,  provided  it  declares  its  inten- 
tion before  hand  ;  for,  lays  he,  the  enjoyment  of  all 
their  privileges  depends  upon  confe/it.  One  Nation 
can  impofe  no  obligation  on  another,  nor  can  the  con- 
fent  of  all  the  Nations  in  the  World  together,  force  ■ 
anyone  free  State,  iingle  as  it  may  be,  to  follow^  their 
cufloms,  if  it  chufes  to  adopt  others. — This  opinion 
is  founded  upon  that  of  Grotius,  v.hich  holds  that 
though  it  is  contrary  to  the  received  Law,  to  try  an 
AmbalTadcr  in  the  courts  of  the  country  he  relides 
in  ;  yet  before  he  is  received  in  the  country,  it  may 
htfiipti fated  that  he  ihall  fo  lubmit  to  them.  (/) 

Vattel,  alfo,  adopts  it  in  all  its  extent,  when  he 
comes  to  that  part  of  his  fubjed.  (g)     But  if  ihefe 

Authorities 

{e)  Dc  la  msn.  de  neg.  Cliap..  3.  bat.  viJe  iiifr.  the  fubjed  pur- 
fueci  hiftorically,   pariicular!/  Chap.  ::iii. 

(JJ  Grot.  I).  J.  B.  et  P.  2.  18.   5._ 

1^^)  "  Voyons  done  quelle  obiigaticr  la  coutiime,  I'u^age  recu, 
"  pent  impoler  aux  Illations,  r.on  feulemtnt  en  ce  qui  re^arde  Jcs 
"  jniiiillves,  mais  aulii  exi  general  iur  tout  autre  lujet.  Tousles 
"■'  uiaj;es,  louies  ks  coutumes  des  autres  Nations,  ne  pcuvent  obli- 
♦'  oev   un   '^U't  independaat,  finon  en  tout   qu'il-y,  a  donne  fon 
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Authorities  are  alloived,  it  is  clear  that  the  Lavr 
may  be  totally  altered,  according  to  the  Will  of  par- 
ticular Nations  ;  and  if  fo,  it  can  never  be  fuppofed, 
from  the  mere  force  of  the  term,  that  it  is  binding 
upon  all  the  World. 

If  Authority  however,  were  ftill  wanting,  Gro- 
Tius  and  Suarez,  are  fo  full  to  the  point  as  almoft  to 
decide  it.  '*  The  Law  of  Nations,"  fays  the  firft, 
"  receives  its  force  from  the  confent  of  all  Nations, 
*'  or  at  leafl  of  many  of  them.  I  fay  many,  bccaufe 
**  there  is  fcarce  any  Law,  but  that  of  Nature, 
"  which  is  common  to  a/I  the  W^orld.  Nay,  there 
"  may  even  he  found  m  one  part  of  the  Earth ,  a  Lazv  of 
*'  Nations,  which  is  not  known  in  another  part  of  the. 
"  Earth ;  as  we  Ihall  demonllrate  in  its  place,  when 
"  we  come  to  fpeak  of  Captivity  and  Poftliminium." 
(h)  Of  the  fame  opinion  is  Suarez,  who  affirms  ia 
different  parts  of  his  work,  that  the  law  in  queftion 
may  be  changed  as  far  as  it  depends  upon  the  confent 
of  men;  that  it  may  be  changed  by  any  particular 
Kingdom  or  Republic ;  and  even,  according  to  fome, 
by  private  authority,  (i) 

It 

"  confentement  espres  ou  tacite.  Si  quelq'une  y  decouvre  danslj 
•*  Suite,  des  inconveniens,  elleeft  libre  de  declarer  qu'elle  rje  veut 
'•  plus  s'y  foumettre,  et  fa  declaration  una  tois  doni  ee  bienclaire- 
"  ment,  perfjnne  n'eft  en  droit  de  fe  plaindre,  fi  elle  n'a  aucur\ 
"  egard  a  la  Coutume," 

Droit  des  Gens.  L.  4.  Ch.  7. 

So  alfo  Bynkerfhoet,  "  Gens  Gentem  non  obligat,  -nee  vet  cm- 
"  nes  Gentes  obligant  aliam,  licet  folam,  qui  iui  juris  eft,  et  aliis 
"  legibus  uti  decrevit," 

De  For.  Legat.  C.  xlx. 

(h)  '•  Jus  Gentium,  id  eft,  quod  Gentium  omnium  aut  multa- 
*'  rum  voluntate  vim  obligandi  accepit.  Multarum  addidi,  quia 
'■  vixullumjus  reperitur  extra  Jus  naturale,  quod  ipfum  quo- 
"  que  Gentiun:  dici  folet,  omnibuo  ;;e:M!bus  coraniure.  Imo  fae- 
'*  pe  in  una  parte  orbis  terrarum  tfi  jfui  Gentium  quou  uLibi  non 
"  eft,  ut  de  Captivitate  ec  Pcltiimii.io  fuo  loco  dicemus.'"  Le  L 
E.  et  P.  I.  1.  14.  I. 

(;)  Quarto  ex  diftis  coUigitur  Jus  Gentium  effe  mutabile  qua-. 
itnm  ex  hominum  confenfu  pendetj  irj  quo  etiam  diffett  ex  Jure 

natural!. 
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It  is  v%ry  true  that  Burlemaqui  contends,  that  vari- 
ations, when  they  are  cruel,  are  mere  barbarous  cuf- 
toms,  from  which  all  juft  and  well-regulated  Nations 
ought  to  abftain-  {k)  But  furely,  when  the  very 
quellion  is  concerning  the  univerfality  of  a  cuftom, 
and  other  cuftoms  are  proved  to  exift ;  to  get  rid  of 
them  in  this  way,  is  a  mere  petitio  principii ;  not  to 
mention  that  the  Nations  thus  adopting  other  Laws, 
have  an  equal  right  with  any  other,  to  callthemfelves 
(according  to  their  own  ideas  at  leaft,)  juft  and  well- 
yegulated.  (/) 

Among  the  antient  German  People,  the  death  of 
a  man  was  not  confidered  of  that  high  confequence, 
which  the  purer  doctrines  of  Chriftianity,  and  the 
more  regular  policy  of  modern  States  give  to  it  at 
prefent ;  hence  every  murder,  however  atrocious, 
had  the  penalty  of  a  fine  in  money  fet  upon  it,  as  the 
only  punifhment.  When  the  jurifprudential  Writers, 
however,  come  to  confider  the  Nature  of  the  power 
of  punifhment ;  they  all  lay  it  down,  that  crimes 
againft  the  Law  of  Nations,  are  punifhable  by  all 
Nation?;  whether  thofe  who  have  received  the  mju- 
ry  or  not:  and  among  thofe  crimes  are  exprefsly  in-? 

raturali.  Imo  dicunt  aliqul  pofle  mutari  a  privata  audoritate. 
Ratio  eft  quia  res  prohibitae  Jure  Gentium  limpliciter,  non  funt 
iiialce  de  fe,  et  incrinfece.— Suarez,  De  Leg.  ac  Deo  Legis".  L. 
?.  C.  20.  S.  6. 

Nam  prius  Jus,  potelt  iramutari  a  particulaii  regno  vel  repub- 
Ilea,  quantum  ad  jplum,  &c.     Id.  L.  2.  C.  20-  S.  7, 

(/^)  Du  Dr.  Nat.  c.  6.  8. 

(/)  We  have  unfovtuRately,  in  the  prefent  times,  experienced 
too  ftrong  a  proof  of  this.  The  miferable  departure  of  tha 
Trench  from  i\\U  humanity  which  has  conftituted  the  diftinguiih- 
ing  honour  of  modern  warfare,  however  execrated  by  all  good 
men,  is  confidered  by  themielves  as  an  elcjatic?!  of  their  cliarader. 

I  have  already,  in  the  preface,  difclaimed  all  perfor:ality  or 
•paffion,  in  any  ihing  I  mr.y  be  forced  to  remark  concerning  th* 
French.  The  prefent  example  is  evidently  the  beft  proof  that 
could  be  cited  in  the  fimple  courft  of  the  argument-,  and  wholly, 
therefo/f,  independent  of  all  perfonal  feelings  as  an  Englilh- 
asan. 

eluded 
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eluded  Murder,  and  even  Adultery,  (m) — The  doc- 
trine is  jufl  with  refpe6l  to  ihofe  Nations  that  obey 
the  Law ;  but  it  would  be  furely  too  much  for  any 
one  to  aflunie  the  power  of  infli6ling  death  (the  pu- 
nifhment  commanded  by  it)  upon  a  murderer  of  that 
Nation,  which,  like  our  Saxon  Ancefiors,  compound- 
ed the  injury  for  a  fum  of  money. — Still  lefs  could  it 
be  expefted  that  a  man,  whofe  very  religion  perhaps 
admitted  of  a  community  of  Wives,  Ihould  know 
he  w^as  committing  a  crime,  in  merely  conforming  to 
his  cuftoms,  becaufe  other  Nations  chufe,  however 
f eafonably,  to  conlider  it  as  a  breach  of  their  Law. 

We  have  already  obferved,  («)  that  fome  authors 
have  called  inceftuous  marriages,  in  the  afcending 
line,  a  breach  of  natural  right ;  and  they  hold  alfo, 
that,  according  to  natural  right,  any  man  who  has 
offended  againft  Nature,  may  be  punifhed  by  him 
who  has  not.  {0)  Now  the  Perlians  and  Affyrians, 
as  has  been  mentioned^  in  many  cafes,  not  only  per- 
mitted, but  held  the  offspring  of  fuch  marriages  in 
honour,  (p)  It  would  be  abfurd  to  fay,  that  accord- 
ing to  the  Law  of  all  the  States  of  the  World ;  any 
one  of  them  could  juflly  punifh  the  Perfians  and  Af- 
fyrians for  thefe  a6ls,  however  abominable  f 

From  all  that  has  been  faid,  a  very  eafy  expofition 
is  to  be  deduced  of  a  remarkable  phrafe  of  the  Pre- 
lident  Montesqjjieu  ;  remarkable  however  only  in 
the  cafe,  that  his  opinion  on  this  fubje6l  is  different 
from  ours. 

{w)  4lnftitute  153.  Coke  tliere  gees  fo  far,  as  to  call  even 
Felony,  a  crime  againft  the  Law  of  Nations.- — It  would  be  need- 
iefs  to  llicw  the  injuftice  of  punifhing  a  Foreigner  (though  of  Eu- 
rope) for  a  crime,  of  which  he  might  know  nothing. 

{71)  Chap.  IL  (6)  Grot.  D.  J.  B.  et  P.  2.  20.  3. 

(f)  '*  Si  les  AfTyriens,  li  les  Perfes,  ont  epoufe  leurs  mere?, 
les  premiers  I'ont  fait  par  un  refped  religieux  pour  Semiramis  -, 
et  la  feconde  par  ce  que  la  Religion  ^q  Zoroafire  donnoit  la  pre- 
"  ferencc  a  ces  Marriage?,"— Montefq.  De  L'Efp.  D,  Loix.  L. 
7.6.  Ch.  14. 

W^hen 
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WheQ  he  fpeaks  of  any  Nation,  or  Set  of  Nations, 
a:s  the  Tartars,  and  others,  he  fays,  the  Law  cf  Na- 
/70WJ  w  fo  and  fo;  a  clear  proof  that  he  thinks  there 
are  dijEferent  laws  of  Nations  exifting  in  the  World. 
Thus  f?vs  he,  the  law  of  Nations  of  a  people  who 
are  yet  in  the  Shepherd  ftate,  has  for  its  fubjefi,  what 
among  more  civilized  people  is  the  fubjed  of  munici- 
pal inftitution.  {q)  The  Law  of  Nations  objtrved  by 
thf  Tartars^  is  to  dejiroy  v;here  ever  they  appear!   (r) 

The  anonymous  Commentator  of  Montefquien, 
does  not  comprehend,  how  that  can  be  the  Law  of 
Nations,  which  profeifedly  is  deftrudiive  of  all  Law. 
But  the  anfwer  is  plain;  it  means,  that  thofe  people 
who  are  in  this  terrible  interccurfe  with  one  another, 
exped,  and  know  that  it  will  be  thus  terrible;  anc^ 
this  very  hiowkdge  and  expe8afhn,  make  it  Law.  In 
the  fame  manner  as  the  Law  of  Turkey,  which  vefts 
every  thing  in  the  will  of  the  Prince,  and  which 
therefore  appears  /o  «/j  to  annihilate  <7// Law;  is,  in 
fa6l  to  its  inhabitants,  the  Law  of  that  Country. 

We  fee  then  the  efledl  of  Religion,  Morals, 
and  Government,  not  only  upon  the  genius  and 
laws  of  particular  people,  but  upon  whole  Diftri£ls 
of  the  Earth;  and  where  there  are  fuch  oppofmg 
principles  ading  upon  the  minds  and  conduct  of  dif- 
ferent Classes  of  Nations,  it  is  in  vain  that  you  ex- 
pert them  alix.o  conform  to  the  fame  law  in  their  pub- 
lic intercourfe;  equally  perhaps  in  vain  as  if  you 
expe61ed  the  fpirit  of  every  Government,  and  of 
every  code  of  municipal  law,  to  be  the  fame  through- 
out thofe  States  which,  according  to  us,  obey  the 
fame  law  of  Nations.  When  therefore  we  make  ufe 
of  the  common  expreffions,  "  the  Law  of  Nations,'''' 
or  "  the  whole  World,''  they  are  feldom  to  be  taken 
in  the  extenlive  fenfe  which  is  implied  by  thofe 

(?)  Efp.  des  Lolx.  L.  18.  Ch.  12.  (?■)  Id.  Ch.  20. 

I  terms ; 
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terms;  but  always  with  fuch  modifications  as  the  futbj 
ledl  we  may  happen  to  be  upon,  will  point  out  to  us. 
Thus,  in  relating  the  tranfaftions  of  Indian  or  Afri- 
can Empires,  fuch  expreffions  would  merely  mean 
the  hw  of  Indian  or  .African  Nations;  and  the /«- 
diizn  or  African  World ;  and  fo  alfo,  in  our  own 
daily  iranfaciions  in  Europe,  we  mean  by  them  no- 
thing mere  than  the  law  of  the  European  World. 


OlAP. 


0  HOW  DIFFERENT  CLASSES  O^ 


CHAP.  V. 


HOW    DIFFERENT    GLASSES   OF   NATIONS    MAV    Bfi 
DISTINGUISHED, 

J.  AM  here  aware  of  a  very  natural  queftion  which 
has  the  fiiirell  right  to  be  anfwered  before  we  ad- 
vance farther. 

If  theie  principles  are  true,  and  the  world  is  really 
fo  divided,  as  it  is  faid  to  be  ;  the  divilion  no  doubt 
ought  to  be  marked  and  clear ; — and  as  every  Nation 
affumes  the  right  of  deciding  upon  the  law,  it  fliould 
be  known  beforehand,  what  Codes  particular  States 
obey,  in  order  to  prevent  an  unjuft  interference. 
We  may  therefore,  it  Ihould  feem,  be  fairly  called 
upon  to  iliew  the  exad  dillinguiihing  line,  by  which 
Nations  may  be  faid  to  belong  to  this,  or  to  that 
Clafs. 

It  mufl:  be  confelTed  that  the  anfwer  to  this,  is  not 
without  its  difficulty ;  for  as  there  is  no  common  So-  ; 
vereign  Legiflator ;  no  general  appellant  Jurifdidii-' 
on ;  it  is  fcarcely  poffible  to  point  out  with  exadlnefs, 
(or  indeed  any  thing  approaching  to  it,)  what  are 
the  particlar  States  that  are  held  bound  to  obey  any 
particular  Code.  From  what  has  gone  before  howe- 
ver, much  may  be  colleded,  which,  though  it  may 
not  amount  to  abfolute  certainty,  will  at  Icaft  prove 
to  us  a  pretty  fure  guide  in  the  enquiry. 

For  example;  whenever  we  obferve  many  diffe- 
rent Communities,  in  the  habit  of  making  Treaties 
and  Alliances  together ;  of  holding  CongrejjeSy  and 
entertaining  ordinary  or  rejident  Emhajfies  at  one  ano- 
ther's Courts ',  of  appealing  to  each  others  Mediation^ 

of 
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(a)  of  deciding  their  differences  hy  one  known  fettled 
rule  ;  (let  it  be  good  or  bad  ;)  or  of  carrying  oa  War 
in  the  lame  mode,  (be  it  cruel  or  lenient ;)  above  all, 
when  ive  fee  thera  governed  by  the  fame  cufloms, 
arifing  from  climate  or  geographical  fituation,  and 
bound  together  by  one  common  Religion  ;  then,  may 
Vv-e  fairly  fappofe  that  they  agree,  tacitly  or  exprefsly, 
to  obey  the  fame  law  of  Nations. 

One  thing  is  decifive;  and  that  is^  when  we  ob-* 
ferve  them  fearching  for  the  rule  of  their  duty  in  tht 
fame  Codes  of  Jurifprudence,  and  agreeing  to  pay  ref- 
pe£l  to  the  opinions  of  the  fame  Writers  ;  in  which 
cafe,  it  is  equal  to  abfolute  demonftration,  that  they 
all  come  under  the  government  of  the  fame  Law.  i.b) 
With  us  in  Europe,  and  the  Nations  and  Colonies 
that  fpring  from  us,  this  has  long  been  the  pra6lic<i. 
Things  for  the  moft  part  are  fettled  and  underftood  i 
the  fame  Laivs  of  War  and  Peace,  of  TreatieSy  and 
Alliances,  are  obeyed  ;  the  fame  Maxims  are  enforc- 
ed ;  the  fame  Authorities  are  cited  ;  the  fame  Religion. 
unites  us.     It  is  not  fo  with  other  Nations  ;  and  the 

{a)  S3e  Mablj  on  the  mode  in  which  It  is  likely  that  the  Tur-» 
kiih  Empire  will  in  time  affimilate  itfeif  with  the  European 
States. — Droit.  Pab.  ch.  5.  For  the  progrefs  of  thefe  parts  of  the 
law  in  Europe,  vide  infr.  chs.  x.  xiil. 

{b)  Hence  when  we  fee  a  Nation,  or  irs  Miiiifter,  refufe  to 
acknowledge  authorities  generally  received  by  other  States  ;  it  is 
a  clear  lign,  that  it  means  no  longer  to  obey  the  old  Law  of  Na- 
ons:  in  other  words  that  it  means  to  withdraw  hfelf  from  itj  Set 
o-r  Clafs.  We  muft  all  recolle(fl  the  correfpondence  between  the 
American  Government  and  the  French  Envoy,  Genet.  Being 
toldlhat-his  proceedinos  were  contrary  to  the  fpirit  of  the  doc- 
trines of  Grotius  and  P^uttd,  he  replied,  that  he  knew  nothing 
about  Grotius  or  f^.,tts],  but  that  his  condudl  was  €onf(»rmab]ef 
to  the  doftrines  of  the  French  Ojnfiilutton.  'ihls  v\  as  either  igno- 
tance,  or  defign  ;  if  ihe  one,  it  can  form  no  cafe  ;  but  if  theothef, 
h  was  almoft  a  diredl  notice,  that  the  French  meant  to  retire 
from  the  obedience  they  had  paid  to  the  Code  of  the  European: 
Law.— In  the  latter  cafe,  therefore,  Genet  vvaa  not  a  i%5/,  as  h« 
has  been  called,  but  merely  confident* 

Vol.  I.  H  propofitioa 


9«  Sow  DIFJERENT  CLASSES  OF    ; 

propoiitionis  thus  demonftrated,  that  when  wefpeak 
of  the  Law  of  Nations,  we  mean  only  the  Nations 
of  our  own  Set,  that  is,  of  Europe. 

But  though  a  particular  number  of  States  may  be 
avowedly  within  the  pale  of  the  fame  Law;  it  cer- 
tainly  can  hardly  fail  to  happen  that  there  mav  be 
otheis  barely  tipon  the  ^oerge  of  ii\  and  the  complexion 
of  their  chara<5}.er,  is  therefore  dark  and  doubtfuh 
-Thefe,  "  may  partake  of  two  laws  at  the  fame 
"  time ;"  or  they  may  abfolutely  be  under  the  con- 
troul  of  one,  with  the  reft  of  the  Nations  of  iheir 
cwti  Clajs  I  while  they  partially  adopt  the  other,  as 
far  as  it  regards  their  partial  intercourfe  with  the  Nc^ 
iions  of  another  CJafs.  (c)  Such  States  as  thefe,  are 
for  the  mou  part  bordering  upon  one  another  ;  or  if 
iit  a  didance,  conne61ed  in  fome  meafure  by  Trade 
and  Navigation  ;  and  fuch  States  may  be  deemed  to 
be  in  a  kind  of  Twilipit  heiiveen  the  two  Laws. 

In  this  fituation,  the  Turkish  Empire  feems  to 
have  been  for  fome  time  ;  governed  no  doubt. in  its 
intercourfe  with  the  Nations  of  the  Eaft  and  Souths 
by  the  ferocious  maxims  of  thofe  countries ;  but 
turning,  with  a  manner  fomewhat  foftened,  to  a 
tonnedion  w'ith  the  States  of  the  Weflern  \'yorld.  {d} 

In  this  fituation  alfo  formerly,  the  Ruffian  and  Po-» 
lifh  Nations  continued,  before  they  came  to  adopt 
our  manners  and  maxims  in  all  their  extent ;  and  as 
it.was  comparatively  late  before  this  happened,  they 
have  fometimes  been  called  the  mere  Frimi  Barbaro'- 
rum. 

'  The  Ruffians  took  their  place  in  the  European  Re- 
public through  the  medium  "of  the  Greek   Empire, 

r 

{i^i  Per  emationem  mutuam  populorum  fine  fpeciali  confenfu 
tjno  tempore  fadio. — Suarez.  Corollary  i.  cap.  20.  1,  i.  lie  leg. 
ac  E^o,-  «S:c. 

,  yd)  tee  a  good  Kiftorical  fkctcTi  of  ihe  conne<flJon  betxeea 
tive  Forf^  and  the  European  States  by  I'reaty,  in  Mably  Droit. 
FuL'lic-  th.   5. 

having 
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having  embraced  Chriflianity  in  989,  when  their 
pririce  Walodomir  efpoufed  Anne  the  Sifter  of  the 
Emperor  Bafillus  Porphyrogenitus.  (e)  And  it  is 
not  juipoffible  that  their  backward  ftate  of  civiliza- 
tion and  fraternity  with  the  European  StateSj  might 
be  owing  to  this,  among  other  caufes  ;  the  Greek 
Empire,  though  much  connected  from  fituation,  be- 
ing different  in  manner,  character,  and  race,  from 
the  German  Nations.  (/") 

The  PruflTians  were  even  behind  them  in  rank  5 
and  their  entry  into  the  Glafs  which  obey  the  Eu* 
ropcan  Law,  was  probably  marked  by  their  conver-' 
lion  to  the  Cbriftian  Religion. 

So  late  as  the  thirteenth  century,  they  are  de- 
fcribed  to  have  been  buried  in  the  moft  profound 
depth  of  ignorance  and  idolatry.  They  at  firft  liv* 
ed  promifcuoufly  according  to  tradition,  in  woods> 
having  neither  manners,  nor  order,  till  an  old  man, 
named  Waydewut  taught  them  by  the  example  of 
the  B^es  the  neceffity  for  a  King.  He  himfelf  was 
the  fiift  Sovereign,  and  in  extreme  old  age,  offered 
himfelf  a  voluntary  facriiice  to  the  Gods  of  the  Coun* 
try.  The  Knights  of  the  Teutonic  Order  made  ho- 
ly war  upon  them,  and  even  in  the  thirteenth  cen- 
tury, fuch  was  their  favageuers,  that  they  facrificed 
thofe  that  fell  into  their  hands,  to  their  Idols. 

By  that  time  hov^^ever  the  feeds  of  Ghriftianity 
were  fown  among  them  ;  and  between  the  zeal  of 
Miiiionaries,  and  the  fwords  of  the  Knights,  they 
quitted  their  ignorance  and  entered  into  the  rank  of 
the  nations  of  Europe,  (g) 

(0. Gibbon.  Decl.  &  Fall  ch.  55.  Puffend.  Introd.  a  I'hift. 
Vn.  i.  5.  ch.  2. 

{/)  It  was  the  opinion  of  Montefquieu  that  Religion  degene- 
rated  in  Ruffia  under  the  Greek  Emperors,  to  the  low  ftate  in 
which  it  ciniinued,  till  Peter  the  Great  renovated  the  whole  nati- 
on in  Religious,  as  well  as  other  matters.  (Grand,  et  Decadi 
Rom.  ch.  22.) 

ig)     Pufifend.  Introd.  d  I'hift.  un.  1.  5.  ch>  i. 

H   2  H0W5 
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How,  or  v;ben  k  is,  that  a  people  in  this  fitujiti- 
on  may  be  hid  with  accuracy  to  quit  their  own  Set, 
in  order  to  enter  into  another ;  and  by  what  modes 
and  gradations  it  does  fo,  is  very  difficult  to  be  de- 
teroiined.  In  general  however  we  may  obferve, 
that  the  fteps  have  been  very  gradual,  and  the  man- 
jQcr  by  Treaty. 

Thus,  the  connection  between  Europe  and  the  71/^^ 
hometan  States,  feems  univerfaily  to  have  commenc- 
ed by  Negotiation,  and  Alliance.  In  former  times, 
th.eir  mutual  relations  were  folely  thofeof  Enemies. — 
They  exhaufted  themfelves in  war ;  they  made  peace, 
not  to  acquire  friends  in  one  another,  but  merely  to 
recruit  their  lofles  ;  and  that  which  firfl  recovered, 
was.  the  fir  ft  to  recommence  hoftilities.  (Aj  But  the 
weigkt  and  impreilion  of  the  charader  of  Charks  V. 
as  they  were  the  caule  that  the  Syftem  of  Europe 
was  firfl  reduced  to  fomething  like  regular  principles; 
lb  they  extended  themfelves  beyond  the  bounds  of 
European  Politics,  and  v^'ere  the  means  of  introdnc- 
ing  the  ^urhjh  power  into  the  Clinftian  Confederacy. 
it  was  the  more  eSedually  to  balance  bis  fuperiority 
of  confequence,  that  Francis  I.  was  driven  to  en- 
counter the  religious  hatred  of  many  of  his  fellow 
Chriftians,  when  he  fubmitted  (though  not  the  fiift 
as  has  fometimes  been  fuppofedj  to  enter  into  alii- 
ance  with  the  Infddsoi  Conftantuiople.  Long  after 
his  time  however,  the  Porte  was  fo  ignorant  of  the 
affairs  of  Europe,  that  till  they  became  acquainted 
■\SJith  the  power  and  energy  of  Elizabeth's  charac- 
ter, they  believed  England  to  be  a  province  of 
Francs ',{i)  and  even  then,  accorded  privileges  to 
liie  Dutch,  on  the  fuppofition  that  the  Belgic  State 

(A )  We  fhall  confider  this  fubjeifl  more  at  large  when  we 
come  to  the  iiuluence  of  Treaties  w^GJxxhc  European  Law  of  Na- 
-iions. 

(■)  Birch.  Mem.  of  Eliz.  i.   56, 

was 
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was  a  dependency  of  England,  (k)  For  a  century 
and  an  balf  afterwards,  they  were  but  little  known 
except  to  their  old  enemies  the  Venetians  and  Aiijiri- 
ans,  and  were  vifited  by  more  diftant  people,  as  the 
Chinefe  or  Perfiar.5  are  vifited,  for  the  fake  of  com- 
merce. 

It  may  be  fuppofed  therefore  that  little  change 
Was  made  in  their  maxims  of  State,  or  their  law 
01  Nations ;  and,  accordingly,  the  moft  flagrant 
breaches  of  the  Law,  will  generally  be  found  to  have 
happened  in  our  intercourfe  with  tnem. 

The  growth  however  of  the  power  of  Rt^Jfta  ih 
fae  prefent  century,  and  the  confequent  neceility  of 
fupporting  the  Ottoman  Intereft,  will  probably  be  the 
means  of  their  aflimilating  more  clofely  with  our- 
felves,  than  ever;  as  far  at  leail  as  their  religious  pre- 
judices will  permit. 

By  Treaty  alfo,  the  Barhary  States  have  at  length 
been  induced  to  aifume  a  chara6ler  a  little,  and  but  a 
little,  more  conformable  to  European  maxims.  Sti- 
pulations are  inferted  in  various  articles  of  Treaties 
that  have  been  made  with  them,  that  public  Minif- 
ters  fhall  enjoy  the  protedlion  of  the  Laws  of  Nati- 
ons ;  and  what  thofe  Laws  are,  v/e  are  forced  adual* 
ly  to  explain  to  them. 


We  have  been  the  more  particular  and  elaborate,.  < 
poflibly  fo  as  to  have  become  prolix,  upon  this  im- 
portant part  of  the  fubje61 ;  becaufe  though  the  argu- 
ments for  our  Syflem  are  fufficientiy  obvious  to  any 
one  who  attends  ferioufly  to  them  ;  yet  they  have  not 
only  never  till  now  been  colleded  into  one  broad 
point  of  vievv^  but  are  adually  not  often  to  be  col- 
'.t?'!^.cd,  except  by  implication. 

(k)  Mabl/.  Droif.  pub.  cli.  5.  / 
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No  one  has  yet  laid  it  down  in  a  clear,  ample  and 
precife  manner  that  the  Laws  which  are  the  obje^ls 
of  oar  enquiry  are  not  the  Laws  of  the  World  ;  of 
courfe  no  one  has  yet  examined,  how  far  they  obtain 
with  particular  Nations  ;  or  how  far  attention  ought 
to  be  paid  to  the  circumftance  of  their  obeying  ano- 
ther Code. 

And  here  we  fhall  take  our  leave  of  the  general 
fubjed,  having  demonftrated  as  far  as  we  are  able, 
the  neceflity  in  all  fpeculations  concerning  the  Law 
of  Nations^  for  confining  what  we  fay  to  fome  one 
particular  Clafs  of  them,  as  they  are  united  together 
under  fimilar  principles  of  adion,  and  limilar  calls 
of  thought. 

The  chronological  account  of  the  law,  as  we  our- 
felves  have  obeyed  it  in  Europe  ;  the  flrange  ideas 
that  were  formerly  entertained  of  it,  generated  by 
various  local  and  important  eircumllances;  the  gra- 
dual changes,  (and  the  caufes  of  them)  which  took 
placfe  in  thofe  ideas  ;  together  with  the  lafl  improve- 
ments that  were  given  to  them,  fo  as  to  elevate  the 
Law  into  the  rank  of  the  fciences,  will  be  explained 
at  large  in  the  following  chapters. 


CHAP. 
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CHAP.    VI.' 


THE    HISTORY  OF   THE    LAW  OF  NATIONS    IN  tUROP] 
AS    OBSERViP    BY    THE    GREEKS    AND    ROMANS- 


SHALL  not  detain  the  reader  by  enquirmg  what 
Savages  were  the  firft  who  peopled  the  forefls  of  Eu^. 
rope,  or  examining  the  itate  of  the  intercourfe  of  wan- 
dering Barbarians,  who  had  no  political  imporiance, 
and  little  political  communication.  In  the  eirlieft  hif- 
tory  of  this  remarkable  quarter  of  the  Globe,  two 
celebrated  and  interefiing  C'ajfes  of  people  prefs  for- 
ward upon  cnr  obfervation,  fo  far  fuperiour  to  all 
others,  that  they  divert  us  from  the  reft,  and  entirely 
^bforb  our  attention.  Thefe  are  the  famous  nations 
of  Greece  and  Italy,  the  laws  of  whole  intercourfe 
once  knawn^  we  have  little  occafion,  as  far  as  it  con-- 
cerns  our  fubjei^,  to  enquire  into  thofe  of  cotempora- 
ry  States.  They  led  and  domineered  in  the  politics 
of  the  world ;  the  mightieft  Nations  bowed  dowr^ 
before  them,  and  took  their  ideas  and  their  tone, 
from  their  will  or  example.  They  v/ere  equally  ce- 
lebrated in  arts,  and  in  arms  ;  tliey  penetrated  the 
depths  of  Science  ;  they  analyfed  the  whole  mind  of 
Man  ;  and  all  that  the  tinajjijied  genius  of  Humanity 
could  attain  to,  tli£y  made  their  own  in  a  manne? 
^s  rapid,  as  it  was  almoft  miraculous. 

One  thing  however  was  wanting  to  the  peife6iioa 
which,,  had  they  poifeffed  it,  they  would  probably 
have  acquired  :  and  that  was,  the  knowledge  of  the 
dodlrines  of  a  Religion,  which  v.'hatever  may  be  its 
points  of  controyeify,  has  had  the  uniform  effeft, 
where-ever  it  has  tak^n  roof,  of  producipg  a  more 
equitable  notion  of  things,  and  a  mildec.  iyftem  of 
planners.  ■     ^  "        '      .  _• 

Accordingly, 
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Accordingly,  from  the  w^nt  of  this  great  advan- 
tage, we  may  pbierve  that  the  People  in  queilion,- 
while  they  were  iu  the  hrft  fcal^  of  eminence  in  al- 
moft  all  other  refpeds,  fall  far  fhort  of  their  pofleri- 
ty  in  their  ideas  of  the  Law  we  treat  of.  The  want 
of  a  principle  fufEciectly  binding  in  their  fcbemes  of 
Morality,  had  4  palpable  efiecl  upon  their  characlers 
in  private  life  ;  and,  as  might  be  expeded,  it  trans, 
ferred  jtlelf  into  the  fpirit  of  their  Law  of  Nations. 
However  therefore  we  may  be  accuftomed  to  hear  of 
their  politenefs,  their  arts,  their  refinements  in  ele- 
gance, or  their  knowledge  of  Laws  1  we  find  upon 
en(|uiry,  that  their  politenefs,  while  it  Iharpened 
thejr  underilandings,  had  no  effefl  upon  their  hearts  ; 
that  their  refinements  were  fox  the  moft  part  fenfual  $ 
and  v/hen  v/e  come  to  contemplate  the  general  fcope 
pf  their  Laws  of  War  and  Peace,  they  will  be  found 
too  often  to  reiemble  the  Barbarians  th^y  defpifed. 

One  of  the  moft  llriking  Lau-s  of  the  Romans,  is 
that  by  which,  iafiead  of  confidering  every  man  as 
a  fellow  creature  betwee^  whom  and  themfelves 
there  was  an  implied  alliance  ;  he  was  deemed  a  Be- 
ing to  Vv-hom  they  were  abfolutely  indifferent,  and 
with  whom  there  was  hardly  more  conneclion  than 
with  the  brutes  of  the  earth  :  Infomuch  that  though, 
(to  ur<p  the  words  of  the-  Law)  v;hen  t|iere  was  no 
ueaty  of  friendfhip  Vvith  any  particular  Nation,  it 
\va^  not  on  that  account  confidered  as  an  Enemy;  yet 
if  any  thing  nvatually  fell  into  the  hands  of  each 
other,  it  became  a  lawful  prize  ;  fo  that  even  if  a  Ci- 
tizen of  either  State  came  within  the  territory  of  the 
other,  he  might  lawfully  be  reduced  to  Slavery,   (^) 

(a)  Si  cum  gente  aliqua,  neque  am'cuiam,  reque  hofpicJura, 
osque  foedui  amicitiae  caufa  facium  hjibeniui;  hi  hofles  cjuic'ern 
riOQ  funt;  qiioti  autern  ex  r.oftro  ad  sos  pervenit,  illoruiniit: 
Et  liber  Iiok^^  r.oficr.  ab  eza  ca.ptM,  fervi^s  fit,  ei  e:rum.  Idemque 
eft  fi  ab  iilis  ad  nos  aiiquid  perveijiat.  Viuc  quoque  igitur  caiu, 
PoiHimlnium  datum  eft. 

I);^.  L.  z^9.  Tie.  15.  i.  3. 

and 
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and  it  was  therefore  one  of  thofe  cafes  in  which  the 
right  of  Poftlirainium  had  place.  (^) 

The  whole  genius  of  their  character,  and  of  their 
very  language,  was  of  a  iimilar  caft,  and  the  word 
which  fignified  Stranger,  was  the  fame,  both  among 
the  Greeks  and  Romans,  with  that  which  in  its  ori- 
ginal, denoted  an  Enemy,  (c)  Among  the  former 
people,  every  one  who  did  not  fpeak  their  language 
was  ftigmatized  with  the  name  of  barbarian  ;— 
B  i^a^cff,  meaning  literally,  one  who  pronounces  a 
language  with  an  improper  accent.  This  however 
would  not  be  fo  remarkable,  vv'as  it  not  for  the  curi- 
ous rights  which  they  affbmed  to  themfelves  over 
thefe  ci  ^^fjSxioi,  who  were  fo  unforiunate  or  fo  inferi- 
or^  as  to  inhabit  other  Countries  than  their  own. 
One  of  the  greateft  of  their  Philofophers,  v/ho  car- 
ried the  reach  of  human  intelledt  as  high  as  it  well 
could  go,  aiferted  that  Strangers  were  Slaves  by 
nature  ;  might  be  confidered  as  beafts  of  chace, 
and  fairly  hunted  down  ;  and  another  in  conformity 
with  this,  gives  it  as  the  opinion  of  his  Anceftors, 
that  of  all  wars,  thofe  are  moft  neceffary  and  juft, 
which  are  made  by  Men  againft  wild  beafts  ;  and 
next  to  them,  thofe  which  are  made  by  the  Greeks 
againft  Strangers ;  "  who,"    fays  he,  "  are  natural- 

{b)  The  ri»]it  of  Poftllnilnium  as  that  by  which  any  Citizen 
9F  one  State,  taken  in  War  by  another,  and  releafed  trom  cap- 
tivity, re-enters  the  Thr  Jhald  oi  his  Country  and  I'ucceeds  to  the 
enjoyment  of  every  thing  which  he  would  have  enjoyed,  had  he 
never  been  abfent.  The  genius  of  thii  Roman  Law  therefore 
confers  all  Mankind,  whom  they  had  not  made  their  Friends 
hy  Ireaty^  as  a  kind  of  Enemies  ;  who  though  they  do  not  open- 
ly attack  them,  are  perpetually  lying  in  wait  for  them  at  home. 

(c)  HoUis  apud  Antiques,  Peregrinus  dicebatur. 

Pomp.  Fellus. 

So  alfo  Cicero — *'  Ihflu  enim  apud  majores  noftros  is  dicebatur, 
quem  nunc  Percgrinum  dicimus.  Indicant  duodecim  Tabulae, 
^iit  Status  dies  cam  hofls.  Itemque,  Adverfus  H'jfitm  ates-nn 
aiichritas. 

TeOiS^.  L.  I.  Chap.  12. 
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**  ly  our  Enemies,  and  for  whom  we  are  perpetually 
"  laying  Inares."  (d) 

Thefe  opinions  may  ferve  to  explain  feveral  of 
their  tranfadions  which  have  been  delervedly  confi- 
dered  as  difgracefal  to  them  ;  and  among  the  reft, 
the  iliameful  treatment  of  the  AmbafTadors  oi Darius^ 
by  the  two  moft  renowned  of  their  Republics,  which 
ha-:;  been  thought  by  fome  to  have  been  the  mere  ef- 
fect of  the  turbulent  fpirit  of  the  Athenian  Demo- 
cracy and  a  diredl  violation  of  the  Law  of  Nations. 
{e)  PoiCbly  however,  it  was  not  fo  much  an  infrac- 
tion of  Law,  as  a  compliance  with  the  prejndices 
above  mentioQed,  which  taught  them  another  fort  of 
fyiiem  to  be  obferved  towards  Strangers,  {fj 
■  In  the  earlier  ages  of  their  hiftory,  the  profeflion 
of  Piracy  was  fo  far  from  being  held  difhcnourable, 
that  it  was  publicly  avowed  ;  and  fo  late  as  the  time 
of  Tarquin  at  Rome  ;  above  four  hundred  years 
afrerthe  age  of  Lycurgus,  and  cotemporary  with  So- 
lon and  Piiiftratus,  (when  the  Athenians  are  faid  to 
have  had  both  Tragedy  and  Comedy  among  them, 
and  Greece  might  therefore  be  thought  to  have  af- 
famed  a  more  civilized  form  ;)  the  Fho'c^ar.s,  on  ac^ 
count  of  the  fterility  of  their  foil  were  forced  to  ex- 
ercife  Piracy,  a  profuHion  which  according  to  the 
liiftorian  was  ir.  thoje  times  held  hnourahle,  (g) 

(i)  Arlfrot.  VoVit.  L  I.  C  3.  (k  If^crat.  Oiat.  TL:.ai\tn.  Sec 
Grotius'  Remarljs.  D.  J.  £.  &  P.  2.  zc  J.o.  3. 

(,)  Rollin.  Hiit.  Arc 

(/■)  It  is  remartable  iKat  Xi:rsss,  Barbarian  as  he  was, 
fbe'ved  ne  unierftood  the  Laws  uf  humanity  better  than  the  Spar- 
tans thernfelves.  That  p5Q,pk  conceiving  themfelves  under  the  in-^ 
ili-Tnation  of  Talthybius  i'pr  their  treatiaent  of  3  Character  lo 
f;creJ  as  that  of  an  AmbafTador  ;  delivered  up  two  of  their  Ci- 
tizens as  an  expiatory  Sacrifice  to  the  Succeflor,  cf  the  Perfisn 
Monarch  ;  who,  out  of  fr.aijnaniinity,  lajs  Herodus,  declined, 
folio .ving  the  bad  example  of-  the   Spartanj. — Herod.  L.  7.  C. 

(?)   Plerurnque  e":ani  Htrbcin'o  maris,  quod    ili'.s    rercporibi::, 

(Tarq;iinii   Res;is)  gl.ria  hsl^but.ir.     viLao;    tolerabant.  Jui^. 

^iit.  L.  4S-  C.  3.  N.  5. 

But 
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But  whatever  might  be  their  opinioDs  rcfpcdling 
the  lights  of  Strangers,  their  cuiloms  with  rel'pedt  to 
one  aDother  weie  hardly  iels  ferocious.  The  cruelty 
of  their  Laws  of  War  is  well  kDOwn  ;  and  infiaiices 
of  it  might  be  multiplied  upon  one  another,  whit  h 
would  fill  the  more  humane  European  of  modern 
times  with  horror.  The  Slaughter  of  Prifoners  ia 
cold  blood;  the  execution  of  Generals  after  unfortu- 
nate warfare  ;  (a  humbled  State  which  commands 
_the  lenity  and  compaiiion  of  Chriftian  Enemies ;)  the 
hardfhips  of  perpetual  Slavery  ;  the  abfolute  annihi- 
lation of  Cities  ;  the  wanton  puuifhment  of  Hof- 
tages  ;  the  bloody  perfonal  revenge  often  taken  r.pon 
Enemies,  only  for  having  performed  their  duty  \^ell; 
— thefe  are  the  points  molt  eminent  in  the  hiliorv  of 
their  public  intercourfc  together. 

Exam.ples  of  this,  have  already  often  been  felecled 
oy  others ;  nor  is  it  neceffary  for  thofe  acquainted 
with  the  Grecian  ftory  to  enumerate  them.  It  will 
not  however  be  improper  to  bring  to  their  recollecti- 
on, the  ftrange  iuconfiiieDcy  of  charadier  in  the 
Athenians,  who  were  reckoned  the  molt  polifLed 
people  of  Greece,  which  marked  them  in  the  couife 
of  their  v/ars.  When  about  to  attack  Scior.e^  Afe/os, 
and  Mytelene,  iheyj)ajl  a  I'ote  to  deftroy  all  the  inba, 
bitants  of  the  former  place  M'ho  were  above  the  age 
of  puberty  ;  in  the  two  latter,  all,  without  exception. 

During  the  courfe  of  the  Peloponnehan  war,  :he 
Spartans  and  Corinthians  ha\  ir:g  fent  an  EmbalTy 
through  Thrace  into  Periia  ;  the  fon  of  the  Tbracian 
King  was  prevailed  upon  to  feize  the  AinbaiTadors 
and  delix^erthem  to  the  Athenians.  Thefe  unfortu- 
nate men,  cloathed  with  a  character  univerfally  and 
uniformly  held  facred,  by  the  moil  ignorant  Nati- 
tions,  were  put  to  death  without  trial,  hy  a  Decree 
of  a  People  elleemed  the  moil  enlightened  of  their 
time,  {h) 

(h)  Thuc;-  57. 

It 
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It  is  wonderful  to  obferve  fuch  a  people  in  the 
fame  war,  calmly  voting  in  full  affembly  thofe  acts 
of  iiihumaQity  which  fo  much  difgrace  them.  Had 
they  been  committed  in  hot  blood,  or  with  arms  ifi 
their  hands,  much  might  be  faid  for  them  ;  but!  iu  ge- 
neral, when  a  place  which  had  flood  a  fiege,  was 
unhappy  enough  to  be  reduced  to  furrendcr  ;  the 
fevocious  populace  were  formally  fummoned  in  Athens 
itfelf,  to  difpofe  of  their  Captives;  and  the  unhappy 
men  commonly  became  victims  to  the  avowed  max- 
ims of  their  Law. 

In  this  manner  it  was  that  the  CEginetans,  brought 
in  captivity  from  Thyrsea  in  Laconia  to  Athens, 
were  all  of  them  executed  in  cool  blood.  Nor,  as 
might  be  expected,  did  they  here,  or  iii  a  variety 
of  other  inflances,  do  any  thing  not  warranted  by 
the  example  of  their  enemies.  The  Spartans  at  the 
furrenderof  Piatcca,  purfued  the  fame  bloody  max- 
imSj  and  revenged  them  Tel  vea  after  the  battle  of 
CEgos  Fotamos,  by  executions  equally  as  baibarous 
and  unjuftifiable,  as  thofe  ordered  by  their  inhuman 
livals.  Through  the  whole  progrcfs  of  the  war,  in- 
<iced,  the  fame  fpirit  is  to  be  difcovered  ;  and  where- 
cver  the  Merchant  Ships  of  Enemies  or  even  neutral 
Powers  were  met  with,  the  ufual  n^.odc  was  to  put 
the  crews  to  death. 

Slavery  was  univerfally  allowed  among  therti,  And 
a  more  difgufiing  picture  than  that  which  it  prefects 
to  us,  is  {"carcely  to  be  met  with. 

The  circumiiances  indeed  which  attended  tlie 
LacedcBmQn'dn  Slavery,  are  fliocking  beyond  concept 
lion  ;  nor  of  all  the  examples  of  cruelty  and  wicked- 
nefs,  which  f!:ain  and  difgrace  the  annals  of  mankind, 
can  any  thing  be  found  more  horrid,  or  more  revolt- 
ing to  nature  than  the  t^fvP.u,  or  fecrcc  Lav/  of  the 
Spartans.  By  this,  v.-hen  the  Helotoe  or  Slaves,  bc^ 
came  fo  numerous  as  to  give  umbrage  to  their  Maf- 
\zx&,  it  was  allow ?,bie  to  thin  them  by  death,    and 

that 
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that  in  a  manner  the  moft  miferable,  on  acccunt  of 
the  apprchenfion  of  it  in  \ihich  they  rauft  always 
have  lived.  Some  of  the  ableft  of  the  young  Men 
were  difpatched  privately  into  ths  country,  armed 
with  daggers  and  taking  v/ith  them  a  little  necelTary 
provihon.  Thefe,  in  the  day  lime,  hid  themrelvcs 
in  the  Thickets  and  Clefts,  and  in  the  night  iffued 
out  into  the  highways,  and  murdered  all  the  Helots 
ihey  could  light  upon.  Sometimes  however  they  fet 
upon  them  in  the  day,  while  at  work  in  the  fields, 
and  thus  in  the  very  act  of  procuiiag  provifion  for 
their  Mailers.  (/) 

Such  barbarous  actions  however,  ihoiigh  they 
may  give  a  fhock  to  our  companion  do  not  move  our 
wonder  or  indignaiion,  lo  much  as  thofc  deliberate 
violations  of  rcafonable  and  natural  juftice,  which 
v/e  might  have  expelled  any  where  but  in  that 
country  which,  from  the  number  and  eminence  of  ita 
philolophers,  ought  to  have  been  nicely  accurate  in 
it's  maxims  concerning  right.  "  It  appears,"  fays 
a  mod"Grn  author,  who  has  ably  delineated  their  po- 
licy and  hifiory,  "  to  liave  been  very  generally  held 
among  the  Greeks  of  that  age,  that  Men  were  bound 
by  no  duties  to  each  other  without  fame  exprefs  Cor?:- 
pa^y  The  property  of  Foreigners  might  be  any 
where  feized,  and  themfelves  condemned  to  fiavery. 
or  even  put  to  death  without  any  breach  of  human 
Lav^" ;  and  fo  far  from  any  breach  of  divine  Law, 
that  prayers  were  addreffed  to  the  Gods  for  favour 
and  affiftance  in  the  commiflion  of  fuch  violences. 

Thofe  connected  with  them  by  focial  compact  they 
defcribcd  bya  term  peculiar  to  themfelves,  Enspon- 
Di  ;  meaning  originally,  perfons  with  whom  they 
had  poured  wine  to  the  Gods,  as  a  proof  of  their 
Compact.  Thofe  who  had  forfeited  their  claim  to 
the  benefit  of  this  fort  of   alliance,    were  called 

ij)   Pott&i'*  Antiq.  I.  619, 

ECSPONDT, 
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EcsPOND!,  that  is,  Oi't  of  CompaS^  or  Out-laws, 
Upon  the  lurrender  cf  Platosa  to  the  Spartans,  the 
Coramilhoners  of  the  latter  determined  that  their  pri- 
foners  were  EcsroisDi  ;  they  were  afked  one  by 
one,  uhct'ner  in  the  prefent  war  they  had  done  fer- 
vice  to  the  Lacedaemonians;  and  anfvvering  in  the 
negative,  they  were  feverally  led  alide  and  put  to 
death  to  the  number  of  two  hundred  Flatoeans  and 
twe3t3^-five  Athenians,  {k) 

We  may  here  obferve  a  remarkable  fimilarity  be- 
t .- :en  this  mode  of  proceeding  and  that  of  the  Com- 
miiiioners  of  the  French  Convention,  towards  thofe 
of  their  own  Nation  taken  in  war,  w^hom  they  con- 
demn (and  in  this  they  are  not  inconfiftent)  as  guilty 
of  Treafon.  In  fuch  tranfadions  therefore,  the 
Greek  Law  of  Nations  confidered  the  Subje61sof  one 
State  in  open  hoflility  with  another,  in  the  fame 
point  of  view,  as  modern  Nations  conlider  thofe 
that  are  guilty  of  Ireafan  ;  v>'hich,  as  there  was  no 
allegiance  due,  was  the  fummit  of  Injuftice. 

So  much  then  for  the  Greek  Law  of  Nations  ; 
we  will  now  turn  to  the  Romans,  who,  it  muft  be 
confeifed,  prefent  to  us  a  piiTture  fomewhat  more  re- 
gular. 

Many  of  their  Inftitutions,  as  well  as  many  fa<5^s 
of  their  Hiftory,  prove  to  us  that  they  went  far  be- 
yond their  rivals,  in  this  Science.  Nor  can  it  be  faid 
that  thev  improved  upon  the  Grecian  Law,  io 
much  as  they  had  an  original  one  of  their  own,  fu- 
perior  to  the  other  in  regularity  and  equity. 

So  early  as  in  the  hundred  and  fourteenth  year  of 
their  State,  when  Angus  Martius  is  faid  to  have 
begun  his  reign  ;  a  Ceremony  was  inftituted  among 
them  which  would  do  honour  to  the  wifefl:  and  mofl: 
poliilied  of  the  modern  Nations  ;  I  mean  their  fa- 
inous  mode  of  declaring  War.     That  Prince   is  de- 

{k)  Mitford'5  Hift.  of  Greece,  C.  15.  S.  7. 

fcribed 
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Scribed  by  Livy  as  of  a  genius  between  that  of  Ro- 
mulus, and  Numa  ;  and  as  the  latter  foftened  the  rug- 
ged minds  of  his  new  People  by  the  Ceremonies  of 
Religion  ;  So  Martius  v/ifhed  to  temper  their  Valour 
with  jullice,  by  the  inftituiion  of  Cerenjonies  in 
War.  Whenever  therefore  the  State  had  caufe  of 
complaint  againfl:  another,  a  Herald,  called  the  Pa- 
TKR  Patratus,  or  Chief  of  the  College  of  Heralds, 
.was  firft  fent  to  the  frontiers  of  the  ofiending  Nation 
to  demand  red refs  ;  and  if  within  thirty^tnree  days, 
juftice  wa3  not  done,  then,  and  not  till  then,  they 
were  to  be  conlidered  as  Enemies  and  purfued  with 
fire  and  fword.  Notice  of  this  even  was,  after  all, 
to  be  giv^en,  by  the  return  of  the  fame  Herald  to  the 
;i'Vonticrs  and  cafiing  a  Javelin  into  the  holliie  Terri- 
tory. {1} 

.  So  much  generoiity  in  an  infant  and  precarious  Na- 
tion, promiled  many  interelting  and  magnanimous 
adlions  in  the  courfe  of  their  Hiftory  afterwards  ; 
and  accordingly,  without  meaning  to  go  into  the 
comparifon  of  their  examples  of  patriotifm  with  thofe 
of  Greece,  W'e  fhall  not  be  far  wrong  in  faying  that 
they  exhibit  much  greater  inftances  of  regular  Law, 
in  their  intercourfe  with  foreign  Nations.  Thefe  are 
for  the  moft  part  fo  well  known,  that  it  ^vould  be  un- 
necefifary  as  well  as  tedious  to  dwell  on  them  ;  many 
of  them  however  ought  on  this  occalion  to  be  fet 
forth,  as  it  proves  them  to  have  had  very  llrong  and 
fuperior  ideas,  of  the  duties  which  Nations  owe  to 
one  another.  Some  of  them  indeed  will  for  ever 
form  the  balls  of  many  modern  queftions  ;  As  the 
tranfaction  of  Pojihnmus  with  the  Satnnites,  the  cele- 
brated epoch  of  the  Caudine  Forks.  The  difavowal 
of  this  General's  conduct  by  the  Senate  ;  their  offer 
to  fend  hi rri  back  ;  the  refufal  of  the  Samnites,  and 
the  confequent  arguments  on  both  iides,  (;»)  furnifh 


(/)  Tit.  Liv.  L.  I.  C.  :.2. 

\m)  Vid.  Cicer.  de  OfHc.  L.  I.  C.  1 1. 
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the  matter  for  the  verj'  interefling  and  important 
part  of  modern  Jurifprudeuce,  called  the  Sponsio, 
about  which  there  are  fliii  various  opinions,  (n) 

Their  notions  alfo  of  military  Law,  in  regard  to 
foreigners,  went  in  feme  refpects  as  far  as  our  mo- 
dern refinements.  There  are,  fays  Cicero,  certain 
duties  to  be  complied  with  even  towards  thofe  who 
have  injured  you  ;  and  in  punifhing,  and  avenging, 
there  is  a  particular  mode  to  be  obferved,  which 
gives  rife  to  the  Laws  of  War.  (o) 

Amongft  thefe  Laws  it  feemed  to  be  laid  down, 
that  no  Roman  could  fight  even  for  his  country  with- 
out a  commiflion,  w^hich  in  all  refpects  is  limilar  to 
the  modern  notions,  that  thofe  who  fo  fight  may  be 
punifhed  as  Robbers.  (^) 

In  compliance  with  this  therefore,  when  the 
younger  Gz/^was  difmiifed  by  Po;?2^///j/j  from  his  Pro- 
vince, with  the  reft  of  the  officers  of  his  Legion,  and 
wifhed  to  remain  behind  for  the  reft  of  the  Cam- 
paign ;  his  Father  wrote  to  PompiliuSy  defiring  him 
to  adminifter  the  military  Oath  to  his  Son,  de  novo; 
as  the  legion  in  which  he  had  ferved  was  no  longer 
under  his  command. 

The  letter  alfo  to  his  Son,  lays  it  down  that  it  was 
contrary  to  Law  for  one  not  a  Soldier  to  fight  with  aa 
Enemy,  {q) 

The  fpirit  of  the  reft  of  their  Laws  of  vV"ar,  wad 
generally  of  the  fame  regular  caft  ;  we  ought  not, 
fays  Camillus,  (at  a  time  when  their  civilizatioa 
was  comparatively  backward)  to  afpire  {o  much  at 
viftory,  as  to  endeavour  to  avoid  the  infamy  of  ob- 
taining it  by  bafe  means;  (r)  and  one  of  their  earlieft 

(/j)  SeeVattel.  2.  14.  209.         (0)  Cicer.  de  OlEc.  L.  i.  C  11. 

(/>)  Vattel,  D.  des  G.  L.  3.  S.  2^26. 

(y)  Ncgat  enira  jus  efle,  qui  miles  noEi  fit,  pugnare  cum  Lofte. 

-lb. 

(0  Plutarch,  Vit,  Camill. 

I 
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maxims  was,  that  they  lliould  wage  war  with  not 
more  valour  than  juftice.  (s) 

It  was  a  compliance  with  thefe  principles  that  gc  ve 
birth  to  many  of  their  moft  virtuous,  if  not  their 
moil  brilliant  a6lions :  that  Ck//a  was  feut  back  to 
Porfnna;  that  Reguhn  returned  to  Carl/mge;  and 
thofe  who  treated  of  an  exchange  of  prilbners  after 
the  battle  of  Cannes,  to  Han?iibal\  that  Fahricius  re- 
fufed  to  affaffinate  Pvi'rhus  ;  and  CumilhiSy  to  receive 
the  children  of  the  Falijci. 

A  fenfe  alfo  of  the  neceffity  of  enforcing  fuch  doc* 
trine  upon  others,  produced  from  them  many  feve- 
rities  toward  foreign  Nations ;  and  the  utter  deftruc* 
tion  of  one  of  the  nobleft  Cities  of  Grf.rce  was 
profeiTedly  the  confequence  of  her  having  infringed 
the  rights  of  Ambaffadors. 

Thefe  rights  themfelves  formed  one  of  the  moft 
remarkable  features  of  their  Law,  and  are  deferved-. 
ly  celebrated  as  being  better  underftood  by  them  than 
by  any  of  the  antient  Nations.  Indeed  the  very  ex- 
iftence  among  them  of  a  College  of  Heralds^  to  pre- 
lide  over  and  expound  rules,  exprefsly  drav;n  up  for 
their  condu6l  toward  foreigners,  befpeaks  them  a 
People  far  advarxed  in  the  Law  of  Nations  confider*. 
edas a  fcience. 

With  all  their  fupericrity  however,  they  gave  into 
the  rugged  notions  which  the  want  of  a  milder  reli- 
gion, and  confequently  a  more  equitable  fyflem  of 
morality,  made  them  imagine  nothing  more  than  juft; 
and  though  they  pofleffed  magnanimity  beyond  moft 
others,  yet  they  were  generally  cruel,  and  in  many 
refpecls  ungenerous. 

Of  this,  the  whole  plan  and  fcheme  of  their  Tri- 
umphs are  an  example.  To  deprefs  an  enemy  in  hi5 
fpirit  and  pride  of  mind,  (the  only  confolation  he  has 

(s)  Jiifiique  ea,  non  minus  qiiam  forte  didicimus  genere.— — — 
Xiv.  L.  5.  C.  27. 

Vol.  L  I  left. 
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left,  when  his  ftrength  and  his  power  are  annihilat-^ 
ed  ;)  To  debafe  and  mock  his  condition  becaufe  we 
'  fear  it  no  loDger ;  To  exhibit  him  to  a  gazing,  fero- 
cious, and  fometimes,  defpicable  multitude  ;  an  ex- 
ample of  the  uncertainty  of  fate,  or  perhaps  (what 
is  infinitely  worfe  for  his  own  feelings)  of  mifconduct, 
and  perfonal  imbecility  ;  is  fiirely  to  add  infult  to  in- 
jury, and  to  lliarpen  unnecelTarily  the  flings  of  mis- 
fortune. Yet  to  do  this,  was  the  highefl  ambition, 
and  almoft  the  highefl:  reward  of  a  Roman  General, 
The  captives  of  his  arm  were  led  a  miferable  inftance 
of  fallen  grandeur,  behind  his  Chariot  Wheels;  and 
the  higher  their  rank,  their  power,  or  their  charac- 
ter, the  greater  the  triumph  of  their  inexorable  Con- 
queror. Death  iifelf  by  the  Executioner  in  prifon, 
was  even  fometimes  the  doling  fcene  of  this  inhu- 
man fpeclacle  ;  a  punifhrnent  which  after  fuch  humi- 
liations, was  rendered  furely  lefs  than  ever  neceffary, 
either  as  a  matter  of  policy  or  re\"enge.  (t)  The  ut- 
moft  lavage  and  bloodiefl;  condud  in  open  and  doubt- 
ful war,  is  perhaps  more  fupportable  than  fuch  a 
fyftem.  {u) 

Nor 

{i)  The  followlhs;  animated  pafiTage  from  the  Speech  of  Vibius 
Vlrius  againft  the  Romans,  v.ill  fuiiicientiy  prove  to  us  the  fa - 
vage  inhumanity  of  their  proceedings  tov.-ards  prifoners.  "  Cru- 
"  ciatus  contumeliafque  quas  fperat  hoftis,  dum  liber,  dum  mei 
"  potens  fum,  effugere  morte,  praeterquam  honefta,  etiam  leni, 
*'  pofTum.  Non  videbo  App.  Clavdilm  &  C^Fulvium  z-:c- 
•*  ioria  infcU'r^ti  'ubntxos ;  neque  vinftus  per  Urbem  Romam,  tri- 
"  umphi  fpeftacuium  trahar,  ut  deinde  in  carcere^  aut  ad palum 
'*  deligatiCi,  iacsrato  virgis  iergo,  cervicetK  fecuri  Romana  Subji- 
*'  ciam. 

Liv.  L,  26=  C.  rj. 

(:<■)  Se«  Plvtasch's  accoudt  of  the  Triumph  of  Paulus  CEmi- 
llus.  After  the  greateft  difplay  of  acquired  riches,  there  came, 
f;iv5  he,  the  king's  Children  led  captives,  and  with  them  a  train 
ct  X'jrfes,  Mailers,  and  Governors,  \A.ho  all  wept  and  ftretched 
for.h  their  hands  to  the  Speftators,  and  taught  the  little  infants  io 
b*-',  and  i&treat  their  compaffion.     After  thefe  came  Perfitjs  hira- 

feu; 


THE  GREEKS  AND  KGMANS.  115 

Kor  were  they  lefsfiee  from  reproach,  when  Iharp* 
nefs  of  mind,  rather  than  flrength  of  arm,  was  ne- 
cefiTary  for  their  interefl ;  when,  for  example  they 
came  to  negotiate,  to  make,  and  to  interpret  Trea- 
ties. They  here  exibit  inllances  cf  chicanery,  any 
thirigbut  confillent  with  that  magnanimity  and  force 
of  loul,  which  were  peculiar  to  them  on  other  ccca- 
{ions.  Of  this,  nearly  the  whcle  of  the  third  Punic 
War,  particularly  their  lafl  tranfadtion  with  Car- 
thage;  and  the  quibble  of  Quint.  F.-Bius  Labi o, 
to  deflroy  the  Fleet  of  Antiochus,  are  memorable 
examples,  (v) 

The  whole  courfe  of  their  hiftory  Indeed,  marks 
them  a  people  determined  to  purfue  their  own  great 
object,  of  dominion,  by  every  mode,  generf  us  or 
fubtile.  They  were  as  crooked  in  the  cabinet,  as 
they  were  energetic  in  the  field  ;  and  the  ccndudl  of 
the  Senate  for  ages  together,  has  been  celebrated  as  a 
mafterpiece  in  politics,  in  a  fenfe  even  Machiaielnarit 

I  do  not  mean  to  fay  that  the  inflances  which  may 
be  feleded  from  their  hiftory,  of  bad  faith,  and  im- 
proper interference  in  the  affairs  of  other  Nations  ;  of 
open  violation  of  the  rights  of  neutral  powers  ;  and 
of  public  plunder  and  robbery  which  every  where 
charadlerize  them,  iw)  were  not  often  blamed  by 
their  own  WTiters,  or  may  not  be  equalled  by  the  con- 
du(Sl  of  very  modern  and  enlightened  Nations.  But 
in  the  latter  cafe,  w^hatever  may  be  the  effcdl  of^ow- 

/ 

felf,  clad  all  in  black.     He  looked  lite   one  altogether  aftonifhed 
and  deprived  of  reafon  through  the  greatnefs  of  his  misfortunes. 

Plut.  In  Vit.  P.  CEmil. 

Perfius  afterwards  deitrojed  himfelf  in  pril'on. 

(•y)  Antiochus  being  defeated  bj  that  Geieral,  agreed  to  give 
up  to  him  one  half  of  his  Fleet.  Ihe  mar.ner  in  which  the  Ro- 
man executed  the  Treaty,  was  by  cutting  every  Galley  in  halves, 
and  thus  depriving  him  of  the  whole. 

Valer.  Max.  L.  7.  C.  3. 

(zt-)  See  the  Comments  of  Montefquieu  upon  thefe  pans  of 
their  Hiixory. Grand  and  Decadence  des  Rom. 

I  2  er 
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er'iQ  commanding  fubmiffion,  it  is  always  well  knov^'S 
■when  the  Law  of  Nations  is  broken;  cotemporary 
Stales  are  appealed  to,  and  the  cati^e  is  tried,  in  ar- 
gumentat  ieall,  by  known  piinciples  and  fettled  rules. 
Of  this  HiCde  cf  proceeding  the  Antients,  eithet 
knew  nothing,  or  did  not  make  ufe  of  it ;  which 
Ivar rants  a  fair  inference,  that  what  was  thus  done, 
\vas  not  confidered  as  an  infraction  of  law.  It  is  the 
more  warrantable,  becaufe  of  all  the  nations  of  the 
■world,  noLC  ever  paid  a  more  religions,  or  indeed 
fnperftitious  deference,  than  the  Romans,  to  the 
ibrce  of  promifes  and  oaths ;  a  point  of  their  cha- 
ra£ler  which  Hands  foremoft  in  the  numerous  and 
able  critical  difquiiitions,  to  which  the  adlions  of 
this  wonderful  people  have  fb  often  given  birth. 

But  whatever  w^as  their  inhumanity,  or  the  bad 
faith  of  their  government  towards  foreign  princes,  in 
their  progrefe  to  dominion;  their  condudl  towards 
the  bulk  of  the  people  they  conquered,  was  for  ih€ 
moil:  part  exemplary,  and  far  different  from  that 
which  ^e  have  noticed  of  the  Grecians.  To  civi- 
lize by  conqueft }  to  melt  down  and  incorporate  the 
fubdued  Nations  with  their  own,  and  derive  afliH- 
ance  from  them,  as  from  their  fellow  Citizens,  in  fu- 
ture attempts  againft  others  ;  was  a  great  part  of  their 
policy.  But  to  a6l  thus,  was  direClly  contrary  to 
that  revengeful  and  bloody  fpirit  which  dlftinguifhed 
the  Grecian  Politics.  And  accordingly  we  find,  that 
after  having  punifhed,  oi'  got  rid  of  the  Chiefs  of 
the  Nations  they  fubdued,  the  people  for  the  mofl 
part  were  left  in  the  enjoyment  of  their  religion  and 
cuftoras,  much  cf  their  property,  and  often  of  their 
very  Government  itfelf.  {x) 

This 

(x)  I  am  atvare  of  many  inHarccs  of  fevcrity  to-;rards  priforers,- 
■which  rray  feem  to  rnilitatc  againft  this  pofiticn  ;  particularly 
that  of  the  Teutonic  women,  who,  upon  the  defeat  of  their  huf- 
bandsbj-  Maxius,  lent  a  deputation  to   that  General,  to  Ilipu'ate 

for 
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This  principle  of  afiion,  poffibly  took  its  rife  from 
the  accidental  condufl  which  they  were  obliged  to 
purfue  on  the  firil;  foundation  of  their  State.  A  hand- 
ful of  people  brought  together  on  the  hazard  ;  with- 
out coanedion,  almoft  without  territory,  and  abfo- 
lutely  without  wives ;  could  not  purfue  thofe  inex- 
orable maxims  which  regular  and  long  eftablifhed. 
3tates  fell  into.  At  leaft  they  could  not  expedl  to  be 
rapid  in  their  augmentation,  except  by  the  very  mode 
which  the  policy  of  Romulus  dictated  ;  and  once  be- 
gun, they  might  continue  it  from  b'^bit  alone,  if  not 
convinced  by  experience  of  its  fuperior  benefit. 

This  however  has  been  diiierently  accounted  for 
'by  a  writer  of  refearch  and  learning  of  the  prefect 
time. 

In  confidering  the  various  effeds  upon  the  Law  of 
Nations  which  are  produced  by  diS'erent  modes  of 
life.  Dr.  Falconer  refers  this  variation  between  the 
Greek  and  Roman  Law,  to  the  manner  of  living  in 
the  two  countries.  In  the  Savage  and  the  Shepherd 
States,  fays  he,  much  land  is  neceffary  for  the  main- 
tenance of  the  people  ;  and  when  one  People  is  con- 
quered by  another,  the  defire  of  encreafing  their-^ 
quantity  of  food  by  the  acceflion  of  their  territory, 
makes  the  Conquerors  thin  the  inhabitants  by  milita-i 
ry  execution.  On  the  other  hand,  where  agricul- 
ture prevails,  as  much  lefsland  isneceffary,  there  is  no 
reafon  why  the  prifoners  fiiould  not  enjoy  their  liveSs 
when  there  is  enough  for  their  fupport.  It  was  not;^ 
then  extraordinary,  that  the  Romans  whofe  agricul« 

for  the  fecurlty  of  their  cKaftity  and   freedom,  but  were  refufed, 

and  voluntarilj  infiicled  death  upon  themfelves  and  children. 

Flor.  L.  3.  C.  3.- But  it  rauft  be  remembered  that  this  related 

only  to  ja  Arm;/  which  had  juft  fought,  not  to  a  people  conquer- 
ed. Thefe  Teutones  had  r,o  country,  thej  were  in  queft  of  one; 
and  ther^  was  therefore  no  reafon  of  policy,  why  they  fhould  pot 
comply  with  the  maxims  of  the  time,  v.-hich,  with  refpeftto  the 
ilavery  of  prifoners,  were  th^  fame  among  the  Roman."  as  amon» 
the  Greeks. 
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ture  could  maintaia  additional  numbers,  fhould 
receive  their  prifoners  into  their  Society ;  while  the 
Greeks  who  in  feveral  refpedls  were  in  a  fituation 
fimilar  to  the  people  formerly  delcribed,  (ihojc  tn  a 
(avige  andjhzphird  State)  fell  naturally  into  more  fe- 
rocious maxims. 

He  goes  on  to  prove  this  latter  pofition,  by  the 
number  of  Colonies  which  Greece  fo  often  fent 
forth  ;  a  fure  mark  that  there  was  not  enough  for  their 
maintenance  at  home  (  v) 

Kow  I  own  this  reafoning  appears  by  no  means  fo 
ilroug  as  to  produce  convidion.  For  in  the  firft 
place,  Cor,r,ncrce  as  well  as  Agriculture  will  produce 
food,  if  not  in  as  great  a  degree  in  very  rich  foils^ 
yet  in  a  much  greater  one,  in  foils  comparatively  bar- 
ren, and  if  the  Romans  were  Hulbandmen,  they 
defpifed  commerce.  The  Greeks  (particulaily  the 
^theniaMs  and  Corinthians)  not  only  did  not 
defpife  agriculture,  but  rofe  to  great  eminence  in  com- 
merce. Many  of  their  anceftors  came  from  Phoe- 
nicia and  from  Egyp  r  ;  and  the  commercial  fpirit 
of  the  one,  and  the  agricultural  fpirit  of  the  other, 
would  in  their  nevv  fettlements  find  ample  room  for 
theelercife  of  both.  For  while  the  great  length  of 
iheii  G  af:,  their  numerous  Harbours,  and  the  mul- 
titude of  Pviveis,  with  which  their  whole  Country 
was  interfecled,  held  out  the  greatefl  incitements  to 
Trade  ;  t';e  fertility  of  a  number  of  their  provinces, 
equali^'  incited  them  to  a  vigorous  cultivation. 

The  face  of  the  country  has  been  accurately  deli- 
neated by  their  own  writers,  and  their  accounts  have 
been  well  collated  by  uiodem  critics  — and  though 
Arcadia,  Doris,  ^^tolia,  and  Atiica,  are  de-t 
fcribed  as  extremely  mountainous;  yet  the  latter  is 
faid  to  have  been  fertile  in  Olives  and  Figs;  and  the 

(j)  Falconer  oa  Climate,  B.  6.  C.  3. 
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vales  of  Thessaly,  Boeotia,  Locris  and  Pho- 
cis,  and  particularly  A RGos  and  Messenia,  were 
fruitful  in  corn  to  a  degree  of  celebrity. 

With  refpedl  to  the  colonies  fent  oat  by  the  Gre- 
cians, the  argument,  does  not  perhaps  apply  fo 
much  to  them  as  to  the  Romans  themlelves,  whole 
colonies  were  a  well  known  political  inilrument  for 
fubjugating  foreign  Nations,  and  extended  far  and 
.  wide. 

But  the  reafon  againft  this  opinion  which,  it  fhould 
feem,  ought  naturally  to  have  moft  weight,  is  drawn 
from  the  high  ftate  of  perfeftion  to  which  the  Greeks 
attained  in  all  the  rehnements  of  Art  aiid  Science; 
and  which  even,  while  they  were  forced  to  crouch  un- 
der the  fword  of  their  rivals,  rendered  them  ftillfupe'^ 
rior  not  only  to  their  conquerors,  but  to  all  the 
world. 

Such  refinement  however  is  totally  inconflftcnt 
with  the  favage,  or  fhepherd  ftates  ;  for  men  do  not 
commonly  attain,  even  to  a  moderate  degree  of  me- 
rit in  the  Arts,  till  leifure  has  been  afforded  for  the 
divilion  of  profeffions  and  of  labour,  by  the  eafo 
and  certainty  by  which  fubliHence  may  be  acquired. 

We  pretend  not  howerer  to  account,  farther  than 
we  have  done,  for  this  marked  difference  between 
the  Greek  and  Roman  Law  of  Nations  ;  — ccntenting 
ourfelves  with  obferving  the  fad,  as  a  flrong  corro- 
borative proof  of  our  point,  that  the  Law-  in  quef- 
tion,  is  only  that  which  obtains  among  a  particular 
Clafs  or  number  of  States.  The  Towls  of  Italy  and 
of  Greece  lie  nearly  in  the  fame  latitudes  :  between 
Brundulium  and  the  Aero  Ccraunian  Promontorj-, 
there  is  not  miOre  than  one  degree  of  longitude;  and 
between  Rome  and  the  Ionian  Nations,  (nearly  the 
extreme  points  of  the  two  ciaffes  of  People)  not 
quits  fixteen  degrees ;  the  ages  of  their  Republics 
vvere  almoil  the  fame  ;  the  time  at  leali  when  th<j 
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Roman  maxims  were  moll  inculcated,  and  the  im- 
proved  ftate  of  Greece,  were  abfolutely  cotempora- 
ry,  (3:)  and  in  their  religion  any  elTential  variation  is 
not  eafily  difcovered  ;  yet  fo  marked,  and  lb  deep  is 
the  line  of  difference,  which  we  find  in  their  Laws 
of  Nations. 

Such  then  was  the  character  of  the  Law  among 
thefe  two  remarkable  Sets  of  People,  till  the  one 
was  incorporated  with  the  other  by  conqueft,  and 
both  together  yielded  at  lafl  to  a  deftiny,  which  for  a 
long  time  covered  the  whole  European  World  witia 
milery,  and  darknefs. 

(s)  There  v;ere  not  fortj  years  between  Alcibiadfj  and  Cf? 
tnillus. 
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THE    PRINCIPLE    OF     THE     SCANDINAVIAN     LAW    OF 
KATIONS. 


IN  that  unfortunate  period,  when  the  populous 
North  poured  forth  her  multitudes  to  overwhelm 
the  far  famed  IV-^iflrefs  of  the  \\'orld  ;  when  every 
thing  that  was  elegant,  and  every  thii:g  that  v/as 
wife,  gave  way  to  the  rugged  ignorance,  and  def- 
tru6tive  fury  of  our  Scynthian  Anceftors  ;  the  Laws 
of  all  kinds  as  well  as  the  difcipline  of  the  Romans 
were  loft  amid  the  general  uproar.  The  Scandina- 
vian fwarms,  confumed,  or  fwept  off,  every  thing 
that  came  in  contadl  with  them  ;  the  old  Nations 
melted  away  ;  no  veftige  of  form.er  civilization  was 
left,  and  the  little  humanity  or  order  that  had  been 
cultivated,  fled  from  before  a  people  who  defpifcd, 
or  never  had  been  acquainted  with  them.  A  new 
Set  of  Nations  therefore  got  polTefiion  of  the  World  ; 
and  a  change  in  notions  and  manners  ;  a  different 
language,  and  a  ditfereat  Religion,  v.ere  intro- 
duced. 

Thefe  new  Mailers  of  Europe  were  of  the  moft 
rugged  caft  ;  they  delighted  wholly  in  blood  ;  war 
was  their  paftime,  and  flaughter  their  feaft ;  and 
thefe  manners,  generated  perhaps  at  firft  by  the  cU« 
mate,  were  confirmed  by  their  Religion,  (a) 

(aj  See  a  full  account  of  tKeir  Characters  and  Inflitutions  in 
Caefar  and  Tacitus  ;  Felloutier.  Hifi.  des  Celtes.  Mallet's  North. 
Antiquities.  Temple  on  Heroic  Virtue.  Ba'-tolin.  de  caus. 
contempt,  Mort.  Gibbon's  Account  of  the  Scythians  ;  Dccl. 
and  Fall.  ch.  26.  and  the  elaborate  Notes  of  Robertfon.  Intro- 
duf.  to  ch.  5, 

The 
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The  piefent  Nations  of  Europe  are  faid  to  fpring 
from  two  claflTes  of   people;    the  Celtic   and  the 
S  ARM  ATI  AN  ;  in  their  race  very  different,  and  in 
their  religious  notions  by  no  means  the  fame.     The 
firft  gave  origin  to  the  Gauls  and  Britons  ;  the  laft 
to  the  Scandinavians    or    Goths.      The  former  of 
ihefe,  as  is  well  known,   were   taught  certain  myf- 
teries  by  the  Druids  which  are  now  impenetrable 
from  the  lofs  of  the  documents  that  contained  them  ; 
{h)  the  latter  were  abfolute  Polytheifts,  which  may 
be  gathered  from  various  monuments  that  remain. 
(c)     In  thofe  points  however  w-hich  could  at  all  in- 
fluence their  public  chara6ler5,    or   the    fyflem  on 
which  they  proceeded  towards  other  nations,  there 
v/as  a  terrible  iimilarity  between  them.     Both  of 
them  believed  in  the  immortality  of  the  foul,  taught 
to  the  one  by  the-i>ruid3  ;  to  the  other  by  Zamql- 
sis  ;  and  both  endeavoured  to  deferve  Elyfmm  in  a 
manner  equally  horrid  to  themlelves  and  dangerous 
to  their  neighbours  ;  iince  they  concurred  in  imagin- 
ing that  violent  death  was  the  only  paiTage  to  Para* 
dife. 

It  is  wonderfjl  under  this  influence  to  what  a 
height  they  carried  their  contempt  of  life  ;  infomuch 
that  death,  and  that,  in  its  mod  violent  form,  feem- 
ed  to  be  an  objeft  of  their  coi.rtfhip,  and  he  who 
died  of  old  age  was  covered  with  infamy.  To  die 
with  his  arms  in  his  hands,  was  the  vow  of  every 
free  man,  and  the  pleafmg  idea  they  h^d  of  this 
jkind  of  death,  led  them  naturally  to  dread  the 
thought  of  perifhing  by  difeafe  or  old  age.     Kence 

I  The  Brlrifh  DruiJs  tau;;Kt  their  niyfteries  In  verf^'S  whicli 
t  '.:•"  loliowers  were  lt>uieuirifs  tvveniv  years  in  ienrnir.g.  C^rur 
Dc  Ikll.  Gall.  C.  i,V     'il'^^V  are  entirely  loft. 

;')  They  are  very  authentic,  ^rid  were  brought  together  into 
V  •  i^lie'-^tions  called  th  Eida,  by  S^mund  Sicfusson,  born 
jiv  10J7.  ,and  Skobrp,  Judge  of  Iceland,  in  ii^-S-  (^^^  ^^"^ 
Nprth*.  Arniq.  2.  21,   22.  Prei.) 
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in  their  legends  and  poems,  the  warriors  as  they  fell 
in  the  field,  are  reported  to  die  finging  or  laughing  ; 
(d)  and  hence  when  by  accident,  (which  more  polifh- 
ed  men  would  call  lucky,  but  v/hich  they  deemed  a 
misfortune,)  any  of  them  advanced  in  fafety  to  years, 
in  fpite  of  the  perils  of  war,  the  cuftom  was  to  de- 
ilroj  themfelves,  either  by  their  own  hands,  or  by 
being  carried  into  a  field  of  battle,  or  by  having 
recourfe  to  the  kindnefs  of  their  friends  to  perform 
this  acceptable  fervice  for  them,  {e) 

Sometimes  they  threw  themfelves  down  precipices 
into  the  Sea ;  and  in  Sir  William  Temple's  time, 
there  was  flill  in  Sweden  a  place  called  Odin's  Hall, 
the  name  of  which  was  preferved  as  a  memorial  of 
this  ferocious  cuftom.  It  was  a  great  bay  in  the  Sea, 
encompalTed  with  fleep  and  rugged  rocks  ;  and  they 
hoped  by  the  boldnefs  of  fuch  a  violent  death,  to 
renew  their  pretence  to  an  admiffion  into  the  hall  cf 
their  founder  and  fupreme  God,  which  they  had  Icfl 

{d)  King  Renger,  wlio  died  finglng  the  pleafure  of  death  in 
a  field  of  battle,  cries  out  at  the  end  of  a  Stanza,  "  The  hours  of 
'•  my  life  are  pafled  away,  I  fhall  die  laughing."  The  conclu, 
fion  of  Eulogy  of  a  king  of  Norway  is,  ''•  Hereafter  it  fhall  be 
recorded  in  hiftory  that  king  Halfek  died  laughing;"  and  in 
praife  ot  a  man  who  died  in  fingle  combat,  as  recorded  by  Saso 
Grammaticus,  it  is  faid  that  he  feel,  laughed,  and  died. — North. 
Antiq.  I.  207. 

(e)  Northern  Antiquities,   I.  200, 

There  are  in  the  fame  book,  feveral  curious  inftances  of  this 
contempt  of  ike  pains  of  death.  A  young  warrior  of  Jomf' 
bcurg,  in  Pomerania,  having  been  made  prifoner,  and  led  to 
execution  after  the  cuftom  of  the  time,  begged  that  he  might  not 
be  led  to  punirnment  like  a  ftieep,  "  Striks  the  blow  fald  he  to 
"  his  executioner  in  my  face,  I  will  fit  ftill  without  ihrlnking, 
*'  and  take  notice  whether  I  onre  wink  my  eyes,  or  betray  one 
"  lign  ot  fear  in  my  countenance.'' 

Another  warrior  having  been  thrown  upon  his  back  in  wrefl.- 
ling  with  an  enemy,  and  the  conqueror  being  without  arms  to 
diipatch  him,  the  vanquiChed  man  promifed  'o  wait  quieily  in 
that  pofture,  till  the  other  went  for  a  fword  to  kill  him,  and  he 
faithfully  kept  his  word.     Id.  I.  205,  207. 

by 
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by  failing  to  die  in  combat,    and  with  tbeir  arms. 

There  v/as  however  this  difference  between  the 
notions  of  paradife  among  the  two  people  ;  that  the 
Celts  imagined  thofe  who  died  of  natural  deaths, 
Vi/ere  merely  deprived  of  happinefs ;  while  the  Scan- 
din  avians  pumped  them'*  in  caves  under  ground, 
all  dark  and  miry,  full  of  noifome  creatures,  of 
fiench  and  mifery.  {g)  The  enjoyments  of  the  one 
were  alfo  more  mild  than  the  Other ;  the  Celts 
paifing  to  what  they  called  Flath  Innis,  or  the 
Noble  Ifland,  which  is  defcribed  as  green  and  flou- 
rifhiog :  Qi)  The  Goths  to  the  palace  of  Odin, 
v;ho  to  ui'e  Sir  William  Temple's  expreliions,  eter- 
nally kept  open  houfe  for  all  fuch  Guefls,  where 
they  were  entertained  at  infinite  tables,  in  perpetual 
feafts  and  mirth,  caroufnig,  every  man,  in  bowls 
made  of  the  fkulls  of  enemies.  (/)  The  modes  of 
wori'hip  among  both  races  were  however,  horrible 
to  the  laft  degree.  The  Druids  facrihced  prifoners 
of  war  by  hundredi?,  by  placing  them  in  gigantic 
idols  made  of  v/icker,  and  burning  iheni  to  allies. 
The  inhabitants  of  Cocrland  are  faid  to  have  been  a 
cruel  race,  whom  all  others  avoided,  "  propter 
jiimium  Idolatriie  cukum;  (,4)  and  thofe  of  jF/?/^;/^/ 
to  have  been  'worihippeis  of  Dragons  and  Birds  of 
prey,  to  whoip  they  oilered  up  living  men,  bought 
of  the  merchants,  and  were  particularly  nice  in  chu^ 
ling  out  thofe  of  peculiar  beauty.  (/) 

Hence 

(/*)  It  was  related  *o  Ten-.ple,  by  Count  OirenReirn,  the  ttrfl 
of  the  Swedilh  Amb-iff.tdors  at  Nimev^'uen.  -Slc  Temple's  Mif- 
cellanea,  Part  2.  Efl\  3.  on  Heroic  Virtue,  and  Norths  Ar.tiq. 
1,  210. 

{g)  Temple  en  Pleroic  virtue. 

(A)  Macpherfon's  Introci.  to  Hill,  cf  G.  Bri'.aia. 

(i)  Temple  en  Heroic. Virtue. 

(;^)  Adam.  Brem.  de  fitu  Dan.  12. 

(/)  Nana  et  ipfi  iJeum  chriftianorum  prorfus  ignorant.  Dr?- 
cones  adorara  cum  volv'prjbus,  quibus  eiiam  vivos  iitant  homines, 

quo* 


SCANDINAVIAN  LAW  OF  NATIONS.        123 

Hence  then  it  appears  that  it  was  a  point  of  their 
Very  Religion^  to  become  familiar  with  flaughter ; 
nnd  it  was  not  merely  their  difpofition,  but  tlieir 
bounden  duty,  to  fpread  about  them  far  and  wide, 
what  Chriflianity  teaches  us  to  confider  as  the  ti\o'\ 
affliding  of  evils.  The  Heroes,  fays  the  Edda, 
have  every  day  the  pleafur*  of  arming  themfelves 
and  cutting  one  another  in  pieces,  but  as  foon  as  the 
hour  of  repaft  approaches,  they  return  on  horfeback, 
all  fafe  and  found,  [m)  In  this  frightful  Mythology 
alfo,  their  God  Oljin,  is  called  ''The  terrible 
*'  and  fevere  God  ;  the  father  of  flaughter ;  the: 
*'  God  that  carrieth  delblation  and  fire ;  the  adive 
*•  and  roaring  Deity;  he  who  giveth  victory,  and  re- 
**  viveth  courage  in  the  conflidl  j  who  nameth  thofe 
"  that  are  to  be  flain."  («) 

It  will  be  not  lefs  agreeable  than  curious  to  ob* 
ferve,  as  we  fhall  do  in  the  courfe  of  this  work, 
liow^  the  horrors  of  thefe  cufloms  came  to  be  loft, 
amid  the  altered  manners  of  Europe  ;  and  how  the 
Very  language  of  nations  when  they  fpoke  to  one 
another  in  their  Treaties  and  public  inftruments, 
v/as  expreflive  of  a  fpirit  the  moft  mild  and  the  mofl 
oppofite  to  -Vv-hatt  has  been  recorded. 

Upon  the  whole  then  it  follows  plainly,  that  with 
inch  maxims  and  morals,  not  only  the  municipal 
cuftoms,  fuch  as  they  might  be,  but  the  Law  of  Na- 
tions of  the  Northern  people,  mufl  have  been  far 
different  from  that  comparatively  regular  one'of  the 
Romans,  of  which  we  have  been  recounting  the 
particulars.  Their  rules  of  Right,  indeed,  far  from 
checking  their  dreadful  and  murderous  inclinations, 
Ivere  themfelves  fo  warped  and  adapted  to  them, 

quos  a  mercatorlbus  emunt ;  dUlgenter  omnino  probatos  ne  ma- 
culam  in  corpore  habeant,  pro  qua  refuftari  dkuntur  a  draconi- 
bu5.  Id.  13. 

(w)  North.  Antiq.  1.  l%Q, 

(nj  Id,  lb.  I.  86,  87. 

that 
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that  they  gave  them  frefh  force.  They  looked  upoa 
war,  fays  M.  Mallet,  as  a  real  a6l  of  juftice,  and 
efteemed  ftrength  as  an  inconteftible  title  over  the 
•weak  ;  as  a  viiible  mark  that  God  had  intended  to 
fubiecl  them  to  the  ftrong.  They  had  no  doubt  but 
that  it  v/as  the  vsdll  of  the  diA  inity  to  eflablifh  the 
fame  kind  of  dependance  in  this  refped,  as  among 
other  animals  ;  and  felting  out  from  the  principle  of 
the  mequality  of  mankind,  as  modern  Civilians  pro- 
ceed from  the  principle  of  their  equality  ;  they  infer- 
red that  men  had  no  right  to  what  they  could  not 
defend,  and  this  maxim  therefore  formed  the  bafis 
of  their  law  of  nations,  (o)  Accordingly,  they 
made  open  war  upon  all  the  order  and  regularity  that 
were  known  ;  and  within  a  very  few  years  after  the 
firft  irruption,  of  this  bloody  race,  a  complete  revo- 
lution in  Lav/,  as  wdl  as  in  every  thing  elfe,  took 
place  throughout  Europe.  The  Roman  people,  lan- 
guage, and  manners,  paft  wholly  away  ;  and  with 
them  paft  away  the  Roman  Law. 

From  this  time  therefore  we  mult  begin  as  it  were 
anevt'  ;  and  confidering  the  world  again  in  its  infan- 
cy, or  if  you  will,  in  a  favagey?<3/g  of  Nature;  w'e 
muft  watch  its  progrefs  once  more  from  ferocity  to 
civilization  ;  until  from  the  moft  lawlefs  habits,  we 
perceive  it,  under  the  influence  of  a  milder  Religion^ 
together  with  various  local  circumllances,  advancing 
in  this  part  of  Jurifprudence,  to  comparative  perfec«< 
tion. 

('-/)  North,  Antlq.  I.  200. 
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CHAP.    VIIL 


TH£  history  of  the  law  Ot  NATIONS  IN  tjj- 
ROPE,  FROM  THE  FALL  OF  THE  ROMAN  EMPIRE 
TO    THE    ELEVENTH    CENTURT^ 

1  HE  peaceful  and  well  prote<5^ed  Inhabitant  of  a 
modem  European  Staie^r  will  fhudder  at  the  piduye 
which  is  now  about  to  be  fet  before  him.  More  par- 
ticularly the  happy  native  of  Britain,  will  have  rea- 
fon  to  rejoice  that  he  lives  in  dillerent  times,  and 
from  the  fortunate  fituation  of  his  foil,  removed  from 
fuch  horrors  of  war,  as  we  are  about  to  record,  Ihould 

.  the  world  be  fo  unfortunate  as  to  fee  them  revive. 
The  law  which  we  are  now  going  to  contemplate  is 
nothing  but  a  chain  of  the  moft  cruel  maxims ;  and 
as  all  ideas  of  principles  or  fcience,  feems  to  have 
been  banifhed,  or  rather  never  to  have  been  enter- 
tained ;  to  fhew  what  were  the  precedents  which 
the  Law  fupplied,  will  be  merely  to  recount  a  feries 
of  bloody  and  favage  cufloms. 

Theodosius  may  be  faid  to  have  been  the  laft  of 

-the  Emperors,  who  fwayed  the  Roman  Sceptre  in 
its  full  power  and  luflre*  The  divifion  of  his  migh- 
ty domain  into  two  Empires  under  his  immediate 
Succeifors  ;  if  it  was  not  the  caufe,  was  at  leaft  the 

fignal  for  the  torrent  of  Barbarians  to  burftfrom  their 
mounds  which  broke  down  the  whole  force  of  the 
Roman  power,  and  feparated  the  world  into  new 
States,  [a) 

(a)  ScanzIanoTum  in  relic^uas  mundi  partes  expeditlones, 

fit  quafi  inundationes,  &c. — And  Bur.  Suec,  Defcrip.  n. 

la 
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In  the  very  beginning  of  the  reign  of  Arcadius 
and  HoNORius,  we  tind  the  repeated  attempts  of 
the  Barbarians  growing  effedual ;  and  long  before 
the  middle  of  the  fifth  century,  we  may  obfcrve  the 
foundation  of  the  modern  kingdoms  of  Europe, 
among  the  provinces  defolated  by  the  different  tribes 
of  Goihs,   Vandah,  Biirgiutdiat/s,  and  Fra'iiks. 

E'ghty  years  fufficed  to  deftroy  even  the  name  of 
the  Weliern  Empire,  and  to  reduce  the  remnant  of 
its  power  to  the  mere  kingdom  of  Italy,  under  the 
Herulian  Chief  ^^h)  A  century  more  brought  down 
upon  thefe  devoted  people ;  the  Huns,  the  Ai'arSy 
and  the  Saxons^  ia  order  to  complete  the  ruin  which 
others  had  begun. 

The  laws  of  war  of  thofe  terrible  Conquerors, 
may  be  known  by  their  effects.  The  Romans  were 
not  merely  fubdued,  but  annihilated ;  their  Cities 
did  not  fim ply  pafs  from  old,  to  newmafters;  but 
they  v/ere  abfoluttly  reduced  to  a  confnfed  heap  of 
ruins.  The  flight  (ketch  already  given  of  the  religi- 
on and  manners  of  many  cf  the  parent  nations,  may 
in  fome  meafure  account  for  thefe  bloody  ma:xims  ; 
and  it  muH  be  owned  that  the  defcendants  of  Odin 
were  not  unworthy  their  inexorable  anceflor. 

Whether  from  the  principles  of  fuch  a  religion ; 
the  hatred  they  bore  their  Enemies  ;  their  love  of 
bo3ty  ;  or  the  mere  favagenefs  of  their  difpofitions  ; 
their  courfe  was  every  where  marked  with  a  deluge 
of  blood  ;  and  extermination  feemed  fo  entirely  their 
obje6l,  that  they  have  been  not  improperly  likened 
to  wild  Boars,  {c)  Gibbons  compares  the  Huns  of 
Attiia,  to  the  Moguls  and  Tartars,  in  their  moil  fa- 
vage  flate  ;  and  if  the  comparifon  be  juft,  miferable 
indeed  muft  have  been  the  f^tuation  of  mankind. 
Among  the  latter,  the  abufe  of  the  rights  of  war 

{V)  Odoacer  was  ine  firft  JTr?^  of  Italy,  in  the  "^ear  476. 
(t)  Partim  naturani   populi  luetam  prsslio,  et  fug; intern  difll- 
dia,  U'llur  apmm. — And.  Bur.  Suec  des,  3. 
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wal  exercifed  with  a  regular  form  of  difcipline , 
Whenever  a  City  was  reduced  to  furrender  at  difcre- 
tion,  the  inhabitants  were  alTembled  in  fome  adja- 
cent plain,  and  a  divifion  was  made  of  them  into 
three  parts.  The  foldiers  and  young  men  were  ei- 
ther en  lifted  among  their  Conquerors,  or  maffacred 
on  the  fpot :  the  young  women  were  refer ved  for 
other  purpofes ;  and  the  old  and  infirm  alone  we^e 
allowed  to  live,  paying  a  tax.  {d) 

This  was  the  condudi,  when  no  extraordinary  ri- 
gour was  Hiewn  ;  but  the  moft  cafual  provocations; 
the  llighteft  motive  of  caprice  or  convenience,  in- 
volved the  whole  in  an  indifcriminate  flaughter ; 
and  to  ufe  their  own  expreffions,  "  Horfes  might  run 
without  Humbling,  where  houfes  and  cities  had  once 
Hood,  (f)  In  conformity  with  thefe  manners,  we 
find  their  hiftory,  a  hiftory  of  blood.  Above  four 
millions  of  perfons  were  laid  to  have  been  flaugh- 
tered  by  Tamerlane;  Attila  is  efteemed  his 
counterpart,  and  may  therefore  be  held  to  have  de- 
ferved  thehorrible  appellation  of  the  fcourge  of  God, 
which  the  Scythian  Savage  was  pleafed  to  affume 
among  his  other  titles.  (/)  But  exxlufive  of  the 
vi6lims  which  fell  before  him  ;  the  wafle  made  by 
the  Barbarians  was  computed  to  amount  to  more 
than  fix  millions  of  fouls,  during  the  thirty-two 
years  alone  which  Justinian  reigned  ;  and  inftances 
might  be  multiplied  upon  inftances,  to  fliew  that  the 
cruelty  of  the  detail  was  equal  to,  if  it  did  not 

(^)  Vie  de  Gengifcan  par  La  Croix  paffini. 

(0  Gibbon,  Dec.  &  Fall.  ch.  34. 

{f)  Attila  is  thusdefc"lbed  by  the  author  of  the  Refpubllca  €t 
Status  Hungariae,  p.  102.  "  Oinniaque  Caedibus  atque  incendii* 
*'  mifcens,  tantum  fui  terrorem  excitavit,  ut  vel  ad  nomen  ejus, 
"  nod  aliter  quain  furiae  cujufdamorco  progrefl'os  omnes  Nationes 
"  contremifcerent."  We  may  indeed  judge  of  the  flaughter  of 
thefe  wars,  when  180,000  men  are  fald  to  have  perifhed  on  Atti- 
la's  fide  alone,  at  tha  fingle  battle  of  Tolofa. — Id.  p.  103. 

Vol.  I.  K  furpafs 


13^  FRGM  THE  FALL  OF  ROME 

•furpafs  the  horrors  which  the  grofs  fum  muft  imp} r- 
"In  the  fiege  of  Topirus,  the  Sclavoniaos  niaffacred. 
"fifteen  thoufand  male  prifoners  ;  others  of  their  cap- 
tives were  in.; paled  alive;  or  fufpended  betvveeu  fcur 
polls,  and  beaten  \vi*h  clubs  till  they  expired  ;  or 
inclofed  in  buildings  and  left  to  perifh  by  fire. — The 
ThiringianSy  after  the  defeat  by  CElius  in  the  plains 
-of  LkciG/is,  murdered  their  hoftagcs  as  "well  as  cap- 
tives, and  put  to  death  two  hundred  young  maidens, 
by  tearing  them  afuuder  by  wild  horfes,  or  crufhicg 
their  limbs  under  rolling  waggcns:  The  Avars,  af- 
ter oS'ericg  theii  cap  ives  to  Maurice  at  a  low 
price,  and  being  refjfed,  deliberately  cut  their 
throats  as  ufelefs  mejchaidife.  {g) 

Such  horrc^rs  ga\  e  rile  to  Fables  that  were  lefs  ua- 
iiatural  than  -they  may  appear  to  the  enlightened 
minds  cf  modern  enquirers.  The  Witches  of  Sct- 
THiA,  who  for  their  foul  and  deadly  prac'ices  had 
been  driven  from  lociety,  were  laid  to  have  copula- 
ted iLi  the  defert  with  inlernal  Spirits  ;  and  the  Huns 
were  the  otfspiing  cf  this  execrable  conjundicc. 
The  La»;gobards  were  fuppofed  to  have  heads 
like  thofe  of  Dogs,  and  to  relemble  thofe  fierce  ani- 
luals,  not  only  in  flaughtering,  but  in  drinking  the 
blood  of  their  enemies,  {h)  Whatever  the  belief, 
"was,  the  efibd  of  their  rage  was  confeiTedly  terrible  ^ 
inforauch  that  the  finefl  and  beft  peopled  Provinces 
were  rendered  naked  and  barren  ;  and  Africa,  which^j 
on  account  c>f  its  beauty  and  fertility,  had  beencall-j 

(e)  See  Gibbon   Dec.  &  Fall.  ens.  35.  42. 

(/^)  TLis  is  JoTnacdes'  frory.  Others,  accordirg.  to  the  Auihof  j 
6f  the  Refpublica  et  Status  Hunoariae,  derive  them  from  the  morel 
ciaiTic  cri<:'n  ot  Fav. ns  and  Satyrs:  ethers  again  from  !Mago( 
ihe  Son  ot"  T^afhit.' — Relp.  et  Srat.  Hurg.  p.  36. 

Tvlary  ot  the  Inhabitanis  cf  the  Baltic  Iflards  were  fuppofe 
to  "ha^ve  hcsds  liire  dogs,  and  all  malts  brought  forth  by  the  Ama- 
2o»,Sf  vere  imsgired  invariablj  to  be  of  this  form. — Adam.  Breau 
tie  fitu  'par.  13.  ■ 
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ed  by  a  writer  of  the  middle  ages  "  Siec'    'l^s  totius 
*'  terr-e  florentis," (/)  was  reduced  to  a  izzit  :->  dread- 
fully like  that  of  a  defer t,  thai  according  to  me  H-.f- 
rorians,  one  might  travel  leveral  days  ia  it  withou:; . 
tneeting  a  man. 

Nations  that  could  make  war  thus  terribly,  would 
never  be  delicate  in  their  felettion  of  a  caufe      It 
would  be  even  doing  them  iniuiiice  to  fuppole  that 
they  flood  in  need  of  any.     The  Scandinavian 
and  German  People,  the  Parents  of  all   the  reft, 
were  litrle  accuftomed  to   wait  ii:e  flow  returns   of 
labour  for  fubfillence,  when  they  might    acquire  it 
by  the  fword  ?  nor  v.ould  they  condefcend  to  raife 
that  by  the  fweat  of  their  brow,  w^hich  thev   could 
more  eafily  obtain  by  wounds  and  blood,  {k,    h  was 
ufual   therefore    among  them    on   the    approach    of 
the  Spring,    to  alTemble  and  deliberate  into   what 
quarter   they  fhould   carry  the  war,    as  a   thing  of 
conrfe.     The  hope  of  booty  generally  determined  it; 
and  it  was  only  to  be  avoided  bv  the  payment  of  a 
tribute   under  the  name   of  a  prefent.     Even  before 
thefe  tributes  came  to  be  regular,  the  withholding 
tbe  prefents  of  mere  ceremony,  gave  rife  to  very 
cruel  invafions.     That  under  lb  firm  a  foldier  as  Va- 
jLENTiNiAN,  by  the  Alcmauni,  arofe  from  the  indigo 
nity  of  their  Chiefs  at  the  parfimony  of  a  Roman  Mi- 
nifler,  who  had  lelTened  the  value  of  the  prefent  they 
were  intitled  to  receive,  on  the  acceflici  of  a  new 
Emperor  to  the  throne.  (/)      That  alfo  'be  Arabs 
againllthe  Soldiers  of  Julian,  retreating  from  the 
Perfian  war,  originated  from  the  fame  caufe.  (772) 

(:)  Viaor. 
.^  {k)  Nee  arare  t?rram  aut  expefiare  annum  tam  facile  peri^uafe- 
ris,  quam  vocare  hoftes  et  vulnera  rhereri  :  pigrum  quinimo  ec  in- 
ers  videtur,  fuuore  acquirerc  quod  pul£s  farguine  parare. — Tacit; 
de  Mor.  Germ.    14. 

(/)  Ammian  Marcell.  26.  5. 

(w)  See  Moniefquieu's   Reflevftions   upon   this  fort  of  La^  of 
Nations.     Grand,  et  Dec-  ch.  18. 

K  3  This 
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This  precarious  ftaie  of  the  public  fecurity,  almoft 
tiaturallyiaiplies  a  geueral  want  of  good  faiih.  Ex- 
aiiiples  of  it  are  but  too  numerous  during  this  un- 
fortunate period,  but  which  as  they  may  be  conlider- 
€d  as  ififrad::my  need  cot  to  be  mentioned.  It  was 
referred  however  for  luch  a  ftate  of  the  Law  of  Na- 
tions, for  a  People  making  Treaties,  dcHlirctely  to 
bind  ibemfelves  by  a  preirous  oath,  to  breck  the 
faith  thev  were  fweariu^  to  obferve.  This  was  fun- 
pofed  to  be  the  cale  with  the  Gothic  Nations  fettled 
bv  Theodosius  in  Thrace,  when  thev  bound 
themfelves  by  treaty  to  defend  that  part  of  the  Em- 
pire, if}) 

In  luch  a  State  alto,  the  diftin£iions  between  mu- 
liicipal  Jurifdictiou,  aud  the  natiocal  pov.er,  ss  it 
concerned  Foreign  Governments,  could  hardly  be 
well  underf-ood. — and  accordingly  we  tied  when 
Marcomir,  a  King  of  the  FriU.kSi  had  broken  a 
treaty  he  had  made  with  the  Romans;  he  was  not 
puni&ed  by  the  order,  and  at  the  difcreticn  of  the 
Sovereign  ;  (the  only  mode  which  could  confifteDtly 
bepurfued:)  but  was  calmly  fummoned  before  the 
Tribunal  of  a  Magiftrate,  and  convicled  and  {en- 
tcnced,  like  a  Subject  who  had  broken  his  alle£riance.  ' 

The  hope  of  booty  being  allowed  among  the 
fair  caufes  for  war  ;  the  cuftom  of  exading  Tjihutts 
naturally  followed  ,-  for  in  this  fituation  o?  continued 
and  univerfal  hollility,  nations  could  never  be  aware 
of  the  points  of  attack  ;  and  when  every  man  arm- 
ed himfelf  againit  his  kHow  as  a  matter  of  courfe, 
it  furpafied  human  courage,  and  human  forefight,  to 
be  alwavs  eifectually  upon  their  guard.  Much  firm- 
er people  therefore  than  the  Romans,  might  not  very. 

\iz)  See  lie  oi^arrel  of  Fajlvitta  acd  PxiCLr,  in  the  pre- 
TsDce  of  the  Eaiperor  Theodosics,  \rli:cli  sgainft  their  wiiJ 
dUcovere-d  to  bim  their  {riita  of  tTTcacherr. — Gibbon  ch  %6. 

(;)  GibboE  ch.  30. 

naturally 
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naturally  fall  upon   the  expedient  adopted  by  them 
and  others,  to  deliver  themfelves  from  thefe  cruel 
evils.      The    eafe    however  with  which   Tributes 
were  granted,  as  naturally  provoked  new  demands 
and  new  barbarities  ; — Thofe  exacted  by  ike  Daies 
and  Normans  are  well  known ;  and  the  cruel  avarice 
of  thefe  mercilefs  Robbers,    (who  were  only  com- 
plying with  the  received  Law  of  Nations  according 
to  them,)  has  been  pathetically  defcribed  by  various 
Hiftorians.     To  give  particular  inftances  of  their  cru- 
elty after  thofe  already  cited,  w'ould  be  as  unneceffa- 
ry  as  they  are  dilgufting  ;  it  is  fufficient  to  obferve, 
that  in  mere  predatory  expeditions,    this  ferocious 
people,    who  were  only  to  be  curbed  by  the  com- 
manding genius  of  Charlemagne,    fpread  them- 
felves after  his  death,    over  Saxony,    and  Flanders 
as  far  as  Mentz; — and  after  ravaging  the  coaus,  pe- 
netrated by  the  rivers  into  France  ;  where   they  pil- 
laged and  burned  her  Capital,  ar.d  the  faireft  of  her 
Towns,    as    far  as  the    provirce   of   Lauphiny.-— . 
Charlemagne  forefavr  and  dieaded  their  progrefs, . 
and  is  even  laid  to  have  fhed  tears,  when  he  found 
them  defying  his  name,  and  likely  to  break  down  the 
force  of  that  order,  which  he  leemed  born  to  efta- 
biifh.  (p)     It  would  be  unneceiTary  to  attend  their 
prop^refs  into  Britain  vrhere  they  made  themfelves 
rcafters  of  the  Tbrone  itfelf ;  or  to  defcrihe  the  ex- 
tent of  their  barbarities  and  robberies,  which  could 
only  be  got  rid  cf  by  means  equally  dcftructive  of  re- 
gularity and  law,  a  general  malTaere  of  them  by  th^ 
people  they  had  outraged. 

(/>)  See  Velly.  Hif*.  de  France  I.  &  Z\'aViti  Northern  Anii- 
quities,  i,  245.  et  infr.  there  is  a  long  and  full  account  of  thesa. 
in  Mezerai,  &  Guiccardini's  Defcript.  of  the  Netheriacdj.  fiib- 
300.830,10890.  Even  the  flout  William,  in  times  f^r  better 
regulated,  was  reduced  ta  the  humiliation  of  buying  off  the  a'-. 
tacts  of  the  Danes  from  his.  ne-.viy  acquired  kifigdom. — ^Hovs-^ 
den^  p.  4? I. 
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Had  thefe   horrors  been  merely  the  e3e6t  of  a 
burft  of  paffion,  or  the  heat  of  war ;  or  confidered 
as  a  dire£l  infradion    of   Law ;    fome  confolation 
might  be  derived  to  the  lover  of  good  order.     But 
it  is  his  peculiar  unhappinefs  to  find  that  they  were 
the  mere  effeft  of  a  compliance  with  recewed  maxims, 
and  a  conformity  with,  what  was  conceived  to  be, 
no  more  than  duty  ;   for  even  independent  of  the 
convuliions  produced  by  the  irruptions  of  fuch  butch- 
ers as  Alarie,  Attila   and   Genserie,    the  in- 
juftice  of  executions  in  cold  blood  feemed  to  be  re- 
duced  to  a  fyfiem. 

Of  this  nothing  is  a  ftronger  proof  than  the  com- 
mon mode  of  proceeding  againft  unfuccefsful  Gene- 
rals when  taken  prifoners  in  battle.     In  thofe  unfor- 
tunate cafes,  their  deaths  were  regular  and  certain  ; 
and  the  horror  is  encreafed  w-hen  we  ccnfider  that 
the  Cuftom_  prevailed  long  after   Chriftiav.ity  was  in- 
troduced,   and  may  be  traced  through   a  feries  of 
years  fo  connected  and  extenlive,    that  we  are   not 
able  to  point  out  the  cxacl  time  when  it  ceafed.    We 
have  feen  its  reception  amoLg  the  G yeek^,cind Romaics ; 
nor  could  it  be  expefted  that  m.en  lefs  enlightened 
than  they,  fhould  exceed  them   in  humanity.     We 
accordingly  iind  the  Law  in  full  force  at  various  and 
diilant  periods.— In  the  year  366,  upon  the  defeat 
of  the  Alemanni,  their  captive  king  was  hung  on  a 
Gibbet  by  the  Army  of  Jovimis. —In  406;  Radagai- 
fus  m.onarchof  the  Goths  reduced  by  Stillicho  to  lay 
down  bis  arms,  after  being  for  fome  time  a  prifoner, 
was  fhamefully  put  to  death.    Fifty  years  anerwards, 
the  great  and  juft  Theodorie   himfelf,   orders  for 
executioii,  Reckiarrus  the  conquered  king  of  the  Sue- 
vi;    In  486.    Sycgrius  the  Foinan  Ccmmsnder  in 
Gaul,  was  defeated,  and  beheaded  by  CM'/'j ;  and 
in  532,  the  Burgundian  iS'^y^TjC/"/.:/,  overcome  by  the 
Sons  of  that  Prince,  was  together  with  his  wife  and 
children  buried  alive  in  a  dtz^p  well.     Even  the  en- 
lightened 
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licrhtened  Char lema^ Tie,  who  lived  near  three  centu* 
ries  after  them,  and  whofe  genius  has  been  jaftly 
faid  to  have  gone  beyond  his  age  ;  is  found  cahiily 
commanding  four  thoufand  five  hundred  Saxons  to 
be  beheaded  in  cool  blood,  after  having  flaughtered 
the  balk  of  their  nation  in  various  battles. 

The  Laws  which  could  permit  fuch  deliberate  ex- 
ecutions, very  naturally  allowed  as  an  ad  of  mercy 
alone,  what  the  more  humane  morality  of  modern 
times,  has  defervedly  driven  from  its  Code.  We 
muft  not  therefore  be  furprifed  to  find  perfonal  Sla. 
VERY  exifticg  throughout  thofe  Countries  which  ad- 
mitted and  brought  into  pradice  thefe  maxims  of 
blood  ;  and  the  greater  the  number  or  the  rage  of 
hoftilities,  the  more  fruitful  was  the  fource  of  lervi^ 
tude. 

It  was  often  made  the  inltrument  of  political  ad^ 
vantage  as  well  as  of  private  wealth  :  After  the  de- 
feat, of  CkJ'roes  by  fuftininian  ;  feventy  thoufand 
captives  were  led  from  the  banks  of  the  Cafpidn, 
to  form  the  fettlement  of  the  Ifle  of  Cyprus.  The 
policy  of  Ch.irlemagne,  after  an  interval  of  above 
two  hundred  years,  was  of  the  fame  kind  ;  and  the 
half-fubdued  Soldiers  whofe  allegiance  he  doubled 
in  Saxony,  became  the  faithful  means  of  his  defencq 
in  the  provinces  of  Frifeland. 

The  ftate  of  a  Slave  in  thofe  times,  was  little  bet-=. 
ter  than  it  was  under  the  Greek  and  P.oman  pov\er. 
(q)  The  horrid  inlbliution  of  the  KPynxiA  v.-as  in- 
deed not  known  ;  but  abfolute  power  of  life  and 
death  was  claimed  by  the  Mailer;  and  the  wariiof 
who  at  one  moment  had  defied  his  enemy  in  the 
field;  followed  him  the  next,  as  fubfervient  to  his 
will,  as  the  cattle  vvhich  equally  wit.l  himfelf,  foiir;^ 
ed  the  efiate  of  the  Conqueror 

(q)  Among  (\\t  early  Ge--maT>s  however,  acco'-dJng  10  Tacitus, 
it  was  better.  Meliar  Conditio  apad  Germauos  qiiam  5,ciiianQj. 
•«-^De  Mor.  G-m.  ^ 
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In  procefs  of  time,  diftiaft  claffes  of  Slai'es  came 
to  be  inftituted.  Thofe  of  talents  or  perfonal  beau- 
ty, were  referved  for  the  fer vices  of  the  family ; 
thofe,  whofe  only  qualifications  were  health  and  bo- 
dily flrength,  v;ere  chained  as  it  were  to  the  foil,  and 
fold  along  with  it  as  the  means  of  its  cultivation. 
They  were  coiilidered  indeed  as  a  perfonal  as  well  as 
a  real  property  ;  the  Englifh  law,  in  common  with 
moil  others,  dividing  them  into  Villains  regardant, 
and  villains  in  grofs  ;  the  one  fixed  to  the  Soil  {ad^ 
fcripii  glebes,)  the  other  annexed  to  the  perfon  of  the 
lord;  (r)  and  there  are  inftances  of  great  numbers  of 
them  being  tranfported  from  one  eflate,  and  even 
from  one  province  or  kingdom,  to  another,  (s)  as 
will,  or  convenience  directed . 

To  preferve  an  empire  thus  proudly  adminiflered. 
we  muilnot  be  furprifed  to  find  that  a  diflference,  even 
in  moral  worth,  was  made  by  the  Law  between  the 
Lord  and  the  Villain.  Hence,  the  depofition  of  a 
flave  againil  his  mailer  in  a  Court  of  Juftice,  was  ne» 
ver  received ;''(/)  hence  alfo,  that  humiliating  dif- 
tin£lion  which  the  Frankifh  Conquerors  made  be- 
tween the  equivalent  demanded  for  the  death  of 
their  relations  when  any  of  them  were  killed  ;  and 
that  paid  for  the  death  of  the  miierable  Gauls,  (u) 

The 

(r)  Litte].  Sec.  iSl.  Sir  T.  Sniiih's  Commonwealth  3.  10- 
Spelman's  Gloff.  voc.  Servus.  "  GcrmanQnim  inflar  erant  nottri 
Villani,  a  Servis  muhum  dlverfi  ;  quidam  era.nt  praJa^Ls  ;  qui- 
dam.  -^sr/ou'iks,''  &c. 

(j;  Cbilperic  fent  away  whole  families  of  Slaves  from  his 
farms  near  Paris  into  -pain  ;  they  were  chained  in  waggons,  s. 
nuptial  prefent  on  the  marriage  of  his  Daughter. 

Creg.  Tur.  L.  6,  C  45. 

(?)  L.  L.  Sanfll.  Steph.  Cap.  19.  Refp.  ct  Stat,  Kung.  p. 
179,     Edi(fl.  Theod.  48.  ap.  lendenbrog.  249. 

(u)  Sta  the  Salic  and  Repuarian  laws  with  Montefquicu's  re- 
fle;  ion's  ;  Efp.  des  Loix,  ?.nd  Obiervat.  {vr  J'Hift.  de  Fr.  par 
Mably.  L.  i.  Ch.  s.     Alfo  Gloff.  de  Du  Canp^e,    voce  Servu.s 

and 
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The  exigence  of  Slavery,  was  long  prote6^ed  in 
Europe.  We  law  it  univerlal  before  the  Chriftian 
£era  ;  aor  could  it  be  expected  that  a  new  religion 
whole  eflabliihment  was  acconiplifhed  under  a  cruel 
length  of  perfecutioDj  and  which  looked  for  fuccefs 
to  iuiinuation  and  convidion  alone,  fhould  immedi- 
ately efteduate  the  reforms  which  it  came  only  to  re- 
commend. Chr'/imnJty  howe^-er,  in  conformity  with 
its  principles,  claims  the  merit  of  having  gone  far- 
theft  towards  the  abolition  of  this  debaling  Inftituti- 
on.  It  is  indeed  the  great,  and  almoft  the  only  caufe 
of  its  abolition,  in  the  opinion  of  Gkotius,  who 
la.ys  it  down  that  by  the  old  Law  of  Nations,  tlie 
fra6iice  was  perfedly  legitvnate;  {w)  an  opinion  in 
which  he  is  fully  borne  out  by  the  univerfality  of  the 
ufage,  both  before  and  for  fome  time  after  the  «ra 
of  Chrift.  {x) 

When  however  the  milder  dodrines  preached  by 
him,  came  really  to  be  well  underflood  and  diffemi- 
nated  in  their  genuine  purity  ;  the  efieft  upon  this 
part  of  the  then  received  Law,  was  vifible  and  per- 
manent. The  profelTed  and  affigned  reafons  for  mod 
of  the  charters  of  manumiilion,    from  the  time  of 

anj  Cap.  19  of  the  ^eges  Sanfli  Stephani.  Refp.  et  Stat.  Hung, 
p.  10  j.  It  cannot  be  expefted  that  in  a  work  lite  this,  our  atten-. 
tion  can  be  arrefted  to  confider  at  large  the  condition  cf  ilavery 
in  the  middle  ages  ;  or  if  it  could,  the  matter  has  already  been 
too  amply  and  too  accurately  invefligated  to  attempt  it  anew.  It 
is  enough  to  touch  {lightly  upon  the  fubjetft,  in  order  to  fhew 
that  it  came  within  the  Law  of  Nations  of  thefe  times.  The 
learned  reader  need  not  be  told  of  a  w  hole  cloud  of  Antiquaries 
and  Critics  upon  this  part  of  the  Cuftoms  of  Europe. 

For  the  Condition  of  the  Saxons,  however,  in  England,  {et 
much  learning  in  Dr.  Brady's  Gen,  Pref  to  his  Hiftory,  and  Siy 
T.  Srfiith.  5.  10. 

(ro)  De  jur.  B.  et  P.  :;.  7.  9. 

i^x)  The  chief  and  moil  antient  divifion  of  men  In  the  Codes 
of  Juriiprudence  in  Germany,  was  into  two  ranks;  theEreemcn 
?ad  the  Slaves. 

Heinecclus  Elem,  Jur.  Cerm.  L.  i.  S.  2r, 
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Gregory  the  Great,  to  the  thirteenth  Century, 
were  the  religious  and  pious  confiderations  of  the 
fraternity  of  men,  the  imitation  of  the  example  of 
Christ,  the  love  of  our  Maker,  and  the  hope  of 
redemption.  Enfranchifement  was  frequently  given 
upon  a  death-bed,  as  the  moft  acceptable  fervice  that 
could  be  offered  ,  and,  when  the  facred  character  of 
the  prieilhood  came  to  obtain  more  univerfal  venera- 
tion ;  to  affume  its  functions  was  the  immediate  palf- 
port  to  freedom,  {y) 

Long  before  this  how^ever,  ChrijVa nity  hdidi  begun 
to  perform  its  office  in  foftening  the  rough  manners 
of  the  Barbarians ;  and  though,  as  was  natural,  the 
favage  underflanding  of  a  Goth,  or  a  Scythian, 
might  not  be  able  to  comprehend,  or  might  perhaps 
at  iirft  defpife  the  humane  duties  which  it  taught ; 
yet  he  was  infenfibly  led  to  refpect,  and  afterwards 
to  embrace  a  religion,  which  evidently  tended  to 
hold  out  protection  to  the  unfortunate.  Alaric  in 
the  midft  of  the  fack  and  pillage  of  the  richeft  City 
in  the  V/orld,  gave  the  ilricteft  orders  to  refpect  the 
Churches  of  the  Apoftles;  and  what  is  more  wonder- 
ful at  that  time,  to.fpare  the  lives  of  the  unrefijiing 
citizens.  Ahiric  and  many  of  his  Goths,  were 
Chril]ians  ;  and  in  compliance  with  his  commands, 
(or  probably  in  the  fervour  of  his  own  zeal,)  one  of 
his  Captains  in  the  moment  of  laying  his  hands  on 
an  immenfe  hoard  of  plate,  upon  hearing  that  it  w^as 
dedicated  to  the  fervice  of  Saint  Peter,  abftained 
from  his  prey,  and  was  immediately  ordered  by  his 
Commander  to  replace  it  in  the  church. 

(y')  The  enfrancKiretr^ent  of  Slaves  In  England  arofe  moft  par- 
ticularly from  tliefe  principles  of  piety:  'I'he  manner  of  it  has 
been  well  del'cribed  by  Sir  Thomas  Smith  (Cominonwealth,  3. 
so.)  and  Dr.  Brady  (Gen.  Pref.  to  his  Hili.) 

lor  the  manner  and  motives  of  .enfranchiifment  on  the  Conti- 
jjent,  befiJes  Moptefq.  Cu  Cange,  &c.  fee  p/irticulaily  Heinec- 
cr-is  Elem  Jur.  Germ.  I,  i.T'it.  2.  .  I)e  Stat.  Libert-TOrum, 
and  the  elaboiate  No.e  U  of  E.ojertfon,  Ch.  V.  Introd.  S.  i. 
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On  a  limilar  occafion,  and  in  a  moment  of  equal 
licenfe,  Luitprand^  king  of  the  Lombards,  on  the 
point  of  plundering  the  fame  devoted  City;  liftened 
to  the  voice  of  the  Pope  ;  withdrew  his  Troops,  and 
performing  his  devotions  at  the  fhrineof  the  ^poftle, 
lefpedtfully  made  an  oSering  of  the  enfigns  of  his 
command.  (2) 

A  facrifice  much  more  congenial  with  the  genius  of 
the  new  religion,  was  made  by  Heraclius.  After  the 
the  defeat  of  Chof-oes^  fifty  thoufand  captives  were 
releafed  by  that  monarch,  coniiftent  with  the  fpirit 
v;hich  to  ufe  his  own  words,  made  bim  devote  his 
life/^r  the  falvation  of  his  brethren j  to  obtain  in  a  crown 
of  martyi dom^  an  immortal  reward.  The  dav^ning 
of  the  Chrifiian  Law  of  Nations  is  alfo  to  be  obferv- 
ed  in  the  conduct  of  the  fame  Prince,  in  his  mef. 
fagestothe  Perfian  Tyrant,  exhorting  him  to  fpare 
the  blood  of  his  Subjects  and  relieve  an  humane 
Conqueror  from  the  pain  of  deflroyidg  the  faireft 
countries  of  Alia,  {a^ 

Such  among  many,  v.-erc  the  good  effects  of 
Chrijlianity  upon  the  Laws  of  War  during  thefe 
times — Not  that  it  is  meant  to  be  afferted,  that  it  was 
the  fole  caufe  of  the  humanity  which  is  fometimes 
difcoverable  in  this  dark  period;  lince  among  the 
mofl  pagan  and  ferocious  nations,  examples  often 
appear  of  a  magnanimity  and  compaffion,  which 
fhine  forth  and  dazzle  us  amid  the  furrounding 
gloom.  Of  this,  the  accounts  of  the  North  Ameri- 
can Savages,  preients  us  with  many  inflances  ;  and 
of  this  alfo,  we  meet  with  ftrong  proofs  among  the  fa- 
vages  whofe  hiftory  we  are  examining.  The  Laws 
of  feveral  of  their  ftates,  made  exprefs  provifions  to 
(enforce  the  rights  of  hofpitaiity,  {b)  and  various  hif- 

tories 

{%)  See  Gibbon,  and  tKe  Authorliics  he  quotes,  Chs.  31.    /g, 
(a)  Id.  Ch.46. 

f^)  By  a  Tav^  of  the  B'lgundians,   lir.  38.  S.  I.  w  hoeverrefuf- 
f4  Bed  or  f  iie  to  a  Stranger,  v,as  puaiUied  with  a  fine  of  three 

lhiliing5 
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torics  might  be  related  to  fhcw  hov/   thofe  rights 
were  refpeded. 

Eminent  among  the  reft  is  the  ftory  of  Albgin. 

There  had  been  old  war  between  the  GepidcB  and 
the  Lombards,  and  Alboin,  Prince  of  the  latter, 
after  overthrowing  the  Gepidie  in  battle,  pierced 
with  his  own  hand  the  Son  of  Turisund  their  king. 

It  was  a  cuftom  it  feems  among  the  Lombards,  to 
reward  valour  with  a  feat  at  the  royal  table ;  but  the 
fon  of  the  King  could  not  fit  even   with  his  father, 
tintil  he  had  been  in  veiled   with  aims  by  fome  fo- 
reign Prince.— Alboin  ambitious   of  this  honour, 
did  not  hefitate  with  forty  Companions,  to  vifit  the 
court  of  Turisund,  and  was  thus  in  the  power  of 
a  hoftile  and   injured  Kation.     The  generous  Mo- 
narch hovrever,  though  he  could   not   prevent  his 
grief  from  burfting  forth  at  the  fight  of  liim  who  had 
jail  fla in  his  fon;  refpeded  the  rights  of  a  ilrangerj, 
protefted  him  from  the  vengeance  of  his  nation,  and 
fent  him  home  invefied  with  the  bloody  arms  of  his 
child,  (r) 

But  though  the  virtues  of  hofpltality  found  emi- 
nent place  in  tbe  condud  of  many  Individuals  ;  yet 
flranger  Nations  in  thefe  times  had  little  reafon  to  be 
happy  under  the  Inititutions  w-hich  governed  their 
jiitercourfe.  The  eftablifhrnent  of  the  Feudal 
System,  introduced  all  the  vigour  and  harfhnefs  of 

fiiillmgs.  By  anotliev  among  the  Capitularies,  fome  cenuiries  af- 
♦ervvards,  any  one  v;ho  fhut  his  lioufe  agair.ll  another  going  a 
Tournev,  was  fined  iixtj  flriilings.  L.  6.  S.  82.  and  among  the 
Slavi  it  was  even  a  raa>:im.  "  Quo  node  furatus  iueris,  Cra;  ap- 
"  pone  holpitibus.  See  Note  F.  F.  Robert,  Ch.  5.  L^trcd. 
A  Law  of  the  Wif-goths  enioins  not  onlj  tlie  good  treatment 
of  Merchants  and  Sirangerj,  but  that  the/  ihali  be  tried  by  their  • 
own  L:;;.  s. 

Fuero  Tufgo.  L,  2.  P.  4.36. 

(c)  Gibb.  Ch.  45.     The  Paradlfc  of  Odin"  was   enjoyed    even 

upon  Earth  by  this  fierce  Prince,   who,  having  Hain  the  only  fur- 

viving  fon  of  Turifund,  fiihiced    his   Ikull  into    a  Cup,    which 

Vjrved  hica  long  after  at  his  feads,   lb. 

niiUtary 
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n-iilitary  watchfulnefs  ;  and  men  in  the  bofom  of 
their  own  Society,  feemed  to  keep  guard  as  if  in  a 
camp.  If  a  perfou  therefore  removed  from  one 
fiate  to  another,  though  it  was  in  fearch  of  fettle- 
nient,  the  fuperiorLord  might  feize  him  as  his  Slave. 
The  cruel  rights  of  the  Inhabitants  of  the  Sea  Coafts 
againil  thofe  who  futferediliipwTeck  are  well  known; 
and  among  the  Welfli,  a  m.adman,  a  leper,  and  a 
Jh'angei'y  might  be  killed  with  impunity,  [d) 

If  a  man  even  of  the  fame  flate,  pail  from  one 
province  of  it  to  another,  he  was  bound  v/ithin  a 
year  and  a  d;iy  to  acknouledge  himfelf  to  the  Vaf- 
fal  of  the  Loid  of  the  manor  where  he  fettled  U)  : 
The  Jus  Albinatus,  is  hardly  yet  even  Avorn  out  on 
the  continent,  and  befpeaks  forcibly  the  inhumanity 
of  the  early  Law  of  Nations. 

Such  then  wms  the  fituation  of  Europe  from  the 
fall  of  the  Roman  Empire,  till  about  the  opening  of 
the  eleventh  century  ;  and  we  ftiall  probably  not  be 
able  to  difcover  a  period  of  its  hiftor}',  in  which 
there  is  to  be  found,  greater  licence,  lefs  order,  and 
confequently  lefs  happinefs.  In  fuch  a  fituation  there- 
fore we  cannot  exped  that  any  verj^  clear  ideas  of 

(/r)  Leges  Hoel  Dad.  quoted  by  the  Author  of  Obfervations 
on  the  Statutes,  chiefly  the  more  Antient,  p.  22. 

(c-)  So  jealous  indeed  were  our  anceftors  of  encouraging  an 
entercourfe  Vvith  Strangers,  that  by  a  law  of  the  Conqueror,  no 
man  was  allowed  to  receive  a  perfon  unknown  to  him  into  his 
houfe  foT  more  than  three  days,  ucltfs  he  had  been  previoufl/ 
recommended  to  him. 

Leg.  Gull.  Corq,  apud  Wilk.  227. 

This  was  but  fimllar  to  the  fpirit  of  the  Saxon  Laws  of  H. 
Lotharius,  Eadricus.  and  Edward,  which  enjoined  that  the  hoft 
fhould  be  anfwerable  for  the  delinquency  of  the  ftranger,  in  cafe 
he  entertained  him  in  his  own  houfe  and  nourifhed  him  with  hi» 
own  food  for  three  nis;hts  together. 

Wilkins,  Leg.  Sar.  9.  C03.    De  Hofpitibus. 

So  alio  L.  L.  Withroedi ;  Si  peregrinus  vel  advena  devius  va- 
getur,  et  tunc  nee  vociferaverit,  nee  cornu  infonuerit,  pro  fure 
comprobandus  eft,  vel  occidendus,  vel  redimer.dus.     Id  12. 

the 
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the  rights  of  mankind,  either  as  Individuals  or  as 
Nations,  were  entertained.  Sovereigns  found  diffi- 
culty in  conceiving,  and  more  in  enforcing  a  Set  of 
Laws,  which  fhould  be  able  to  give  peace  to  the  in- 
teriour  of  their  own  ftates  ;  and  it  was  not  till  after 
the  eleventh  century,  or  rather  till  after  the  difcovery 
of  the  Pande6ls  of  Justinian,  that  the  municipal 
Laws  of  the  kingdoms  of  Europe  came  to  affume  any 
great  regularity  of  ihape.  We  may  fuppofe  then 
how  little  probable  it  was,  that  there  could  be  any 
thing  like  a  Code  under  the  title  of  the  Law  of  Nati- 
ons. To  fucha  Law  indeed  men  never  feem  to  have 
appealed  ;  Christianity,  it  is  true,  obfcured  as 
it  was,  by  the  interpretation  which  the  Popes  chofe 
to  give  of  it,  fometimcs  interfered  with  efied  ;  but 
with  refpefl  to  maxims  of  juftice,  or  a  common  fet 
of  Laws  for  the  government  of  States  ;  they  feem 
not  merely  to  have  been  fhapelefs,  but  abfolutely 
unknown. 

An  enquiry  might  here  very  naturally  be  made 
into  the  nature  of  the  Treaties  which  were  enter- 
ed into  during  this  period  ;  Alliances  and  pofitive 
CoNVENTi^. MS,  often  fupplying  the  place  of  general 
maxims  of  juftice,  and  forcing  men  to  the  obfervance 
of  an  equity  which  the  rudenefs  of  their  manners 
prevents  them  from  perceiving  by  nature.  It  is  thus, 
as  we  before  hinted,  {f)  that  Barbarous  and  Infidel 
Nations  have  been  infenfibly  produced  into  more 
polifhed  Claifes,  and  led  to  the  cultivation  of  more 
humane  Laws.  But  the  World  was  fo  particularly 
fituated,  and  the  darknefs  fo  univerfal  during  thele 
times  ;  that  while  the  barbarous  nations  were  allow- 
ed abfolutely  to  wanton  in  every  indulgence  to  which 
the  poffeffion  of  the  moft  favage  liberty  could  prompt, 
them ;  there  was  no  people  within  their  fphere^  to 

(/)  Chap.  V.  ad  fin. 

fet 
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fet  before  them  a  better  exampk,  or  incorporate 
them  by  Treatih-s,  with  a  better  order  of  fociety. 
.  Iq  common  Wars,  where  the  conquered  people 
are  allowed  fome  indulgence,  and  refpedl  is  paid  to 
their  manners  and  arts  ;  if  they  excel  their  conquer- 
ors in  thofe  points,  (which  has  often  been  the  cafe  J 
they  have  fometimes  been  the  means  of  poliiliing 
even  thofe  who  enllave  them,  the  ftubborn  fjperio- 
rity  of  the  latter  ccndefcending  to  adopt  their  learn- 
ing or  refinements ;  and  thus  it  was  between  Greece 
and  Pvome.  {g)  But  the  deftrudtion  of  the  Roman 
World,  was  fo  ludden,  and  fo  total ;  and  the  ob- 
je6l,  as  we  have  obferved,  was  fo  evidently  Exter- 
mination ;  that  the  Barbarians  preferved  the  manners 
of  the  defert,  amidft  the  molt  fplendid  materials, 
for  civilization,  for  fcience,  and  for  elegance. 
When  thefe  materials  were  deftroyed,  as  they  foon 
were,  no  other  opportunities  for  recalling  them  pre- 
fented  themfelves  from  foreign  quarters.  The  Wefl 
was  unknown  :  the  South  was  I'carcely  believed  to 
be  inhabited  bej'ond  certain  latitudes ;  and  it  was 
from  the  Eail  and  from  the  North,  that  the  deluge 
came.  If  any  nation  could  have  improX'ed  them  at 
all  by  treaty  and  alliance,  at  this  time,  it  feems  to 
have  been  the  Chinese  ;  the  do£lrines  of  Confu- 
cius having  been  cherifhed  among  them  long  before 
Christ.  But  that  extraordinary  Empire  was  re- 
moved to  a  diflance  far  too  great  from  the  fphere  of 
their  intercourfe,  to  be  of  the  fmalleft  fervice  to 
them^;  and  poffibly,  if  it  could  have  heard  of  what 
was  then  paffing  in  Europe,  it  might  have  conlidered 
it  as  our  prefent  nations  confider  the  revolutions  of 
Wydah,  or  the  Caffres. 

Europe  was  therefore  left  abfolutely  to  itfelf  for 
improvement;    and  under  fuch  circumftances,    we 

(g)  The  Hiftory  of  the  Tartars   and  Chinefe  prefents    us  alfo 
T'ith  an  eminent  example  of  this. 

cannot 
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cannot  be  furprifed  that  its  progrefs  was  {Iom^.  Dur- 
ing the  middle  ages  there  is  coufequectly  a  great 
dearth  of  diplomatic  knowledge";  ai;U  the  Treaties 
of  thofe  times,  afford  us  abiblutely  liothing  to  ob- 
ferve  upon,  as  far  at  leaft  as  they  relate  to  the  Lav/ 
of  Nations. — What  they  do  prefent,  however,  msitk 
them  as  nations  aftuated  by  one  common  fpirit ;  and 
though  they  are  aimoft  all  ecckftafikaly  and  relate 
chieHy  to  the  foundation  of  Convents  ;  the  building 
of  Churches;  and  the  grant  of  immunities  to  the 
Priefthood ;  (/z)  yet  that  alone  diltinguiihes  them ' 
from  the  reft  of  the  World,  under  the  forms  of  a  cha- 
racleriftic  Religion.  (/) 

\]i)  Vide  the  Corps  diplomatic  unlverfel  par  Dumont — the 
CoTdex  Dijilomaticus  of  Leib:)itz — the  anonymous  Kecuil  des 
Traites,  &  Mabilion  dere  diplomatjca — paffim  during  thefeages. 

(?)  The  forms  alfo  in  which  thefe  Treaties  run,  prove  this 
very  ftrongly.  _   _  ;  ■>    '\  '"'^ 

The  name  of  Chrift,  and  of  the  Holy  Ttinity,  was  Invoked  • 
with  oreat  Solemnity  ;  and  this  form,  which  continues  to  this  j, 
day,  among  Chriftian  Nations,  began  at  leaft  as  early  as  the  linje,., 
of  Charlemagne.  j  ., 

See  Du  Mont.  X.  x.to^^v^  ■' 
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iat  rirsfofRf  of  t^e  LAt^  of  irfAf  fdtfs  fN  f.iSlL6H, 

FROM   trt£  ELEttNfif  TO   fftfi    flFf^EHTfit  <IeN' 
tURV. 


In  the  laft  cliapter  we  obferved  that  barbarity  ittA 
diforder  contiDued  to  overwhelm  Europe  till  towards 
the  opening  of  the  eleventh  century  i  we  muft  notf 
however  fuppofe  that  th^  ierocity  of  manoers  and 
irregularity  of  principle,  which  have  been  recorded* 
perilhed  all  at-  once  after  that  period.  Changes  int 
tbefe  points  are  for  the  nwft  part  eSsded  by  the  How', 
lapfe  of  time  ;  for  while  the  whole  external  face  of 
a  country  may  be  altered  in  a  few  months  by  labour 
and  induftry  ;  ftich  is  the  hxed  nature  of  habit  and 
charadler,  that  it  requires  a  long  courfe  of  years  to 
make  them  unbend,  and  many  a  generation  Wholly 
to  deftroy  them.  The  pi(5ture  therefore  which  we 
had  of  the  cuftoms  of  nations,  in  the  preceding 
chapter,  continues  the  fame  in  its  out-lines  and  great- 
er features,  long  after  the  commencement  of  the 
period  before  us  ;  and  though  by  degrees  its  tints 
grow  fainter  and  fainter,  till  at  laft  they  are  loft  ia 
one  far  more  agreeable  ;  they  are  ftill  to  be  traced  in 
fall  ftrength  through  a  long  line  of  years,  and  feverai 
centuries  pafs  away  before  they  are  entirely  expunged^ 
Previous  therefore  to  the  ample  confideration  which 
we  mean  to  give  of  the  particular  circumftances 
which  bore  upon,  and  contributed  to  alter  the  laWj 
it  will  be  more  perfpicuous  if  we  purflie,  in  thti 
place  once  for  all,  the  account  of  fuch  events  as  juf- 
tify  thefe  obf&rvations;. 
Vol.  L  L  It 
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It  is  one  of  the  moft  painful  talks  of  hiftory  to  be 
obliged  to  record  the  fads  which  difgrace,  as  well 
as  thofe  which  ennoble  mankiod,  and  in  examining  - 
the  cuftoms  which  prevailed  during  this  period,  our 
humanity  will  be  but  too  often  fhocked.  Though 
frequently  more  regular,  they  were  fome times  not 
lefs  barbarous  than  they  were  during  the  ages  of 
wtich  we  have  juft  been  treating.  They  mufl  how- 
ever be  related,  as  without  them,  the  account  of  the 
times,  though  it  might  gain  in  foftnefs,  would  lofe 
in  accuracy  and  truth,  the  moft  effential  points  of  an 
hiftorical  enquiry. 

Of  all  the  nations  which  at  this  time  pretended  to 
the  little  civilization  that  was  known,  the  Normans 
feem  to  have  taken  the  lead  in  the  difplay  of  cruelty 
and  infolence,  as  well  as  of  valour.  In  Ergland 
they  are  defcribed  by  the  Moncks,  as  Devils  rather 
than  as  men,  and  from  their  delighting  in  blood 
more  than  other  nations,  were  fuppofed  to  be  let 
loofe  by  the  Almighty  as  the  minifters  of  his  venge- 
ance, {a)  If  the  fac^s  recorded  of  them  are  true,- 
they  feem  indeed  to  juftify  the  conclulion.  They 
are  faid  to  have  put  their  prifoners  to  the  moft  un- 
heard of  tortures,  in  order  to  difcover  treafures  that 
were  fuppofed  to  be  concealed  ;  ihey  fufpended  men 
over  fires  by  the  head,  the  feet,  Rud  the  thumbs  ; 
they  crufhed  their  brains  with  tight  ligatures,  and 
thrfew  them  into  dungeons  fvvarming  with  ferpents. 
(b)  When  they  turned  their  eyes  on  the  fofter  fesr, 
leftdeftituteof  protedion  by  the  flanghter  of  their 
kindred,  no  law  or  fentiment  of  generofity  could  de- 
fend them  from  their  brutality  ;  the  Cloifter  alone 
afforded  them  fecurity  for  their  chaftity  ;  a  proof 
that  the  conquerors  proceeded  on  a  ibrt  of  fyftem, 
and  that  their  violence  was  the  eficd  of  received 
cuftoms  which  knew  what  was  to  be  refpeded,  not 

Co)  H.  IIurtrn.<ydon,  p.  212.  (^  Chron.  Sax.  p.  238. 

of 
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of  the  mere  heat  of  battle  which  refpefts  nothing. 
There  is  a  remarkable  confirmation  of  this  in  the  cafe 
of  Matilda   of  Scotland,  who,  though  a  foreign 
and  neutral  Princefs,  at  that  time  in  England  for  her 
education,    was  obliged  to  affume  the  veil   under 
William  the  Firft,  and  was  married   afterwards  to 
his  youngeft   fon.     The  marriage  of  a  Nun  being, 
unlawful,  and  the  clergy  examining  her  upon  the 
point,  fhe  affigned  the  defence  of  her  chaftity  as  the 
fole  motive  for  her  profeffion  :  The  plea  was  allowed 
to  be  a  good  one  from  the  known  and  acknowledged 
cufloms  of  the  Normans,  and  was  adopted  by  many 
others  in  the  fame  iituation  and  with  the  fame  fuc- 
cefs.  [c]     Such  was  the  condud  of  a  people  who 
lligmatized  their  vidims  with   the  name  of  barba- 
rians,  («')    an  appellation  in  which,    added  to  the 
rights  they  affumed  upon  it,  they  feem  to  have  imi- 
tated the  infolent  ferocity  of  the  Grecian  law  of  na- 
tions,  mentioned  in  ^  former  chapter,  {e) 

The  barbarity  of  the  Scotch  cuftoms  of  war  ap- 
pears equal  to  the  Nohman,  and  the  general  ravage 
of  a  Scottifh  invalion,  more  particularly  that  of 
David  the  Firft,  may  be  compared  to  the  Scythian 
cruelties  ;  the  lick  and  aged  were  murdered  in  their 
beds,  infants  at  the  breaft,  and  priefts  at  the  altar. 
David  how^ever  was  famed  for  humanity,  and  the 
only  excufe  for  him  is,  that  the  received  cuftoms  of 
the  troops  he  commanded,  made  ic  ufelefs  for  him  to 
forbid  what  he  could  not  prevent.  ( /) 

In  Italy,  v/hich  claims  to  have  been  the  firft  to 
emerge  from  the  barbarifm  V7"hich  defolated  Europe, 
cruelties  not  lefs  fhocking  were  often  exercifed.  At 
the  clofe  of  the  twelfth  century,  Marcualdus, 
Senefchal  of  the  Empiie,  and  pretender  to  the  re- 
gency of  Sicily,  invaded  that  Ifland  :  He  w^s  lb  far 

{c)  Eadmar.  Hift.  L.  3.  (^)  William  of  Poi(5^ou.  p.  C02. 

.  (.')  Sec  chapter  vi.  (y  )  Lvuei:.  Htn.  11,  x.  1S3. 

L  2  regular 
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I'CguUr  as  to  wait  the  denial  of  His  demand,  befbrc 
be  declared  war.  When  it  commenced  however, 
he  burft  like  a  ftorm  upon  the  unfortunate  people ;  he 
buried  molt  of  his  prilb^ers  alive ;  he  buraed  the 
Ecclefiafiics  j  and  thofe  whom  he  treated  with  the 
greatell  lenity  he  threw  them  into  the  fea.  {^)  In 
1264,  Mainfroy,  the  natural  fon  of  Frederick  11. 
making  war  upon  the  pope  in  Tufcany,  puniihed  the 
prelates  who  fell  iuto  his  hands  by  niutilaiion  and 
death,  [h)  On  the  other  fide  bis  rival  and  conquer- 
or Charles  of  Anjou  referved  numbers  of  the,  pri- 
foners  whom  he  took  at  the  battle  of  Eeneventv.m  for 
his  entry  into  Napks,  where  they  w-ere  put  to  death 
like  common  criminals;  (;)  in  revenge  for  which, 
and  other  cruellies,  twenty  years  afterwards,  two 
huadted  gentlemen  taken  by  the  Sicilians  in  a  naval 
battle,  v^ere  beheaded  in  cool  blood  by  the  famous 
admiral  Loria*  (k) 

A  milder  pcnifhment  on  that  occafion  was  ex- 
perienced by  the  common  foldiers,  who  were  fent  to 
the  gallieSj  and  who  as  a  mark  of  infamy  were  firft 
condemned  to  have  their  hair  cut  off.  (/)  It  is  re- 
markable that  the  lofs  of  hair  fhould  have  continued 
thus  long  in  Europe  to  be  a  lign  of  difgrace.  Under 
the  Merovignian  race  of  kings  in  Ffance,  it  was  the 
fame  as  the  lofs  of  the  crown ;  and  amid  the  frequent 
revolutions  which  that  family  underw^ent,  every 
dethroned  prince  was  regularly  fhai-en  and  thrown 
into  a  convent,  after  which  it  was  fuppofed  that  he 
could  not  pretend  to  public  affairs.  The  pride  of 
long  hair  was  extremely  antient  among  the  northern 
nations,  and  is  to  be  traced  far  back  among  the  Scan- 

ff'J  Ep.  157.  ap  j2,en.  Ifinucent  III. 
f//)  Burfgny  Hilt,  de  Sicil.  2.  145. 
(/)  id.  21.  160.  (aO  Id.  2.  aoS. 

(/)  Buri^ny  Hiil.  de  Sieil.  2.  ioy. 

dinavians. 
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4iflaviaiis.  (m)  To  endeavour  to  account  for  it,  any 
more  than  many  other  human  prejudices,  would 
probabl)'  be  vain ,  it  is  fufficient  to  have  remarked 
thefa<^, 

Perhaps  indeed  it  may  be  denied  that  thefe  and  a 
number  of  other  examples  were  in  conformity  with 
the  received  laws  of  war,  and  they  may  be  fuppofed 
rather  to  have  arifea  from  the  accidental  burfts  of 
violence  in  particular  men.  Their  univerfality  how- 
ever, and,  what  is  woife,  their  duration  all  ovet 
Europe,  prove  them  to  have  been  the  confequence 
of  fettled  cufloras ;  and  the  cuflom  of  iiations,  as 
has  often  been  obferved  in  the  courfe  of  this  work, 
is  the  only  lav/  which  can  govern  them,  when  parti- 
cular conventions  have  not  been  agreed  upon.  Num- 
bers of  the  cafes  of  barbarity  which  prefent  them- 
felves,  are  belides  fo  regular  and  uniform  in  the  cir- 
cumftances  of  their  feverity,  that  they  muft  have 
been  founded  on  general  maxims.  There  was  a  fix- 
ed objedl  propofed  in  them,  and  they  were  the  means, 
^adopted  to  obtain  it. 

..  Among  thefe  might  be  reckoned  the  barbarous 
military  punifhment  of  mutilation ;  inftances  of  whicli 
are  perpetual  throughout  the  hiftories  of  Europe, 
They  are  matters  of  horror,  but  they  mull  be  related;, 
and  we  may  ther  judge  whether  they  can  be  deemed 
mere  ads  of  diforder. 

In  theteadi  century,  Theobald  duke  of  Spoletto, 
who. is  defcribed  by  the  hiftorian  as  not  urdefer^  ing 
•the  title  of  hero,  having  condemned  his  captives  to 
the  moll  odious  of  ;&U  mutilations,    granted  t,hem 

-fife?'-,  :■,:-:, 

(»»')  See  the  flory  of  the  yoimpj  men  of  Jf  Ki/hur^,  put  to  death 
by  TrochilL  The  feventh  of  them,  lays  the  rQC')i"d,  had  lon{» 
fair  hair,  as  fine  as  fillr.  which  ftqaief^  in  curis  and  ringlets  on  his 
{houlclers, — being  aiked  v:hat  he  thought  ci"  deaih,  !  receive  it 
Millingly  replied  he  ;  I  onlj  be^  of  you  one  favour,  nut  to  let  my 
Ip-'n  be  touched  by  any  one  of  a  lower  dei;ree  than  yourfelf,  f.or 
he  Pained  with  riy  blood. — Mr,Uet's  North.  Aatiq.  i.  305 
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mercy  at  the  prayers  of  a  woman.  Being  afked 
however  what  puniihmcnt  her  hulband  deferved 
Ihould  he  be  agaiii  taken  in  arms,  her  anfwcr  marks 
the  fpirit  of  the  times.  "  He  has  eyes  and  a  noie, 
faid  fhe,  hands  and  feet,  thefe  are  his  own,  and 
thefe  he  may  deferve  to  forfeit  by  his  pcrfona'i 
offences."  {n)  The  maxim  continued  long  after- 
wards in  Europe.  Not  to  go  into  our  own  ftory 
beyond  the  time  of  William  the  Conqueror,  whole 
feverities  this  way  are  well  knovn  ;  his  f on  Rufijs 
took  vengeance  upon  the  Welfh  in  the  year  1098  by 
cutting  oil'  their  feet  and  hands  :  (o)  In  IIC7  Ro- 
bert duke  of  Normandy  loft  his  eyes  for  endeavour- 
ing to  break  prifon  to  w^hich  the  laws  of  war  had 
condemned  him.  (/>)  In  1 136  Magnus  king  of  Nor- 
way was  emafculated  by  Eric  of  Denmark  ;  {q)  and 
in  1 190  the  Suabian  Emperor  Barbarofla,  delivered 
his  captives  of  Milan  to  the  knife  of  the  executioner, 
or  fhot  them  from  military  engines^  In  the  next 
century  Marcualdus  punifhcd  the  Sicilian  nobles  with 
different  mutilations  ;  and  fixty  years  afterwards 
Tv-Tainfroy,  as  has  been  obferved,  made   war  on  the 

clergy  in  the  fame  manner.  '     ^     " 

The  barbarous  treatment  of  Roger  11.  by  the  Em=- 
peror  Henry  VI.  may  be  attributed  to  mciives  of 
policy,'  rather  than  the  recei\ed  cuftoms  of  v/ar  : 
neverthelefs  we  can  have  little  idea  of  the  regularity 
of  thofe  times,  when  even  with  thefe  motives,  a 
king  conquered  by  another  in  open  war,  was  cmaf^ 
culared,  and  delivered  over  to  perpetual  imprifon= 
ra'cnt,  in  order  to  cut  off  all  hope  of  pcfterity.  (r) 

At 

(n")  Luitprand  IJifl.  L.  4.  ch.  4.  I  have  tranfcribed  Gibbon's 
traiillation.  See  the  whole  of  that  curious  ilory.  Dec.  &  Fall. 
10.  254. 

•    (0)  Cod.  Leg.  Yet.  Spelm.  ap.  Wllk,  p.  283. 
{p)  Mat.  Far.  60. 
(y)  Mod.  Un.  Hift.  28.  4<^l. 

(r)  Ut"  fpem    omnem   c'  fucceffionis  Henricus  adioierit,  et   ce 
jure  Jiasredicatis  faturae  poiicris  licigandi  fitrriperet  caufam,  geni- 

tale? 
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At  the  fiege  of  Lifbon  in  1370,  it  w^s  the  cuflom 
of  the  Spaniards  fays  Froiffart,  when  they  took  a  pri- 
foner,  to  tear  out  his  eyes,  and  cut  off"  his  feet  and 
hands,  and  in  that  condition  to  fend  him  back   with 
a  meffage  to  his  countrymen,    threatning  them  all 
with  the  fame  fate,  (j)     Lailly  it  is  faid  to  have  been 
the  refolution  of  the  French  before  the  baitle  of 
Agincourt  in   141 5,  to  cut  off  the  three  fingers  cf 
the  right  hand  of  every  Englifti  archer  who  ihould 
fall  into  their  power  ;  a  defign  of  which  Henry  well 
knew  how  to  take  his  advantage,  in  his  fpeech  to; the 
ibldiers  on  that  memorable  day.  (i)       V    . 
:    Shocking  as  this  mode,  of  military  vengeance  ap- 
pears, .  we  probably  are  not  to  attrioute  it  altogether 
to  the  ferocity  of  the  times,    and  certainly  not  to  the 
fudden  paffion  of  individuals.     In  all  probability  it 
took  its  rife  from  deliberate  views  of  policy.     In  an 
age  when  war  was  the  fole  buflnefs,  and  the  power 
of  doing  active  mifchief  was  therefore  conlidered  as 
the  higheft  endowment,  the  value  of  the  members  of 
the  body  was  heightened  in  proportion  ;  and  as  the 
theory  of    punilTimient  fpeculates  chiefly  on  thofe 
things  on  which  it  befl  can  take  effed,  the  forfeiture" 
of  the  limbs  came  thus  to  l?e.a  CQjnmon  penalty  even 
tinder  municipal' laws.     We  cannot  therefore  wonder 
if  under  the  law  of   nations,    w^here  fo  much   muft 
always  be  left  to  the  difcretion  of  the  conqueror,  the 
f:?me  fpirit  Ihould  appear.     Accordingly,  it  feeras  to 
have  governed  both  the  warrior  and  the  legillator, 
and  ^was  found  in  the  camp  as  well  as  in  the  hall  of 
juftice. 

.  Another  Urong  mark  of  defalcation  of  proper 
principles,  rather  than  of  mere  bloodinefs  of  difpo- 
fition,  appears  in  the  frequent  ufe  of  polfon,  which 

tales  illi  partes  defecans,  Eimuchum  fecit,  et  career;  a!  morjcm 
ufque  addixit. — Fazellus.  cui.  reb.  Siculis.  435,  39. 

(s)  Froiffart  B.  3,  ch.  28.  .  , 

(/)  Viilaret  Hifti  de  Fr.  3.  172. 

we 


we  find  during  this  pf  rjiod.    If  the  death  of  eaejjiie* 
was  ths  ehi^f  objed  in  battle,  it  was  of  little  tonfc- 
quence  it  v'as  fuppo-fcd,  feow  it  fliould  be  aceonj* 
pii(hed-     Henee  the  ufe  of  poifoned  arms,  and  tb0 
fill  more  fhocking  expedient,  fonietiines  fallen  upon, 
ef  poifoning  the  wells  of  a  country  or  town  through 
which  Ibldiere  were  to  march,  or  which  they  befieg- 
cd,  was  at  leaft  cuflomary,  if  it  was  not  abfolutely 
legitimate.     The  death  of  Ci^eur  de  Lion  was  owing 
tolely  to  the  poifon  of  the  arrow  which  wounded 
Isiim  ;  («)  and  io  far  down  as  the  year  1563  we  find 
an  inflance  of  the  fame  kind  in  Fiance;   Ambrofe 
£arl  of  Waru  ick  having  died  of  a  wound  which  he 
jeceived  in  the  kg,  at  the  defence  of  New  haven,  by 
t  poifoned   bullet,  (v)    The  latter  horrid  praftice, 
(not  to  ftop  here  at  the  fuppofed  manner  in  which  the 
Greeks  got  rid  of  the  Crufaders,;  is  to  be  found  at 
ieaft  as  &r  down  as  the  fiege  of  Bourges  in  1412, 
where  the  French  a^e  faid  to  have  corrupted  the 
fountains  in  the  fubujbs,  the  better  to  cut  off  the 
befiegers.  (x) 

A  prifoner  in  thcfc  early  ages  being  fuppoled  to  be 
perpetually  at  the  mercy  of  his  conqueror,  even  long 
after  the  battle  in  which  he  was  taken;  it  was  not 
confidered  as  unfair  to  look  upon  hira  as  an  hoftage 
for  what  might  be  done  by  the  enemy,  or  to  threaten 
and  to  exercife  feveyity  againft  him,  in  order  to  exw 
tort  what  gtherwife  perhaps  might  not  have  beeji 
eafily  obtained. 

Upon  this  prineiple  it  was,  that  Henrv  the  Fifth 
proceeded  in  feveral  of  his  fiegcs  in  France.  At 
Roi{6n  in  14 1 8  gibbets  were  creeled  all  round  the 
city,  and  as  a  mark  of  what  the  inhabitants  might 
€xpe£l  if  they  perfifted  to  defend  |h^mfe}.V-eA»  the 

(«)M4t.  Par.  195.  ■        •  •^:  C^^'' 

(v)  BircJi.  Mem.  of  O^  Eliz.  !.  f.  \ff^f 

{x)  Monflrelet.  Chronrde  Fr,  fub.  »c.  1412.  '^  "    '' 
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jfrifdncrs  were  hung  up  upca  them  ip  fight  of  their' 
frie.ids.    The  fame  cbndudt  was  purfued  at  Monteran 
in  1420.— ^Yet  Hecry  after  the  capture  of  Rouen,  had 
ftipuj  it^d  that  a  large  body  of  citizens  who  had  beeni 
el'pelled  the  city  in  order  to  fave  provjfions,  fhould 
be^reftored  and  fed  for  a  twelvemonth  at  the  expencc 
of  the  inhabitants  ;  (jy)  and  from  this  and  other  in? 
ftances,  (particularly  that  famous  proof  of  his  know- 
ledge of  what  good  order   required  of  him  which 
has  immortalized  his  youth,)  it  Ihould  leem  that  it 
was  not  lb  much  his  own  barbarity,  as  the  cufom  df 
the  times  which  led  him  into  thefe  ciuelties.  ; 
'    Upon  this  principle  alio  it  was,  that   Bt.itr  :c  iift«: 
of  Cof'Jiance  queen  of  Arrag<  n,  wasdelRerecr  from 
a  long  captivity  in  which  flrie  had' been  held  by  Char- 
les of  Anjou  the  conqueror  of  Naples.     The  Arra- 
gonians  having  defeated  and  taken  in  a  naval  battle 
the  prince  of  Salerno,  the  queen  difpatched  a  veffel 
with  him  imp  the  port  of  Naples,  where  the  captain 
cal^mg  forth  the  princefs  his  confort,  pointed  out  her 
unfortunate  hufband  on  the  deck,  an  executioner  at 
his  fide  and  menaced  him  with  inftant  death  if  Bea- 
trice was  not  given  up.     This  was  done  upon  the 
fpot,  (z)  and  he  himfelf  was  afterwards  detained  to 
be  once  more  the  inftrument  of  the  fame  kind  of 
policy.     His  father  meditating  the  fiege  of  Meflina 
which  was  the  place  of  his  captivity,  the  Meffenians 
threatened  again  to  put  him  to  death  if  the  king 
ihould  dare  to  fet  foot  in  Sicily,  (a) 

-' "The  hiftoty  of  thts  houfe  of  Anjou  is  fertile  in 
'  events  of  confequence  to  the  law  of  nations. — Far 
^fore  the  reft  is  the  cafe  of  the  unhappy  Conradt 

''  ''O)  MonArelet.  Chron.  de  Fr.  v.  i.  ph.  201,  2-25. 
Iz)  Burigny,  Hift.  Sicile  2.  208. 

(a)  Burigny  Hift.  de  Sicile  2.  20S.  It  was  a  policy  of  the 
fsnie  kind  which  was  iuppofed  to  have  faved  Paris  from  the  dufee 
of  Brunfwidc  in  1792,  when  the  unfortunate  Louis  ^VJ.  wac 
.<!e£a:necj  jprifoncr  by  his  fubjeifls. 

DIN. 
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Bisr-     This  unfortunate  young  prince,  if  lineal  fuc- 

cefiion  could  have  been  allowed  to  take  its  courfc 

againll  the  iafaliible  will  of  the  fovereign  of  Rome, 

.was.  the  undoubted  heir  to  the  crown  of  Sicily,  (b) 

But  that  mighty  power  having  through  hatred  to  his 

lamily  bellowed  the  kingdom,  whenever  he  fhould 

conquer  it,  upon  the  Count  of  Provence,  and  the 

battle  of  Beneventum  having  decided  it  in  his  favour, 

the  Count  iucceeded  quietly  to  the  enjoyment  of  his 

CGiiqueft.     After  a  hw  years  however,    the  young 

Conraddin  with  a  fpirit  of  adventure  far  beyond  his 

sgey  feconded  by  his  friend   and  coufm  Frederic  of 

Auftria,  as  young  as  himfelf,  prepared  to  affert  the 

Eights  of  his  houfe.     They  were  both  of  them  met, 

defeated  and  taken  by  the  inexorable  Charles,  whofe 

trrea-tm'ent  of  them  on  this  occafion  forms  a  cafe  in 

tlie  law  before  us,  about  which  there  has  often  fince, 

been much  diflerence  of  opinion.     Unwilling  to  in- 

eer  the  chara6ler  of  a  tyrant  who  could  himfelf  bear 

1,11.  the  guilt  of  blood  and  murder,  he  reiblved  to 

sidopt  a  condu6l  infinitely  more  prejudicial  to  the 

sights-,  of  mankind ;    fince   men   may  guard  againfl 

what  all  allow  to  be  forbidden,  but  can  never  efcape 

the.  murder  which  is  fanciioned  by  taw.     Affembling 

'therefore  the  judges,  he  brought  his  prifoners  before 

ihera,  and  after  having  heard  with  care  (to  ufe  the 

exprelTion  of    the  hillorian,)    "  all  the   reafons  that 

^'^  cfjidd  he  drawn  from  laWy    and  the  jus  publicum^' 

they  were  found  guilty  of  freafon^  and  condemned  to 

tiiffer  death  on  the   fcaifold.  {c)       They  were  ac- 

.  -thy  He.  was  the  graadfoR  of  the  famous  Frederic  H.  Emperea.- 
®£  Germany  and' king  of  Sicily,  M'hofe  quarrels  with  the  Pope 
a-re  fo  celebrated  in  hiftory. 

(c);  An  antient  French  hiftorian  gives  the  following   account  of. 
tt.     "  Illuec  fit  affambler   plufeurs  Seigneurs   de    loys,  et  aufres 
"  fagcs'hommes,  &jugierent   que  />«?■   droit   il  dcvoit  avoir  le^. 
"■  chiees  cou|>es,  comme  cil  qui  elloient  coupable  de  la   malveftife 
*•'  et   defloyeaite    efgen^e." — Gulliiaume   de  Nangis.  Ann.  de  St. 
Lauis.  267.     See  alfo  Velly  HiiT.  de  Fr.  <3t  Giannone.  19.  2- 

cordingly 
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cordingly  led  into  the  market  place,  'and  after  having 
been  reproached  with  their  crimes,  and  forced  with 
'i  refinement  of  cruelty  to  afiift  in  the  chapel  at  their 
own  funeral  fervice,  they  patiently  fubmitted  to  the 
axe  of  the  executioner.  '^■ 

'^  When  we  confider  in  ^his  remarkable  cafe,  that 
neither  Conrad  din  nor  his  coufin  Fkederic  were 
at  all  dependent  upon  Charles  ;  that  allowing  him  to 
have  been  the  lawful  king,  they  owed  him  no  alle- 
giance, that  they  came  in  arms  as  open  enemies,  and 
made  war  upon  him  according  to  the  forms  of  war; 
"we  ihall  find  difficulty  in  difcovering  by  Vv^hat  maxim 
of  juftice  they  could  be  condemned.  Carrying  the 
rights  of  war  to  their  utmoil  extent,  Charles  after  the 
■battle  might  have  kept  them  in  perpetual  imprifon- 
ment,  or  with  ftrong  hand  might  have  fwept  them 
from  the  world,  as  enemies  with  whom  he  never 
could  be  fafe.  That  he  could  condemn  them  accord- 
ing to  the  forms  of  a  judicial  procefs,  can  only  be  at- 
tributed to  the  peculiar  irregularity  of  the  age.  At 
the  fame  time  it  deferves  to  be  marked  as  a  fa6l  well 
vv^orthy  of  notice,  that  while  every  thing  feemed  to 
bend  before  the  fortune  of  the  houfe  of  Anjou,  a 
man  was  found  adventurous  enough  to  queftion  the 
validity  of  the  fentcnce,  and  to  write  a  book  to  prove 
that  it  was  contrary  to  the  law  of  nations.  This  was 
Succar'ia,  a  civilian  of  thofe  days,  (</)  and  his  book, 
v/hether  well  or  ill  executed,  prefents  us  I  believe 
with  the  firft  inflance  of  the  law  of  nations  confider- 
ed  of  importance  enough  to  be  treated  as  a  fcience. 
The  cafe  however  continued  on  the  records  of  the 
world,  and  ftrefs  was  laid  upon  it  three  hundred 
years  afterwards,  by  thofe  who  condemned  the  un- 
fortunate queen  of  Scots,  (c) 

More  than  a  century  after  this,  (1384)  the  fame 
family  furnifhes  us  with   another  example  of   the 


(£?)  Burigny  Hift.  de  Sicile,  2.  174. 
\e)  Camden's  Eliz.  p.  376. 


fame 
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fame  fort'  of  violence.  'JanCy  the  defcendant  of 
Charles,  having  adopted  the  duke  of  Anjou,  bro- 
ther to  Charles  the  Sixth  of  France  as  her  heir ;  the 
duke  of  Durazzo,  who  was  next  in  fucceffion,  made 
war  upon  her,  and  became  mailer  of  her  perfon.  As 
her  own  right  to  the  throne,  had  never  been  doubted, 
there  was  not  a  pretext  to  put  her  to  death ;  but 
"Jane  in  the  courfe  of  her  reign,  had  been  guilty  of 
infidelity  and  murder,  and  the  law  of  nations  of 
thofe  times,  whkh  permitted  every  irregularity, 
feemed  ^ven  to  command,  what  certainly  was  but 
retribution.  However  facred  therefore  the  inviola- 
bility of  crowned  heads  may  be  conlidered  by  more 
regular  maxims  j  the  maxims  then  in  exiftence  called 
loudly  for  her  punifhment,  and  (he  was  ilrangled  in 
confequence,  by  order  of  her  conqueror,  as  (he  her^ 
felf  had  ilrangled  her  tirll  hulband  Andrew  of  Hun, 
gary  fome  years  before.  (/) 

The  deliberate  execution  of  officers  after  having 
behaved  gallantly  at  their  polls  though  forced  to  fub- 
ptit  to  fuperior  power,  is  ilill  lefs  to  be  defended. 
We  obferved  inflances  of  this  in  all  the  periods  we 
h^ve  yet  touched  upon,  audit  continues  during  that 
immediately  before  us.  The  whole  of  the  garrifoq 
before  which  Richard  the  Firfl  lofl  his  life  were 
immediately  put  to  death  by  that  prince,  except  the 
foldier  by  whofe  arrow  he  fell.  But  though  pardon- 
ed by  the  king,  in  whom  the  feeds  oi  true  magnani^ 
?nity  feem  only  to  have  been  llifled  by  the  barbarity 
of  the  times,  he  was  but  referved  for  a  feverer  ven- 
geance ;  being  unmercifully  flayed  alive  by  Marka-^ 
deus  fecond  in  command-  {g) 

The  well  known  fate  of  the  brave  Sir  William 
Wallace  in  1305  is  a  difgrace  indelible  to  the  Englilh. 
name  and  the  charafler  of  the  age. 

(f)  Pafquier  reclier.  de  la  Fr.  6.  26. — Giannone  23.,  5. 
(§■)  Hovedon.  p.  75'. 

In 
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In  1414  Bi^umoilviile  coTnmaDder  of  Soiffons  for 
the  duke  of  Burgundy,  being  forced  to  yield  tht 
town  after  a  vigorous  defence,  was  taken  deliberate- 
ly to  Paris,  and  led  to  execution  like  a  criminal,  in 
tfevenge  for  the  death  of  He6or  de  Bourbon,  killed 
during  the  fiege,  (k)  I  pafs  over  the  condemnation 
of  the  famous  Joan  d'Arc,  fmce  (however  it  may 
fully  the  reputation  of  the  duke  of  Bedford  for  not 
faving  her  life,)  the  avowed  motive  for  her  deaths 
was  her  being  an  enchantrels  and  an  heretic,  and 
therefore  it  cannot  in  any  fort  he  brought  under  the 
cuftoais  of  war.  (/)  Too  many  examples  however 
m_ay  be  adduced  in  fupport  of  the  point  in  queflion, 
^nd  it  is  remarkable  that  they  occur  moft  frequeotlv 
in  the  very  century  from  which  a  celebrated  hi^o- 
rian  looks  back  upon  the  progrefs  of  mankind  from 
the  barbarous  ages,  and  pronounces  it  to  be  immenfe; 
they  occur  alfo  under  chara^iers  which  we  are  ?x- 
cuftomed  to  regard  with  favour  and  refpecl* 
..H  At  the  fiege  of  Rcj/ert,  mentioned  before,  Henry 
the  Fifth  referved  by  an  exprefs  article  of  the  capi- 
tulation, a  certain  number  of  men  on  %vhom  he  fhould 
be  allowed  to  exercife  his  rights  of  vengeance. 

In  142 1  at  the  fiege  oi  Memix,  Vauriis  the  Gover- 
nor, in  order  to  infpire  an  irreconcileable  hatred  in- 
to his  foldiers  againft  the  EngliHl,  fent  his  prifoners 
regularly  to  an  Elm,  (which  on  this  account  was  cal- 
led the  Elm  of  Vaurus,)  where  they  were  haiiged 
without  mercy.  '*  Let  them  be  carried  to  my  Elm," 
.were  the  words  of  the  inexorable  fentence.  The 
.Englifhof  courfe  retaliated,  and  with  comparative 
mildnefs,  contented  themfelves  on  the  fall  of  the 
■place,  with  putting  to  death  fix  of  the  principal  of- 
€cers,  at  the  head  of  whom  was  Vaurus  himfelf.  {k) 

Qi)  Monftrelet  ad  an.  1414.  v.  i.ch.  121.     His  head  was  fluck 
on  a  lance,  and  his  body  hung  up  hj  the  armpits. 

(?)  See  a  long  and  able  but  partial  account  of  her  procefs  in 
Villaret,  3.  452!  et  infr.  &  v.  4.  ad  init. 
:,;J  {k)  Chron.  de  Monllrel.  ad  an.  1421, 

la 
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In  143 1  the  Commandant  of  Guerron,  a  garrifbn 
in  Champagne,  being  prefled   to  extremity  by  Lux- 
emburg,  a  French  general,  could  only  fave  the  majo-  ' 
rity  of  his  foldiers   by  yielding  up  every  fourth  and-^" 
fixth  man  to  the  mercy  of  the  conqueror.  : : 

The  garrifon  paffed  in  -view  before  Luxemburg, 
the  vidlims  were  chofen,  and  executed  on  the  Ipot 
by  one  of  their  own  body,  who  was  forced  to  ferve 
this  bloody  office.  (/) 

In  1476  I  find  a  ftrange  law  of  war  which  in  thefe 
days  would  be  held  equally  infamous.     The  duke  of 
Burgundy  having  befiegcd  Nanci ;  efforts  were  made 
by  feveral  gentlemen  to  throw  themfelves  into  the 
place.     One  of  them  being  taken  in  the  attempt,  the 
duke  ordered  him  to  be  immediately  hanged,  faying 
that  it  zvas  contrary  to  all  the  rights  of  war,  when  a 
general  had  begun  the  ftege  of  a  town,  and  the  fre  of 
the  artillery  had  commenced,  for  any  oiie  to  attempt  to 
enter  thefortrefs  in  order  to  defend  it.     Commines  who 
gives  the  account  adds  that  this  v/as  really  the  cuflom 
in  Spain  and  in  Italy,  {m)     In    1479)    Maximilian 
archduke  of  Auftria,  being  arrefled  three  days  in  his 
progrefs  by  Raimonet  commander  of  the  little  cafile 
of  Malauny  near  Teroueniie,  that  governor  was  in- 
ftantly  hanged  on  the  furreuder  of   the   cafile.  (;/)- 
Near  three  hundred  years  from  the  time  of  Richard  I. 
when  fuch  enormities  were  mofi  frequent,  had  thus 
produced  no  amendment.     Tiie  latter  days  of  Maxi- 
milian come  within  the  period  to  which  the  maxims 
and  politics  of  later  times  are  ufually  traced  ;  but  all 
through  the  century  in  which  his  name  fb  cfien  ap- 
pears, the  cuftoms.of  war  are  peculiarly  Oiockiog. 

The  cruel  and  mutual  ravages  of  the  French  and 
Englifh  are  faid  to  have  been  fuch,  that  ueiiher  n  an 
nor  woman  was  to  be  feen  in  the  whole  country  of 

(/)  Monftrelet  fub.  an.  1431.  (w)  Commines,  L,  5.  ch.  6, 

.  (n)  Contin.  of  Monftrel.  p.  71. 

Caux, 
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Caux,  exicept  the  garrifons  of  fortified  places.  (0) 
JNor  can  there  probably  be  a  more  feeling  defcription 
of  the  miferies  of  war  in  thefe  barbarous  times  than 
the  following  tranflation  of  Speed  from  Polydore  Vir- 
gil. ^*  While  the  Engliih  and  French  (qiioth  be) 
"  contend  for  Dominion,  Soveraignty,  and  life  itfelfe, 
"  mens  goods  in  France  were  violently  taken  by  the 
"  licence  of  warre,  Churches  fpoiled,  men  ever}^ 
"  where  murihered,  or  wounded,  others  put  to 
**  death,  or  tortured ;  Matrons  ravifhed,  Maydcs 
"  forcibly  drawne  from  out  their  parents  arraes  to  bee 
"  deflowered,  Towmes  daily  taken,  daily  ipoilcd^ 
"  daily  defaced,  the  riches  of  the  inhabitants  car- 
"  lied  whither  the  Conquerours  thinke  good  ;  hcufes 
"  and  villages  round  about  fet  on  fire :  no  kind  o£ 
*'-  cruelty  is  left  unpradifed  upon  themifcrableFreoch- 
**  Neither  was  England  ber-felf  void  of  thefe  mif- 
"  chiefes,  who  every  day  heard  the  newes  of  her 
"  valiant  Childrens  funerals,  flaine  in  perpetual  ^ir- 
"  mifhes  and  bickerings,  her  genetall  wealth  conti- 
"  Dually  ebd,  and  wained,  fo  that  the  evils  feemed 
"  almofl;  equall,  and  the  whole  Wefterne  world 
*'  echoed  the  groanes  and  iighes  of  either  Nations 
*'  quarrels,  being  the  common  argument  of  fpeeck 
"  and  compaffion  throughout  Chrift€ndom."(^) 

Savage  however  as  this  pidure  has  reprefented  the 
Englifh  in  their  mode  of  making  war,  we  have  au- 
thority for  believing  that  they  exceeded  all  other 
nations  in  the  regularity  of  th^eir  proceedings,  atleafi: 
according  to  the  ideas  of  the  age.  The  devaflations 
that  have  been  defcribed  were  therefore  common  all 
over  Europe,  and  miferable  indeed  muft  have  beeii 
the  lot  of  the  v/orld.  {q)     Wc  cannot  then  agree 

with 

(0)  Chror.iques  de  France.  124.  (p)  Speed,  p. -663. 

\q)  Philip  de  Commines  who  lived  long  in  the  century  durl-n^ 
whitii  moft  of"  the  inhuman  pracftices  that  have  been  :nenlioaedl 
^v>ok  place,  has  this  rcinarkable  pafTinge.     "  Or  leloxi  men  advifi.j 
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with  the  remark  of  Dr.  Robertfon,  (as  far  at  leaft  aff 
it  may  be  fuppofed  to  concern  the  law  of  nations,^ 
that  the  progrefs  which  mankiod  had  made  toward,*; 
order  and  refinement,  from  the  fall  of  the  Romaa 
Empire  to  the  opening  of  the  fifteenth  century,  muft 
appear  immenfe.  (?)  Much  no  doubt  had  been  doncj- 
towards  the  melioration  of  municipal  eftablifhmentSi 
mucii  in  fome  of  the  fciences,  and  in  many  of  the 
arts:  but  of  the  law  of  nations,  as  founded  on  ihe- 
principles  of  humanity  and  juftice,  menfcarcely  feem-»- 
ed  to  have  thought. 

While  fuch  poor  refpecl  was  thus  paid  to  the  livesrv 
cf  perfons  who  according  to  every  fentiment  of  gene- 
rofity,  if  not  according  to  the  principles  of  firi<^ 
right,  were  entitled  to  them,  we  cannot  be  greatly 
iarprifed  that  even  durhig  times  of  peace^  little  re- 
gard was  fhewn  to  their  liberty. 

The  power  of  moving  at  pleafiire  over  the  earth, 
is  oneof  the  natural  rights  of  mankind  ;  and  though 
this  right  has  been  curtailed  in  confequence  of  the  in- 
ilitution  of  property  and  dominion,  fo  that  men  have, -, 
no  longer  the  liberty  of  entering  at  will  into  one  ano-  ^- 
thers  territories  ;  yet  whenever  this  is  done,  the  ut- 
moil  that  ought  to  enfue  is  immediate  cxpulfion.  The  5- 
right  to  detain  them  prifoners  can  never  be  juftified,  -- 
and  is  llrenuoufly  denied  by  all  cktiftian  civilians. 
!Neverthelefs,  we  faw  it  univerfally  exercifed  undei: 
the  Greek  and  Roman  law  of  nations,  (s)    and  not- 
withftanding  the  eflbrts  of  the  Chriftian  Church,  the 
pradice  was  by  no  means  worn  out  during  the  jDcrioci;;;, 
before  us.     A  great  number  of  examples  might  be: 
adduced  to  prove  this.     I  Ihall  confine  mylelf  to 
ilioie  few  which  were  of  the  greateft  confequence  to 

"  aartre  toutes  les  Selgneurles  dum  monde  dont  J  ay  connoiffance, 
"  ou  la  chofe  publique  ell  mieux  traii^e,  et  ou  il  y'a  nuls  edifices 
"  abbatiis,  ny  demolir  pour  guerre,  c'eft  Angleterre;  et  tombe  le 
"  fon  et  Ic  malheuT  fur  ceux  qui  font  la  guerre."     L.  5.  ch.  19. 
(r)  Charlks  v.  lutrod.  S.  2.  (•)  See  chap.  vi. 

Others; 
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others ;  and  which  from  the  facrednefs  of  chara^ler 
in  tliofe  concerned,  made  every  attack  upoQ  their  ia- 
violability  appear  the  ftroiiger. 

Pofiibly  the  celebrated  Norman  invafion,  and  iffo, 
the  whole  tenor  of  our  laws,  and  by  far  the  mod  im- 
portant tranfadioQS  of  the  earlier  part  of  our  hiltory, 
may  in  fome  meafure  be  attributed  to  the  exiftence 
of  this  unjuft  cuftom.  In  the  year  1062,  Harold 
duke  of  WelTex,  an  afpiier  to  the  crowTi  of  England, 
was  driven  by  a  ftorm  into  one  of  the  ports  of  the 
earl  of  Ponthieu  on  the  coaft  of  Normmid^, 
There  was  no  war  at  that  time  between  the  couQ* 
tries,  but  the  Earl  immediately  leized  him,  ia 
order,  according  to  the  cuitom  of  the  age,  to  make 
advantage  of  his  ranfom.  The  prilbner  however 
was  demanded  by  the  duke  of  Normandy  his  fape- 
rior  lord,  not,  as  it  might  be  thought,  to  let  him  at 
liberty  without  recompeufe,  but  before  he  gave  it,  to 
exa£l  from  him  an  oath  that  he  would  not  oppofe  him 
.in  his  own  deligns  upon  the  throne.  Hakold  de- 
clared the  oath  void  on  the  plea  of  "  Durefij'*  and 
purfuing  his  fortune  obtained  the  crown.  The  flim- 
fy  title  of  William  received  no  fmall  fupport  in  the 
eyes  of  men  from  this  fuppofed  perjury  of  the  duke 
of  Weffex,  with  which  he  did  not  fail  perpetually 
to  reproach  him.  (/) 

A  more  celebrated  example  of  this  fort  of  injuf. 
tice,  appears  in  the  cafe  of  Richard  the  Firfl. 

It  is  well  known  that  that  prince  on  his  return  from 
the  Holy  Land,  was  fhipwrecked  in  the  Adriatic, 
and  endeavouring  to  pafs  through  the  territories  of 
tlie  duke  of  Auftria,  was  arrefted,  thrown  into  pri- 
fon,  and  afterwards  fold  to  the  emperor  Henry  the 
Sixth.  Although  this  as  might  be  expeded,  raifed 
much  indignation  among  his  fubje<Sts,  and  adually 

(0  See  Will,  of  Malmfb.  L.  2.  p.  52.  L,  3,  p.  5^,  Mar.  Pa, 
p.  1. 

Vol.  I.  M  called 
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called  down  the  thunders  of  the  Pope,  to  whom  he 
appealed,  againft  the  authors  of  his  misfortune,*  yet 
ho  mention  feems  to  have  been  made  of  the  t  ran  fac- 
tion, as  a  breach  of  the  cuftom  of  Nations.      The 
one  feems  to  have  arifen  from   affedion ;  the  other 
from  the  reputation  he  had  acquii'ed  in  the  fervice  of 
^Christianity,  and  the  vi^ell  known  law  that  no 
^one  who  had  alfumed  the  crofs  fhould  be  interrupted 
by  any  adt  of  hoftility  from  enemies  at  home.     Nei- 
ther the  reprefentations  of  the  See  of  Rome  to  Hen- 
ry and  Leopold,  nor  his  own  complaints,  which  re- 
founded  throughout  Europe,  make  the  leaft  mention 
'of  it,  as  a  violation  of  public  law  :  on  the  contrary 
'i:he affair  in  the  meafiires  that  Mere  taken  upon  it, 
feems  to.have  been  nothing  extraordinary.     Henry 
*writes  an  oftentatious  account  of  the  arrelt  to  Philip 
of  France  as  a  fortunate  event  which  would  plcafe 
him,  and  claims  merit  from  the  tranfa6^ion.  («)    The 
immenfc  ranfom  of  100,000  marks  was  demanded, 
feveral  fevere  articles  were  prefcribed,  and  fixty-fe- 
ven  hoftages  agreed  upon  for  their  performance,  (a-) 
■  as  if  he  had  been  taken  piifoner  in  open  battle.     The 
'ranfom  was  regularly  railed  according  to  the  feudal 
provifions  for  fuch   cafes,    and  his  mother  Qiieen 
Eleanor  took  a  voyage  to  Germany  for  the  fettle- 
ment  of  the  affair.     Before  it  was  completed  howe- 
ver, there  were  many  negociations  with  the  King  ot 
France  who  wifhed  to  purchafe  this  illuftrious  cap- 
tive,   and  it  was  owing  chiefly  to  the  veneration 
■which  the  princes  of  Germany  had  conceived  for 
him,  that  the  fale  did  not  adlaally  take  place,  (r) 
The'fale  of  prifoners,  it  is  to  be  obferved,  as  a  matter 
cf  property y  was  pei'fedlly  within  ihe  rules  of  nations 

{li)  Hoveden.  410.  Hemlng.  cap.  63. 

ix)  Rym.  Feed.  i.  84. 

(_v)  Kapin  Thoyr.Sub  an.  ii94- 

then 
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then  in  pradUce,  as  we  fhall  prefently  have  occafioo 
to  demonftrate. 

Two  hundred  years  afterwards^  wc  find  a  remark* 
able  inftance  of  the  fame  kind.     In  1406  Robert 
king  of  Scotland,  dreading  the  violence  of  bis. bro- 
ther the  duke  of  Albany,  refolved  to  fend  his  fon  and 
heir  JamilS,  for  fafety  as  well  as  lor  education,  to 
France.     The  young  prince  failing  along  the  coafl  of 
Norfolk  in  his  paffage,  and  being  leized  with  illnefs, 
had  the  imprudence  to  venture  on  lliore.     He  was 
immediately  arrefted  by  the  people  on  the  coaft  and 
conduded  to  Henry  the  Fourth,  who  fenlible  of 
the  value  of  fuch  an  inftrument  againll  a  naticn  with 
whom  there  was  almoft  perpetual  war,  detained  him 
captive.     There  was  however  at  that  time  no  war 
between  the  countries,  and  James  even  came  provid- 
ed with  a  letter  from  his  father  to  Henry,  in  cafe  h^ 
fhould  be  obliged  to  touch  in  his  don}inions.     His 
captivity  lafted  eighteen  years;  during  which,  as  the 
only  palliation  that  can  be  oifered,  no  care  was  want- 
ing to  complete  his  education.     At  the  end  of  that 
time  he  was  not  releafed  but  oa  the  payment  of  a  re- 
gular ranfom  of  forty  thoufand  marks,  and  fvvearing 
to  preferve  a  peace  betv.cen  the  kingdoms.  (/} 
•    The  next  century  faw  the  cuftora  Hill  in  exifrcnce, 
and  it  is  England  again  w^hich  furnifhes  the  cafe. 

In  1506  the  archduke  Philip,  king  of  Cailile  in 
right  of  his  wife,  paffnig  through  the  channel  from 
the  Low  Countries  to  Spain,  was  forced  by  a  tempeft 
into  Falmouth,  v/nere  be  Lmded,  "  weary  and  ficke," 
fays  Speed,  "  vvith  the  violent  tofhngs  of  the  fea." 
The  news  of  his  arrival  (to  purfue  the  account)  flir- 
ring  up  the  men  in  autliority  thereabout.  Sir  Thomas 
Treuchard,  with  the  fudden  forces  of  the  country, 
not  knowing  what  the  matter  might  be,  came  thiLher, 
and  underflai^ding  the  quality  of  the  ftranger,  fent; 

(/)  K;-m,  10,   209,   ^00. 

M  %  off 
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off  poft  to  Court  for  inftrudions.  Sir  John  Carey 
alfo  came  down  to  the  coafi  with  a  troop  of  armed 
men,  and  Philip  fearing  conftraint,  becaufe  they  durfi 
not  let  kimpafs  without  leave  of  the  k'ng^  Was  obliged,., 
to  yield  to  his  fortune.  Henky  the  Seventh,  at  that  1 
time  upon  the  throne,  knew  the  value  of  this  oppor- 
tunity too  well  to  let  it  flip,  nor  would  he  fuffer  Phi- 
lip to  depart  the  kingdom,  till  he  had  extorted  from 
him  the  Earl  of  Suffolk,  his  rival,  to  whom  Philip 
bad  till  then  aSorded  an  afylum.  (y)  Such  were  the 
maxims  and  condu6l  of  States  during  the  times  be- 
fore us,  in  cafes  v/here  juftice  and  the  law^s  of  hofpi* 
tality,  even  as  pradifed  by  favages,  called  loudly  for 
the  reverfe.  {z) 

While  things  during  a  iftate  of  peace  bore  fo  much 
the  appearance  of  war,  it  was  not  unnatural  for  the 
great  men  of  thofe  times  to  view  one  another  with  a 
jealoufy  that  was  perpetually  on  the  watch  ;  and  the 
manner  in  which  this  jealoufy  difplayed  itfelf  will 
furnifh  the  next  objedl  of  our  conliderations. 

The  mutual  fears  of  private  men  are  rendered  ufe- 
lefs,  and  are  therefore  diffipated  by  the  prote6\ion  of 
the  laws ;  but  the  fears  of  kings,  who  are  the  repre- 
fentatives  of  whole  ftates,  and  who  are  therefore  in- 
dependent of  all  tribunals,  can  never  be  laid  afide, 
except  through  the  influence  of  good  morals ;  and 
where  thefe  are  unknown,  diftruft  mufi:  be  univerfal. 
Hence  the  precautions  which  States  arc  conllantly 

(y)  Speed.  761. 

('J)  The  pradice  was  not  worn  out  even  fo  low  down  as  the 
Lift  century  ;  Cardinal  de  Richelieu,  whofe  progrefs  was  fel- 
dom  retarded  by  fcruples,  having  arretted  the  Elector  Palatine, 
who  had  ventured  into  France  upon  the  ftrength  of  being  at 
peace  with  that  kingdom.  The  real  motive  for  his  imprifon- 
ment,  which  was  a  very  clofe  one  in  the  Bois  de  Vincennes,  was 
his  defign  to  treat  for  the  army  of  the  deceafed  Duke  of  Saxe 
Weimar  ;  the  affigned  reafon,  the  right  zuhich  all  nations  had  to 
arreji  Jirangen  -who  cawi^  into  the  country  zvilhout  a  fafe  condud. 
See  Bougeani'  Hift.  de  la  P.  de  Weilph.  L.  %>  S.  do. 

taking 
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taking  one  againfl  another  ;  and  hence,  during  the 
ages  in  queflion,  the  fear  even  of  perfoLal  violence 
was  indulged,  and  for  the  mcft  part  provided  againfV, 
whenever  Kings  or  Generals  cuine  into  contadt  with 
one  another.  Of  this  there  is  a  variety  of  inftances, 
and  Dor.e  fo  remarkable  as  that  exhibited  perpetually 
by  two  v9overeigns  who,  from  theii  weight  and  pow-' 
er,  the  one  in  temporal,  the  other  in  far  red  na^auers^ 
were  witho  :t  conteft  regarded  as  the  heads  ot  Eu- 
rope. The  continued  clafh  of  interefls  wliich  divid- 
ed the  Popes  and  the  Emperors,  it  is  not  our  bufi- 
nefs  to  examine.  It  is  well  known,  however,  that 
the  former  boafled  themfelves  the  fucceffors  of  Saint 
Peter  ;  the  latter  of  the  antient  Caefars  ;  in  virtue  of 
which,  they  both  equally  claimed  fuperiority  over 
each  other.  This,  as  might  be  expected,  produced 
a  lafling  jealoufy ;  and  as  the  ceremonial  of  Europe 
ordained  that  the  Emperors  fhould  receive  their  la- 
cred  undlion  from  the  hands  of  the  Popes,  it  was 
ufual,  previous  to  the  commencement  of  a  ceremony 
w^here  they  were  to  approach  fo  near  to  one  anoihers, 
for  each  of  them  to  take  an  oath  f/iat  they  would  not 
he  guilty  of  ajjajftnatmi  during  vs  perjormance.  This 
remarkable  oath  was  duly  adminiftered  to  FKJiDE- 
jiiCK  Barbarossa  and  Adrian  IV.  upon  the 
coronation  of  the  former  at  Rome,  in  1 155.    a) 

Commines  has  fet  before  us,  with  great  livelinefs 
of  colouring,  the  mutual  diflruRs  of  Charles  the 
Bold,  and  Lewis  the  Eleventh. 

After  the  battle  of  Mont  Pheri^  a  treaty  w^as  fet  on 
foot  between  thofe  two  famous  rivals,  which  v  as 
foon  concluded  at  Conflans.  While  the  negociatiou 
went  on,  there  was  a  fufpenfion  of  arms,  duiiog 
which  they  had  feveral  conferences  together,  be- 
tween Paris  and  the  Eurgundian  can^p  ;  ai;d  oi.e  day 
th^  Count  fuffered  himfelf  to  return  with  the  King' 

(«)  Voltaire.  Efp.  dcs  Nat.  2.  2. 

withzi* 
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.with'm  the  very  ramparts  of  the  town.  In  modf^Vfj 
times-fuch  a  procedure  would  not  have  been  reckon- 
ed uncommon ;  it  would  have  caufed  neither  iurprife 
nor  fear;  the  Count,  however,  is  related  to  hare 
been  quite  aftonifhed  {font  ejbahi)  at  his  fiwn  raihnefs, 
though  he  put  the  bell  face  upon  it ;  and  when  it  was 
known  at  the  camp,  the  whole  army  was  irlied  with 
confternation.  The  foldiers,  who  were  amufing 
them/elves  in  the  fields  without  the  intrenchments, 
were  immediately  called  in,  and  the  generals  alTem- 
bled  together  in"  council,  where,  after  many  mur- 
murs at  the  raihnefs  of  their  leader,  the  Marechal 
de  Bourgogne  Ipoke  as  follows  : — "  If  this  young 
"  madman /2i2J //zi/j^w-;.? /o  A/y  ruin,  do  not  let  us  on 
"  that  account  be  the  ruin  of  '  his  family  and  our- 
*'  felves:  let  every  man  retire  to  his  poll,  and  be 
"  prepared  for  the  worfi: ;  \\t  are  ilill  ftrong  enough, 
"  if  we  keep  together,  to  reach  our  own  frontiers.** 
Soon  after  this*  the  Count  returned  fafe  ;'  and,  upca 
feeing  the  Pviarcchai  de  Bourgogne,  cried  out,  *'  Do 
*'  not  blame  me,  fori  know  my  own  m.adirefs."  All 
the  army,  fays  the  hillorian,  praifed  the  honour  of 
the  king  for  not  feizing  him  While  in  his  power; 
which,  however,  it  was  not  again  thought  prudent 
to  tempt.  (Z*)  It  is  ncedlefs  to  obferve  lipon  the  cuf- 
tomsof  that  time  in  which  praife  cculd  be  given  'to 
a  man  for  not  doing '  what,  according  to  our  piefetit 
ideas  of  juftice,  would  have  drawn  upon  him  tRe 
univerfal  execration  of  Europe. 

When  the  fame  Monarch  vvas  invaded  by  Edwaud 
the  Fourth  of  England,  he  vrifhed  to  avoid  e.Ttremi- 
ries  by  negociation  ;  and  for  that  purpole  demanded 
a  conference  with  the  King  at  Picqiiig-ny-  The  dif- 
trull  of  the  times  made  it  impoHible  for  thefe  two 
crowned  heads  to  meet  without  precautions,  which 
would  diferace  a  modern  tranfadion  of  the  fame 

{h)  Comnilncs,  L.  i.  Ch.  13, 

kind. 
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kind.  Upon  a  bridge  over  the  Somme  was  ere6led 
a  barrier  of  ftrong  trellis-work,  luch  as  fbrms  the 
cages  of  lions,  the  bars  extending  no  farther  afun- 
der  than  to  admit  a  man's  arm  with  eafe.  Four  gen- 
tlemen of  the  king  of  England's  party  were  admitted 
on  the  French  fide,  to  fee,  fays  Commines,  what 
was  doing  among  them ;  and  as  many  from  iheic 
party,  and  for  the  fame  purpofe,  on  the  fide  of  the 
Englifh.  In  this  manner  it  was  that  the  heads  of 
the  greateft  nations  in  Europe  were  obliged  to  meet 
(c)  in  the  courfe  of  a  traufadion  which  of  all  others 
demanded  confidence,  and  friendfhip,  namely,  the 
fettlement  of  peace. 

This  mode  of  meeting  on  different  fides  of  a  bar- 
rier, was  at  that  time  common  ;  Lewis  had  taken 
the  fame  precaution  before,  in  his  interview  with  his 
own  conflable  St.  Paul,  upon  the  bridge  of  Noyon  ; 
(cf)  and  the  Dauphin  his  uncle  had  fet  him  the  exam- 
ple at  his  meeting  with  the  Duke  of  Burgundy  on  the 
bridge  of  Montefau  Faut  yonne,  where  indeed  the 
latter  lofl  his  life. 

While  fuch  was  the  conduct  of  crowned  heads 
and  men  of  power  towards  one  another,  it  was  al- 
mofl  a  neceffary  coniequence  that  thefe  who  were 
only  their  reprefentatives  fhould  experience  a  treat- 
ment, and  live  under  cufloms,  at  leafl  as  irregular. 
The  fads  relating  to  the  condudl  towards  Ambaifa- 
dors  and  Heralds,  during  theie  limes,  evince  it  but 
too  fully.  Edward  the  Black  Prince,  who  was  the 
flower  of  chivalry,  and  whofe  courtefy  in  war  will 
be  renowned  as  long  33  our  language  fliail  exifl,  was 
himfelf,  according  to  our  prefent  maxims,  not  with- 
out fault  in  this  refpeft ;  and  his  condud  towards 
C|:^arles  V.  of  Franee^  together  with  the  deliberate 
^idi^ipe  of  his  council,  as  defcribed  by  Froiffart,  will 

(c)  Commines,  L,  4..  Cb.  9.  10. 
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fet  before  us  very  plaialy  tbe  la:s  ideas  upon  this  ^bfc* 
jf{k  that  were  then  entertaiued. 

M^hai  Charles  V.  fent  Envoys  to  him  at  BoideauXi 
to  fummon  him  to  anlwer  certain  complaints  which 
were  preferred  againfi:  him  :  he  was  at  firft,  faya 
FroilTart,  quite  melancholy  at  the  affront.  Hi&  bar 
sons  and  knights,  ("who  it  muft  be  obferved  were 
then  the  moil  courteous  and  moft  accomplifhed  ia 
Europe.)  councelled  him  to  put  the  mejjengers  to  deaths 
as  the  beft  recompence  he  could  gi\e  them  for  their 
freedom  ;  but  this  he  forbade,  Underftandiugi^ 
howeverj  that  they  had  come  to  him  v/ithout  a  fafe- 
conduct,  he  ordered  them  immediately  to  be  pur- 
fued,  taken,  and  thrown  into  prifon,  which  was 
executed  with  joy,  adds  the  hiftorian,  by  his  coun- 
cil, {e)  This  condudof  the  Prince  of  Wales  made 
Charles  more  cautious  in  his  declaration  of  war 
againft  his  father,  to  whom,  fearing  perhaps  the- 
fame  fort  of  treatment,  he  fent  his  aefiance  by  the: 
hands  of  a  mere  fervant ;  and  the  Ambaffadors  at' 
that  time  at  the  court  of  England,  are  reprefented  as?;; 
ious  j-jyeux  when  they  found  ihemfelves  fafe  within- 
the  fortrefs  of  Boullogne.  (/)  Villaret  in  reprefent- 
ing  this  faftobferves  that  the  French  King  fent  hia 
declaration  by  a  fervant,  fearing  that  the  law  of  na- 
tions would  not  be  more  refpeded  at  London  than  it. 
h^d  been  ^t  Bordeaux,   {g 

The  term  Law  of  Nations,  however,  is  his  own  ;  ; 
Proiffart  relates  the  naked  circumftance  of  the  cafe, 
and  does  not  feem  even  to  hint  that  the  procedure  of 
the  Prince  was  contrary  to  the  notions  of  right  at 
that  time  received.  In  fad,  notwithftanding  the  • 
chivalry  of  the  age,  which,  as  will  be  feen,  produc.. 
ed  much  change  in  the  laws  of  war  \    cafes  cf  jiicet^,  = 

[s)  Froifiar^,  V.  j.  Ch.  24S.  ;  •  ,    i,rv.-  *-ja«» 

('^)  Hift.de  Fr.  I.  383. 

were 
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were  too  little  underliood,  aiid  cuftoms  were  far  too 
irregular  to  build  upon  them  as  a  fettled  fyfteni ;  Vil* 
laret  therefore,  noi  only  in  this,  but  in  other  inflances 
of  his  excellcLt  work,  goes  too  far  in  attributing  any 
precife  idea  of  the  law  of  nations  to  thefe  ages, 
which  he  conltantly  does  w  hen  he  fpeaks  of  their 
triolatiou.  In  135c,  Raoul  Comte  d'Eu,  conftable 
©f  France  and  prilbuer  of  the  king  of  England,  ob- 
tained leave  to  return  home  r  n  his  parole  to  procure 
his  ranlbm,  and  treat  of  fome  niaiieis  of  ftate.  His 
coudud  at  Caen,  where  he  haa  been  taken,  is  allcw- 
ed  tohave  been  fuch  as  to  render  his  fidelity  10  Ki  ucc 
fufpe<!:ted  ;  and  he  was  painted  to  the  king,  John  II, 
asa  pariizan  of  Edward,  come  to  flirup  Jedition. 
For  this,  and  for  other  trealous  which  it  is  exprefsly 
Jiiited  he  had  confejfed,  he  was  beheaded  ;  and  Villarei 
calls  this,  not  only  a  breach  of  the  law  of  France, 
but  of  the  law  of  nations  {}{)  In  the  forms  of  his 
pr'Tcefs,  that  the  laws  of  France  were  violated,  may 
poiTibly  be  true  ;  and  undoubtedly  according  to  the 
comprehenfive  and  fcientihc  mode  in  which  the  law 
of  nations  has  been  treated  by  the  moderns,  John 
may  be  faid  to  have  been  guilty  of  a  breach  of  that 
3aw  alfo,  by  executing  a  man  w  ho,  though  his  own 
fubjedi,  was,  as  a  priloner  of  another,  civilly  dead 
with  refpefl  to  him.  But  w  hether  the  ftate  of  the 
law  in  futh  times  as  we  have  defcribed,  admitted  of 
fuch  nicety  of  ipeculation,  and  whether,  confequent- 
ly,  Villaret  has  not,  in  common  w  ith  others,  fallen 
into  the  fault  of  fuppofing  the  law  of  nations  to  be 
always  the  fame,  may  be  made  a  reafonable  quef- 
tion. 

Inftances  in  truth  perpetually  occur,  both  before 
and  after  the  above-mentioned  tranfa<51ion  of  the 
Prince  of  Males,  in  which  the  nghts  of  AmbaiTa- 
^OTs  and  public  mefiengeis  v  ere  fet  at  defiance.    la 

(A)Hift.  deFr.  I.  15, 

the 
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the  year  125^  Elizabeth,  queen  dowager  of  Si- 
•ci'y,  fent  AmbaiTadors  in  behali"  of  her  fon  to  MaiN" 
FKOi,  whohadpolfelTcdhimfelf  of  the  kingdom  ;  and 
thefe  deputies  exercifing  their  funftion  with  too  much 
freedom,  weie  leized  and  put  to  death  by  that  hardy 
ururper.  (?)  The  Ambafladors  alio  whom  fhe  fent 
to  the  Pope  on  the  fame  fubjed,  by  his  contrivance 
met  with  the  fame  fate,  {k)  In  1350  the  Pope's  le- 
gate, the  reprefentative,  not  merely  of  a  temporal 
fpvereign,  but  of  the  fpiiitual  Father  whom  it  was 
ibjpieiy  to  op|X)ie,  was  hung  up  by  the  heels  by  Dow 
'I^XDn^,  kiiig  of  Arragon,  till  he  took  off  an  ex- 
tommunicaticn  he  had  ventured  to  publifh  ;  (/)  and 
in  14.64  Lewis  XL  in  the  cafe  of  the  aired  of  Rn- 
bempre,  by  the  Count  of  C/uroIois,  held  publicly  by 
the  moath  of  his  chancellor,  before  Philip  duke  of 
BuKGUNDY  ;  thai  the  orders  fie  had  give  7i  him  (Ruhern- 
pre)  to  arrefi  the  agent  of  Brittany  going  to  th  court  of 
Edward  IV.  his  ene?ny,  uere  ferfedly  legitimate^  al- 
thoaghat  that  time  there  was  peace  between  Erittany 
and  France,  {ni} 

But  if  thefe  proceedings  fhould  be  efteemed  mere 
violations  of  lav/,  (and  it  muil:  be  acknowledged 
fome  of  them  are  quoted  more  with  a  view  to  fhew 
what  was  adually  done,  than  what  was  adtually  le- 
gal;)  there  is  one  cafe  in  the  thirteenth  century, 
iufiiciently  remarkable,  and  which  is  exprefsly  iiated 
to  have  been  the  confequence  of  received  cuilom. 
The  patriaich  of  JerujaUm,  hys  Jomville,  had  be- 
come the' captive  of  the  Emirs  of  JEgypt,  "  Suivanc 
^''  lacQUtume  alors  ufitee  en  Payinnie,  comme  en 
•^-  Chrktiente  giie  quand  deux  princes  eJJoient  en 
"'  ffuerre,  fi  I'un  d'ciiXj  venoit  a  tnourir,  les  Jmlh-^Jl:!' 
""  d-mrs  qui  s'efwient  envoyes  r:cip.rvqzien:n:tj  d-irnmrio- 

(?)  Buro-in.  2.  12§.  (,v;  Id.  lb.  ■    ' 

.■OMod.Un.  Hift.  17.  195. 
(w)  Ccrr.mlr.f?,  L.  ..  Ch.  \ 

'-'  cni. 
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"  enfy  prifonn'iers'  ef  efclaves.^''  (11)  It  may  He  fuppo- 
fed  thai:  this  law  of  nations  related  only  10  the  prac- 
tice of'  war  between  Clirifiians  and  Saracens^  which, 
as  we  fhall  lee,  was  often  very  difterent  from  that  of 
the  Chriftians  among  one  another  ;  the  pailage  cited, 
however,  obferves  exprefsly  that  it  was  the  cuftom 
among  Chrfjiians  as  well  as  Pagans. 

Be  this  as  it  may,  thefe  examples,  taken  from  the 
hiftory  of  various  nations,  and  various  parts  of  the 
period  before  us,  demonftrate  the  little  regularity 
that  had  hitherto  been  introduced,  even  into  a  part 
of  the  law  of  nations  which  on  account  of  its  ncccf- 
fity  is  almoft  the  firll  that  is  attended  to  by  all  com- 
munities. The  very  heralds^  without  which  vs^ar  can 
h;irdly  be  carried  on,  were  not  always  fafe.  Tho 
duke  of  Bedford^  regent  of  France,  the  moft  ac- 
complillied  prince  of  his  age,  leaded  the  Guiennc 
her-iid,  lent  to  him  by  the  famous  Fiiczlk^  v/ith 
chains;  (oj  and  though  there  is- nothing  w^hich  ap- 
pears ro  have  diftinguifhed  our  Edwar<i  IV.  for  cru- 
elty beyond  other  generals  of  the  time,  yet  when 
Lewis  XL  commanded  one  of  his  fervanrs,  who 
was  nor  a  regular  herald,  to  affume  the  habit  of  one, 
and  bear  a  meifage  from  him  to  the  Engliih  camp, 
he  is  laid  by  Commines  to  have  flillcn  upon  his  knees 
and  bewailed  his  fortune,  as  one  fenc  10  inilnnt  death. 
(^?)  MoUay  makes  a  queftion  upon  this,  wliether  the 
€r:cam(tance  of  the  melfenger's  no:  being  a  regular 
herald,  w^ould  have  entitled  Edivard  10  have  cfed 
Vi61eiice  towards  him.  {q)  The  queftion  is  not  in- 
8^rlcus,  as  the  laws  concerning  heralds  were,  from 

°'  V/^)'Joiiiville  vie  de  St.  Louis,  P.  67. 

(■5)  Villaret,  3.  408.  Pjiilbly  he  lui^ht  be  exci;ieJ  by  tlie  cir- 
cmrillances  of  ihe  times.  The  duke  lor  his  riej))!*;^',  cro-'^/wd 
xl"^  cf  p,-2nce\  the  herald  fummoncd  hi.u  to  yitid  u,j  the  Virt-^  • 
•.^om  to  Charles  Vil.  the  true  kin^,  and  things  vs ere  thus  lit  j. 
fcaie  of  civil  war. 

{f\  Corr.mlnes,  L.  4.  Ch.  7.  .  (;)  Be  Jur.  ]\T^j.^ 

their 
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their  univerfality,  part  of  the  laws  of  nations  ;  and 
tiiey  were  known  by  a  particular  habit,  which  it 
would  have  been  dangerous  if  every  one  had  beeq 
allowed  to  affume  at  pleafure.  As  it  was,  the  mef- 
fenger  (there  being  no  herald  in  the  camp  of  Ltwis,) 
"was  obliged  to  make  himlelf  a  coat  of  arms  out  of 
the  enfiga  belonging  to  a  trumpet,  (r)  and  polEbly 
liis  fright  might  have  arifen  from  his  knowledge  that 
be  was  fb  far  an  impoftorj  as  not  to  have  been  regu- 
larly cloathed  with  the  charader  he  was  about  to  un- 
dertake, if  this  were  fo,  it  is  a  remarkable  part  o£ 
the  \a.vj  of  nations.  In  the  prefent  day,  any  one  ta- 
king upon  him  the  enfigns  of  office,  and  adually  em- 
ployed by  men  having  fufficient  authority,  would  be 
confidered  in  his  perfon  as  facred  and  inviolable. 

In  times  like  thefe,  men  had  not  quitted  the  only, 
<5r  at  leaft  the  chief  mode  by  which  miftruftful  and 
perfidious  nations  endeavour  to  exa6t  the  preferva- 
lion  of  good  faith.  We  fhall  perhaps,  in  a  future 
work,  have  occafion  to  treat  of  the  general  fubjed 
of  Hojiages  :  but  as  this  is  merely  an  hiftorical  en- 
quiry, it  w  ill  be  fufucient  in  this  place  to  mark  the 
ideas  entertained  at  this  time  of  the  rights  concern- 
ing them.  They  were  violent  to  a  degree  of  cruel- 
ty and  blood,  it  beicg  imagined  (and  the  pradlicc 
.accorded  w-ith  the  theory,)  that  an  hoflage  was  de-^ 
Hvered  up.  to  the  ahfohiie  will  and  licence  of  the  perfon 
receiving  him  ;  and  as  good  faith  was  no  pait  €>f  the 
cbarad^er  of  the  times,  the  lot  of  ihele  unfortunate 
.men  but  too  often  challenges  cur  pity.  Seveie  im- 
prifonment,  mutilations,  and  death  in  cool  blood,. 
?Jterjd  them  everywhere  throughout  the  hiflories. 
The  Emperor  Henry  IV.  returning  fiom  the  con- 
Ci^ieRof  Sicily,  carried  away  \^  ith  him  the  principal 
lords  and  prelates  of  that  kingdom,  as  hx'fiagcs  for 
tb.e  fidelity  cf  the  reil.     The  kingdom  rifing  againft 

(;■}  ComminWs  ub.  flip. 

him 
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him  in  his  abfence,  they  were  all  punifhed  with  th?^ 
lofs  of  their  eyes.,  {s)  The  city  of  Moijfac  io.  GkU 
cony,  having  given  hodages  to  furreader  by  a  partis 
cular  period  if  not  faccoured,  the  duke  of  Anjou^ 
fays  Froiffart,  came  therewith  his  army  and  hoftages 
at  the  appointed  time,  and  prepared  to  put  them  to 
death,  in  cafe  the  commanders  broke  their  faith. 
The  town  knowing  th?  cujlom  of  ivar^  farrendered 
immediately.  (/) 

But  the  molt  ample  elucidation  of  the  cuflom  is  to 
be  found  in  the  hiftory  of  the  fiege  of  a  little  calile 
in  Brittany  belonging  to  Robert  Knollys  a  famous 
general  of  Edward  IIL  It  is  attended  with  fuch  re- 
gular and  deliberate  cruelty,  proceeded  fo  plainfy 
upon  principles,  and  defcribes  fo  fully  the  manners  of 
the  time,  that  it  deferves  to  be  related  in  ail  its  cir- 
cumftances. 

Knollys^  lord  of  the  caftle  of  DervaU  near  Brelr, 
being  called  away  to  that  city,  left  it  belieged  under 
the  command  of  James  Brucz  (or  BroJJe),  The 
French  preffing  the  liege,  Emce  agreed  to  furrender, 
provided  it  was  not  relieved  within  a  certain  time, 
and  gave  hoftages  for  the  performance  of  his  agree- 
ment. In  the  mean  while  Knollys  returning  from 
Breft,  fent  word  to  the  French  commander  who 
waited  without  hoftility,  the  expiration  of  the  time 
appointed,)  that  he  would  not  keep  conditions  made 
in  his  abfence  by  a  perfon  vfho  had  not  fufficient 
power,  and  bade  him  retire  or  he  v/ould  attack  him. 
The  French  replied  that  they  would  keep  on  the  de- 
fenlive  till  the  end  of  the  period  fixed  for  delivering 
up  the  caftle,  and  they  fhould  then  know  what  part 
-  to  a6l.  The  points  of  difference  in  this  curious  cafe, 
'  v/bich  was  plainly  a  Sponsio,  as  it  is  called  by  v/ri- 
ters  on  the  lav/  of  nations,  are  not  now  before  us ; 

{/)  Heifs.  Hift.  d'Allemagne  i.  1 12.  an»  1 197. 
If)  Froifiart,  v.  i.  ch.  320. 

ire 
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■we  ha\'e  merely  to  mark  the  fate  of  the  hofiages. 
Upon  the  expiration  of  the  term,  K'noUys  perlifting 
to  keep  the  caftle,  the  duke  of  Atijou  who  had  taken 
the  command  of  the  fiege,  and  who,  according  to 
the  hiftorian  from  whom  I  extraf^  this  account,  was 
as  brave   and   generous  a  prince  as  any  in  Europe, 
was  embarraffed  what  to  do  with  the  hoftages  he  had 
received,  and  afked  the  advice  of  Garcias  du   Cka- 
teh     The  latter,  *'  who  knew   what  humanity  de- 
manded, not  lefs  tlio,n  zvhat  ihe  law  'f  arms  award- 
ed^^  told  him  that  although  the  rigour  of   'war  gave 
him  the  right  to  put  iheje  unfortunate  men  to  death  ;  yet 
as  it  was  not  their  fault  that  Knollys  continued  oblli- 
nate,  it  would  be  more   merciful  to  reftore  them. 
The  duke  acquiefced,  and  du  Chatel  condu^led 
them  cut  of  the  camp.     In  this  Hate  of  the  afiair, 
he  v^as  met  by  Olivlr   de   Clisson,  one  of    the 
French  generals^  and  firnamed,  for  his  feverity,  the 
butcher,  v."ho  brought  back  the  hoflages  to  the  duke, 
and  reprefented  to  him  that  by  this  ill  placed  mercy 
he  only  encouraged  the  euemy  to   break  their   faith. 
By  this,  and  other  flrong  arguments,    he  obtained 
from   him  the   power  of  doing  as   he  pleafed   v.  ith 
them,  and  the  unhappy  m.en  accompanied  by  an  ex- 
ecutioner, were  infrantly  led  down  to  the  {\dt  of  the 
caftle  ditch,  where  Kno/iys  was  fummoned  to  a  con- 
ference.    He  appeared  at  a   window,  and  Clisson 
ihevv-ing  him  his  friends,  afked  him  if  he  would  fuf- 
ier  them  to  die  for  his  breach  of  faith.     He  replied 
that  he  was  guilty  of  no  breach   of  faith,  that  the 
blood  of  thefe  innocent  men  would  therefore  be  upon 
rhe  head   of  Clisson,  w'ho  would  thus  v;ell  earn' 
his  firname  of  butcher,  and  that  if  he  perfifted,  he 
knew  how  to  retaliate.  (;/)     The  favage  Clisson 

executed 

(^u)  The  ot};er  particulars  of  Kr.oliy's  anfwer  are  a  curious 
mavk  of  the  refigriation  that  was  e::peclecl  from  hoftapes  in  thofe 
d-iv?.     ''  Robert    Knolles  repartit,    les    gentiz  hommes  que '.ous 

"  teuez 
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executed  his  threat,  (to  the  regret,  adds  FroiiTart 
of  all  the  arm}',  two  hundred  of  whom  wept  fbr 
their  deaths,)  and  en  the  inllant  a  Icafibld  was 
feea  puihed  out  from  the  window^  where  Knollys 
had  appeared,  and  fcur  French  gentlemen  being 
brought  forth,  were  beheaded  on  the  fpot,  and  their 
heads  and  bodies  thrown  down  into  the  ditch  among 
their  friends.  Such  were  the  particulars,  and  fuch 
the  exadtnefs  of  cruelty,  in  a  cafe  by  no  means  incu- 
rious in  the  laws  of  war  as  admitted  by  our  ancef- 
tors.  {y) 

Another  great  point  which  peculiarly  maiked  the 
want  of  regularity  and  order  which  formed  the  cha- 
ra^er  and  the  difgrace  of  the  times,  was  that  libertv 
which  individuals  claimed  to  do  themfelves  righr, 
upon  foreign  injury;  and  their  ccnfecuert  danger 
of  falling  into  the  extreme  of  difoider. — The  Kings 
and  Magiftrates  of  the  time,  had  leldom  the  pow- 
er, and  not  always  the  difpofition  to  exert  ore  of  the 
moft  important  fundlions  of  the  Sovereignty  commit- 
ted to  their  hands,  namely  the  defence  of  their  Tub- 
jedls  from  external  infults  ;  and  in  this  w-eaknefs, 
or  this  indolence,  they  aliovv^cd  the  martial  fpirit  of 
the  age  to  take  its  courfe,  and  the  private  fubje6^s 
of  different  monarchs  waged  very  cruel  wars  againft 
one  another,  for  a  ■  conhderabie  length  of  time, 
without  calling  out  the  force  of  their  refpefiive  na- 
tions in  their  defence.  I  fpeak  not  here  of  the  ^r- 
mous pri-vafe  zvars  of  the  Earons,  which  were  the 
confcquences  of  aftual  Sovereignty,     and   will   be 

"I*  teres  tort  mes  amis  il   eft  vrny,    et  11  n'y'a   rien  qtie  je  re  don- 

^^  nalle  pour  les  iauver   de   votre  inhumanite  ;  tnah  crs  7^vIl\sfcrJ 

f*  Pc,!c:c:/x,  ct  lis  amlent  mieax  mourir    que  de  ir.'ohli?er  a  iaiif 

une  chofe  horteufe,   comme  celle    de  me    rer^dre  lous    pretext? 

'•'d'un  traiie  nul  et  invalide." — Vie  de  Bertf.  dii  Guefcelin.  C46. 

(■i>Ib.  &  Froiflart,  v.  3.  ch.  6.     The  latter  fa}-s  Ilrcllys   (or 

Ca7:olls  as  lie  calls  him.)  execi;:'  d  all  his  priforevj, 

fwllv 
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fully  reviewed  under  another  headj  (si;)  buttk€)le 
heterogeneous  depredations  which  were  fo  often  frjf*- 
fcvQd  by  way  of  Keprifa/s,  lgi. 

Reprifals,  under  proper  control  and  attentioa^;; 
come  regularly  within  the  fcope  of  the  Law  of  Na-r 
tipns  as  obferved  at  prefent;  and  although  I  am  r 
aware  that  there  is  a  great  authority  for  the  contrarj? 
opinion,  (atj  j^et  it  is  upon  the  whole  fettled,  that^; 
no  private  hoflilities,  however  general,  or  however-: 
juft,  will  conliitute  w^hat  is  called  a  legitimate  and  ; 
public  ftate  of  war.  (y)  So  far  indeed  has  my  lord  , 
Coke  carried  this  point,  that  he  holds,  if  a// the - 
fubjects  of  a  king  of  England  were  to  make  .war-: 
upon  another  country  in  league  with  it,  but  withoutc 
the  affent  of  the  king  ;  there  would  ftill  be  no  breach  .' 
of  the  league,  bet  ween  the  two  Countries,  (z)        -.-;;; 

In  the  times  before  us  various  were  the  inftance^- - 
in  which  individuals  poifeffing  no  public  Ghara6ier, 
andauthoriz-ed  by  no  public  commiffion,  aifumed,: 
and  were  almoft  encouraged  to  aifume,  the  province  -; 
of  redreiiing  the  wrongs  that  were  offered  them  from 
without.     I  will  feled  one,  which  was  not  lefs  re- 
markable for  the  account  which  it  affords  us  of  the 
fentiments  of  our  anceftors,  than  it  was  importantr 
in  the  end,  by  involving  the  whole  force  of  two 
mighty  nations  in  a  ferious  war. 

In  1292  two  failors,  the  one  Norman,  the  other  5; 
Englifh,  quarrelled  in  the  port  of  Bayomie^  antii.?,; 
began  to  tight  with  their  fifts.  The  Engliftimaa^r.^ 
being  the  weaker,  is  laid  to  have  flabbed  the  othe^f 
with  his  k»ife. — ^^It  was  an  affair  which  challengedj^jj 
the  intervention  of  the  civil  tribunals,  but  being  .ne«^  ty- 
gle61ed  by  the  Magiftrates,  the  Normans  applied  to  ^^ 
their  King,   {Phihp  le  Bel)  who  with  negle^^  ftiU-^.j.;. 

(-w)  Chap.  XII.  On  the  Influence  of  the  Feudal. Syilenu  ji^-A^Aj, 
(x)  De  Witte.  (r)  Vattel,  L,  2.  ch,  4. 

('<)  Fourth  Inft.  152, 

more 
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tlidre  unpardonable,  defired  them  to  fake  their  own 
revenge.  They  inftantly  put  to  fea,  and  feizing  the 
firft  Euglilh  ftiip  they  could  find,  hung  up  feveral  of 
the  crew,  and  fome  dogs  at  the  fame  time,  at  the 
maft  head.  The  Englifh  retaliated  without  applying 
to  their  Government,  and  things  arofe  to  that  height 
of  irregularity,  that  (with  the  fame  indifference  on 
the  part  of  their  kings,  the  one  nation  made  alliance 
with  the  Irifh  and  Dutch  ;  the  other  with  the  Flem- 
ings and  Genoefe.  Two  hundred  Norman  veffels 
fcowered  the  Englifh  feas,  and  hanged  all  the  fea- 
men  they  could  find.  Their  enemies  in  return  fit- 
ted out  a  (Iron g  fleet,  deft royed  or  took  the  greater 
part  of  the  Normaus,  and  giving  no  quarter,  malTa- 
crcd  them,  to  the  amount  of  fifteen  thoufand  men. 
The  affair  then  became  too  big  for  private  hands, 
and  the  Governments  interpofing  in  form,  it  termi^ : 
nated  in  that  unfortunate  vi^ar,  which  by  the  lofs  of 
Gtitenne  entailed  upon  the  two  nations  an  endlefs 
train  of  hoftilities,  till  it  was  recovered,  {a) 

While  fuch  laxity  of  difcipline  and  of  true  fubor- 
dination  prevailed,  we  can  little  wonder  if  the  pafr 
fions  of  private  individuals  were  allowed  to  enter 
into,  and  mingle  with  the  public  adminiftration  of 
the  laws  of  war.  When  any  one  therefore  had  dif- 
tinguiftied  himfelf  in  zeal,  or  feverity,  or  fkill  in 
the  deftrudion  of  enemies  ;  far  from  refpedting  him, 
he  was  fometimes  marked  out  for  a  vengeance,  which 
extended  itfelf  even  to  innocent  perfons.  Thus 
when  Ge'jffry  Payen,  a  French  Captain,  had  been 
taken  by  fome  Englifh  troops  in  the  wars  of  Ed- 
ward III.  they  at  firft  contented  themfelves  with 
requiring  him  to  follow  them  to  the  town  of  Benon, 
whence  they  had  Tallied  ;  but  upon  queftioning  him, 
and  learning  that  he  was  in  the  fervice  of  de  Clisson 
their  mortal  enemy,    they  then  feplied,    "    II  faut 

(d)  Hemlng.  30,  40.  T.  Walling.  58,  6i?.  Veil/.  4.  31,  52. 

Vol.  I.  N  "  mourir. 
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"  ttiourir,  puis  que  tu  es  a  ce  traiftre  Clijfon,  le  plus 
*'  cruel  de  nos  ennemis.  La  deflus,  en  haiue  de  fon 
"  Capitaine,"  continues  the  hiftory,  "  ils  tueient  ce 
"  brave  Gentillhomme,  ou  pour  le  moins  lailietent 
*'  pour  mort." — In  return  for  this,  De  Cliflbn  took 
an  oath  that  he  would  not  ranfom  any  prifoners  for  a 
whole  year,  but  would  put  every  one  to  death  w-ho 
fell  into  his  hands,  (b) 

In  thefe  times  alfo,  there  exifted  a  cuflom.  in  full 
vigour  which  is  to  be  traced  to  very  remote  antiqui- 
ty, but  which  the  mildnefs  of  modern  improvements 
feems  to  have  totally  abolifhed  ;  I  mean  the  practice. 
of  exafting  ranfo?ns  for  the  liberty  of  prifoners. 

Originally,  from  the  fuppofed  right  of  putting' 
captives  to  death,  it  was  held  lawful  to  reduce  them, 
as  an  a6t  of  mercy,  to  perpetual  flavery  ;  of  which 
in  the  preceding  chapters  we  have  fele6led  various 
inflances  ;  nor  was  the  practice  wholly  worn  cut, 
even  fo  far  down  as  the  fourteenth  century.  Lewis 
Hiitin  in  a  letter  to  Edward  \l.  his  vaffal  and  ally, 
deliring  him  to  arreft  his  enemies  the  F/emings,  and. 
fO_make  them  JIaves  and  ferfs.  (c)  Pv^en  however 
who  made  war  for  booty  as  vrell  as  from  a  thirft  ct 
vengeance,  were  foon  v/iiling  to  exchange  a  prifon- 
er  w^hofe  life  might  be  burthcnfome,  and  whofe 
death  was  indi.ii'ereut  to  them,  /or  advantages  more 
convenient  and  manageable.  Accordingly,  even 
tUe  S6a?Ldina'tijan-^rA  Scy  hian  nations,  whofe  pafficn 
for  flaughter  fo  ofteij  makes  us  fhudder,  condefcend- 
ed  at  lafl  to  accept -of  ranfom  for  their  captives; 
a^d  during  the  ages  we  are  examining,  the  cuftons 
appears  to  have  grown  univcrfal  and  been  regulated 
by£xed  and  known  rules.  The  chief  among  them 
fejej3is  tO' have  been,  that  the  prifoner  fhould  remain 

"*  i^)  Vie  de  Bert,  Du  Guefc.  224,  225. 

(i-)  "  Mettre  par  deveres  vous,   fi  comnie  lorfaia  d    vous,  S^r. 
•'  itRfchzvcTatoyaJ-Krs."  'Ryrvitr  3.  488. 

^,  the 
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tTiC  property  of  him  who  had  the  fortune  to  take 
him,  though  in  fome  inftances  the  king,  as  beft  able 
to  jiidge  oi  the  expediency  of  giving  liberty  to  par- 
ticular enemies,  claimed  a  right  to  retain  them  him- 
felf,  at  a  price  much   inferior  to  that  which  the  cap- 
tor might  have  expeded.     It  is  faid  by  a  French  an- 
tiquary, that  the  king  of  France  had  the  privilege  of 
purchaiing  any  prifoner  from  his  conqueror  on  the 
payment  of  io,oco  livres  ;  (d)  and  it  is  remarkable 
that  the  money   paid  by  Edward  111.  to  Dinis  d& 
Morhec  for  his  prifoner  John  king  of  France,  taken 
at  Poitiers,    amounted   to  that  precife  fum.  {e)    Ed- 
ward afterwards    exadled    three  millions   of   gold 
crowns,  amounting,  it  is  computed,    to  i,5oo,cool. 
of  our  prelent  money,  for  the  liberty  of  his  illuilri- 
ous  captive,  (/  ;   and  a  kind  of  reproach  on    inch  an 
immciiledilproportion,  efcapesfiom   Villaret  in  this 
part  of  his  hiftory.  (o-) 

The  reproach  is  unmerited.  However  jull  it  might 
be,  according  to  the  maxims  of  the  time,  that  the 
conqueror  lliould  be  rewarded  for  his  valour  and  ad- 
dreis  in  capturing  a  potent  or  dangerous  enemy  ;  the 
power  of  giving  him  liberty  at  pleafure,  might  have 
been  very  prejudicial  to  the  ilate  ;  and  as  every  fol- 
dier  fought  for  the  good  of  the  common  u'eal,  as 
his  own,-  it  was  not  a  debt  of  juilicc  to  give  him  the 
wh<.;lc,  or  even  the  greater  part  cf  the  profit  upon 
the  prifoner.  In  the  cafe  of  "John,  whole  Towns  and 
Provinces  were  yielded  up  to  the  flare,  beiides  the 
immenfe  fum  above-mentioned  :  it  cannot  be  fup- 
poled  that  De  Morhec  had  any  right  to  thele  !  It  was 
probably  upon  fuch  principles  that  Henry  IV.  for- 
bade the  Percies  to  ranfom   their   prifoners  taken  at 

(d)  Pafquier  recherches  de  la  Fr.  L.  4.  ch.  12. 

(e)  Villaret  1.  248.        '  (  ^  )  ^(i- 
(^)Hift.  deFr.  I.  248. 

N  2  Holmdcwn. 
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Holrhdown.  They  were  the  moft  illuflrious  of  the 
Scotch  nobility,  and  the  king  pethaps  in  retaining 
them,  had  views  of  Itate  which  looked  much  far- 
ther than  the  mere  advantage  of  their  ranjom.  He 
feenis  to  have  pablifhed  this  prohibition  to  the  Per- 
cies,  in  confequence  of  his  prerogative,  arid  though 
the  proclamation  acknowledges  their  right,  (h)  yet 
by  his  haughty  perfeverance  in  the  exertion  of  his 
claim,  he  drove  that  powerful  family  into  their  fa^ 
mous,  and,  to  themfelves,  fatal  rebellion,  (z) 

It  was  thus  however,  for  the  moft  part,  in  the  op» 
tion  of  the  perfons  in  poffeffion  of  a  prifoner,  whe- 
ther or  riot  to  ranlbm  him,  the  prifoner  having  no 
right  to  infill  upon  his  libertyj  however  great  the 
advantage  he  niight  offer  in  exchange  for  it ;  and 
in  this,  they  were  governed  by  motives  of  policy, 
drawn  from  his  perfonal  importance.  Entius  king 
of  Sardinia,  the  fon  of  the  Emperor  Frk&eriG  IL 
■Was  of  fuch  confequence  to  his  father's  affairs,  from 
his  adivity  ind  fervicfes,  that  tipOn  being  taken  pri- 
foner by  the  Bohgnefe  army  in  1 248,  no  ranfom  that 
could  be  offered  was  able  to  obtain  his  liberty,  and 
he  died  at  the  end  of  a  captivity  of  four  and  twenty 
years,  {k)  Charles  V.  of  France,  purfued  the 
fame  condudl  towards  the  famous  Captal  of  Btrche^ 
■whom  he  pui-chafed  of  the  gentleman  who  took  him 
for  1 200  livres,  (/)  and  fhut  up  in  the  Temple  at  Pa- 
ris, refufing  every  offer  made  to  him  by  Edward  III, 
for  the  liberty  of  an  enemy  he  fo  much  feared,  {ni) 
"Upon  the  fame  principle,  it  was  the  dying  injundlion 
of  HENRirV.  not  to  releafe  the  duke  of  Orleans 
and  the  Gomte  d'Eu  who  had  been  captured  at  Agm- 

(hj  Rym.  4.  pt.  1.  p.  36. 

(?)  Rapin  TKoy.  v.  Sub.    an.  1403. 

{k)  Heifs  Hift.  de  TEmp.  i .  1 27.     Pfefifel  Droit  Pub.  d'AU.  i . 

398-  ,  ..,■;     •■ 

(/;  Frolfs.  V.  1.  ch.  311.  328.  («^)  Id.  v.  1.  ch.  328. 

courf. 
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court,  till  his  fon,  then  an  infant,  was  capable  of 
governing ;  (n)  nor  were  thofe  noblemen  allowed 
to  ranfom  themfelves  till  fcventen  years  afterwardSi, 

When  reafons  of  ft  ate  however  did  not  interfere, 
the  general  rule  before  mentioned,  took  place,  and 
the  conqueror  made  what  profit  he  could  of  his  pri- 
loner.  Froiffart  fpeakipg  of  the  confcquences  of  thq 
battle  of  PoitierSy  fays,  thofe  who  had  taken  prifon- 
ers  made  as  much  of  them  as  they  could,  ^^  car  a 
f«  celuy,  qui  prenoit  prifonnier  en  la  battaile,  de 
"  leur  cofte  le  prifonnier  eftoit  iien,  et  le  pouvoit 
"  quitter  ou  ranconner  a  fa  volonte.  He  adds  that 
the  Englifti  became  very  rich  in  confequence  of  that 
battle,  as  well  by  ranfoms  as  other  plunder.  (j>) 

In  a  rencontre  between  a  Scotch  and  Englifh  knight, 
the  fame  hiftorian  fays,  the  former  purfued  the  lat- 
ter, et  pour  vaillance  ef  pom^  gaigner,  and  indeed 
9£Cordiug  to  M.  Sainte  Palaye  {q)  the  ranfom  of  pri- 
foners  was  one  great  mean,  by  which  the  knights  of 
old  times  were  enabled  to  fupport  the  magnificence, 
for  which  they  were  remarkable. 

In  the  next  century,  the  right  continued  the  fame, 
and  by  the  Articles  of  war  eftablilhed  by  Henry  Vo 
previotjs^o  his  invalion  of  France,  it  was  determin- 
ed that  "  be  it  at  the  battle,  or  other  deeds  of  arms 
"  where  prifoners  be  taken,  who  that  firft  may  have 
'^  Yii^faye  fhall  have  him  for  his  prifoner,  and  fhall 
''  not  need  to  abide  by  him."  (r)  Mr.  Barringtoa 
underftands/<2j'^  to  mean  the  promife  given  to  his 
(^aptor  by  th^  perfoji  taken^  that  he  would  r^maiq 

(n)  Rapin.  fub  an.  1422. 
(0)  Villar.  Hift.  de  Fr.  4.  129.  131. 
(^)  Uroifs.  Y.  I.  ch.  166,  &  V.  3.  ch.  12^ 
(^)  Mem.  fur  la  Clievalerie  i.  309. 

(r)  MS.  collea.  of  Petyt.  praferved  in  the  Library  of  the  In- 
jier  Temple. 
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his  prifoner,  (s)  in  which  he  is  fuppcrted  by  various 
paffagesin  the  French  hiftoiians,  "  donner  fa  foi,'' 
being  the  term  made  ufe  of  when  a  perfon  agreed  to 
remain  captive,  (t) 

It  is  not  unreafonable  to  fuppofe  with  the  author 
laft  mentioned,  that  the  price  of  a  man's  ranfom 
•was,  in  general,  one  year's  revenue  of  his  eftatc,  (w) 
and  the  reafon  which  he  affigns  for  it  is  farther  fup- 
ported  by  the  cufioni  of  allowing  men  one  entire 
year  of  liberty,  in  order  to  procure  the  fum  agreed 
upon.  In  thefe  his  endeavours  he  was  alfo  conlider- 
ably  aflifted  by  the  provifions  of  the  feudal  law, 
which  flourilhed  in  the  height  of  its  vigour  during 
the  ages  before  us,  and  by  which,  every  vafTal  or  te- 
nant was  obliged  to  affift  his  lord  with  a  fum  propor- 

(s)  Obfervat.  en  the  more  ant.  S.cat.  391, 

(/)  Thornas  Vercler  taken  by  a  French  Efquire  at  Poitiers, 
Froiffart  i'nys  La  lay  creancz  il  fa  foy^  que  recoux  ou  non  re- 
coux  demeuroit  Ion  prilonnier,  v.  i.  ch.  163.  The  Efquire  rs- 
eeived  6000  nobles  for  his  raniomj  and  is  faid  to  have  become  a 
knight  ia  confequence  of  this  his  acceffion  of  fortune. — BertruTid 
du  Guejcdhi  furrounded  by  the  Eiigliili  at  the  battle  of  Auray\ 
Chandos  called  out  to  hinn  to  furrender,  and  Bertrand  "  luy 
^^  donna  fa  Joy,  etfut  fon  prifonnier/'- — Vie  du  Bert,  du  Guef.  79, 
Joan  d'Arc  being  beaten  in  battle,  faw  the  Ballard  of  Vendome 
near  her  "  a  qui  elb  fe  rendit  et  donne  fa  Joy." — Moullrel.  ad 
an.  1430.  So  alfo  at  the  battle  of  Agincourt,  the  duke  of  Alen- 
^on  was  killed  in  the  moment  when  he  had  furrendered^  and  tHe 
Icing  "vouhit  prendre  fa  foy.  Id.  v.  i.  ch.  148. 

{li)  Montluc  in  his  Commentaries  fpeaks  thus  of  the  ranfon? 
he  expec^led  from  Marco  Antonio  a  Roman  knight.  II  me  va  en 
reniendement  que  facilement  je  prendrois  prifonnier  ce  feigneur, 
et  que  li  je  le  pouvois  aitraper,  j'etois  riche  a  j'amais,  car  pour 
le  moins  j'en  aurois  quatre  vingt  mille  ecus  de  random  qui  eftoit 
fon  revenue  d'un  an,  en  neriolt  pas  trop.  From  this  it  Ihould 
feem  that  there  were  fettled  terms  upon  which  the  captor  and 
prifoner  treated,  and  that  they  j^enerally  agreed  at  the  rate  of  a 
year's  income,  qui  n'efloit  pas  tiop.  (See  Sainte  Palaye,  Mem. 
far  la  Chevalerie,  i,  ^09,  3<55.) 

tionable 
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tionable  to  the  land  he  held,  in  order  to  redeem  him 
from  captivity,  {w) 

The  iums  however  which  I  find  to  have  been  tat^ 
en  of  ditterent  prifoners  vary  perhaps  more  than  the 
proportion  of  their  revenues ;   perfonal  confequences 
as  was    before    obferved    having  no    doubt  much 
weight  in  determining  the  value.     BERTrvAND  du 
GoEscELiN,  w^ho  had  no  eftate  at  all,   valued  his 
own  ranfom  at    100,000  livres ;  (x)  the  ranfom  of 
a  king  of  Majorca,  of  the  royal  houie  of  Arravoi'i, 
about  the  fame  period,  amounted  to  exactly  the  famp 
fum;  iy)  and  David  king  of  Scotland,  after  elcvea 
years  captivity,  paid   100,000  marks  for  his  libcrt)^> 
(sr)     The  queen  of  Edivird  III.  who    may  be  fai^ 
almoft  to  have  commanded  at  the  battle  of  Durham 
W'hcre  he  was  taken,  required  him  of  John  Cop- 
land the  officer  who  a6lually  made  him  prifoner ; 
but  knowing  his  value  he  politively  refufed,   on  the 
plea  that  no  one  had  a  riiht  to  demand  him  hut  the  king, 
Edward  fent  for  him  to  Calais,  where  partly  as  a 
reward  for  his  gallantry,  and.  partly  in  acknowledg- 
llient  of  his  claim,  he  endov/ed  him  with  500I.  a. 
5''ear  in  land,  and  made  hiiii  a  knight  banneret,  (a) 
Charles  of  Blois,  captured  in  this  period  of  mili- 
tary glory  for   England,    agreed    to    pay    700,000 
crowns  for  his  ranfom,  and  lef:  his  two  fons  hodagcs 
for  his  good  faith,  [b)     The  famous  MrcHAEL  de  la 

(w)  Feud.  Iy.  2.  tit.  -^i..  Hence  the  ranroai  of  a  kinc-  v.-Ko 
v;as  always  at  the  head  ot  the  ffreateft  number  of  vamls,  Vould 
na'.urall/  amount  to  the  greateft  lum.  ]\Tr.  Barrinj^ton  vrho,  ha'.i 
he  -parfued  his  communications  on  this  iubjedi,  would  have  ren- 
dered this  part  of  our  work  unneceiT'.ry,  has  quoJed  fome  a7nier;; 
lines  (Obferv.  on  the  Stat.  ,391.)  relative  to  Hinckflon  Hill,  in 
Cornwall,  fuppofed  to  be  lull  of  copper. 
"  Hinckfton  Hill,  well  wrouoht, 
"  Is  worth  a  kin^^'s  r.zn'om,  dearly  houoht." 

(x)  Vie  de  B'  rt.  du  Guefc.  i  37. 

(_y) -FroiiTart.  V.   i..ch.  99.  (i)  Rym.  5.  6:;,  62. 

{a)  Rym.  5.  542.  &  Froiffart,  I.  i  j^.  (i?)   Rym.  5.-86;. 

c  FOLL, 
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Pole,  duke  of  Suffolk,  paid  20,cog1.  flerling  when. 
no  more  than  a  limple  knight,  {c)  The  duke  o| 
Alenqpn  paid  200,000  crowns,  for  which  he  was 
forced  adtually  to  fell  a  part  of  his  eflates  to  t|ie\ 
duke  of  Bretagne.  {d)  Even  the  loweft  caprice 
fometimes  governed  the  demand,  where  money- 
was  not  a  great  objed.  Lewis  XI.  having  taken 
WoLFAiNG  PouiAiK,  an  officcr  of  confidence  of 
Mary  of  Burgundy,  iniifled  upon  fome  famous 
hounds  belonging  to  the  feigneur  de  Bojfu,  as  the  oQt 
ly  ranfom  he  would  take^  BoJfu  at  firft  would  not 
part  with  his  dogs ;  the  king  was  obftinate,  and  a: 
number  of  couriers  paffed  between  the  parties  oa. 
the  fubjedl,  which  w^as  made  an  affair  of  Hate  before 
it  was  fettled,  (g^  > 

When  iuch  immenfe  advantages  were  to  be  madei 
of  the  perfons  of  men  of  confequence  ;  to  take  pri» 
loners  became  a  very  primary  objeft  with  thofe  who: 
went  to  w^ar ;  and  it  operated  well  for  humanity  in 
one  refpeft,  by  faving  many  gallant!  lives  which; 
might  otheiwife  have  been  forfeited.      ^(i*-^  tenot'^ngrre 

That  they  were  forfeited  in  default  of  ability  to 
pay,  appears  but  too  clearly  in  various  examples. 
In  144 1,  which  is  far  advanced  in  the  period  before 
us,  the  Engliffi  prifcners  taken  at  Fontcife  were^ 
brought  to  Paris  by  Charles  VII.  a  prince  remark- -■ 
able  for  mildncis  in  that  age.  They  were  chained 
by  the  neck  like  dogs,  and  expofed  nearly  naked  to 
the  gaze  and  exultation  of  the  populace.  Thofe 
who  could  pay  their  ranfom,  were  then  fet  freie; 
thofe  who  could  not,  who  were  by  far  the  greater 
number,  were  bound  band  and  foot  and  precipitate^ 

(^)  Speed.  675.  {d)Vmttti?^^\^'y^ 

(e)  Gamier  Hift.  de  Fr.  2-  25.     By  this  time  alfo  it  perhaps 
had  grown  into  a  cufioni  to   releafe  the  firft  prifor.er  rKade  after 
the  cofiimencement  of   hoftilities,    without  rarifom.     "  X.&'Roy;: 
«'  d'Angleterre  comnianda  qu'on  donnaft   corgi  a  ce  Val'et,.  jj/^. , 
«'  ^ue  cefioit  letir  ^/emier  trr/o?:j::sr"'^Co:rr.rri:T.i^,    II.  /«.  th'.Ji 
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into  iheSeke*  (/)    -So^Jkde  had  the  laws  of  war 
gained  finee  the  time  of  \he\Av{irSy  who  eight  cen^ 
turies  l?efore,  had  committed  precifely  fuch  an  a^, 
(^)    Fnder  the  reign  of  Louis  XI.  the  fame  fate,"- 
^34  for  the  fame  default,  was  experienced  by  the  in-v 
habitants  of  L/^^^ ;  (/^)  and  Henry  V.  when  he  or*'- 
dered  the  deaths  of  his  prifoners  upon  the  alarm  af- 
ter the  battle  of  Jgincourf,    faved  thofe  only  from 
whom  he  expedled  conliderable  ranfoms,  fi) 
-,Its  effects  however  in  another  refpedl  were  difad- 
vantageous,    in  fo  far  as  that  it  held  out  improper 
motives  for  war,  and  temptations,    when  war  was^ 
declared,  to  commit  violence  and  treachery. 

The  Englifh  are  reprefented  by   Com  mines,    as 
always  defirous  of  a  war  with   France,  from  the  re- 
colledion  of  the  riches  they  had   fo  often  acquired, 
not  only  by  the  plunder  of  Towns,  but  the  advan-. 
tages  made  of  numbers  of  princes  and  lords  whora^ 
it  had  been  their  fortune  to  take  (k/     The  lame  dif-, 
ppfition,  and  proceeding  from  the  fame  motive,  is 
mentioned  by  HolHnfhed  under  the  reign  of  Rich- 
ard II.  (/)     The  feizure  already  mentioned  of  Rick' 
cr</I.  and  James  of  Scotland,    in  times  of  peace, 
were  perhaps  owing  in  part  to  the  avarice  of  thci 
Captors.  ■  In  1387  Oliver  de  Clisson  conftable, 
of  France,  being  with ///^  cqndud  at  the  court  of  the; 
duke  of  Bretagney  between  whom  and  himfelf  there 
had  be^n  old  hatred  ;  was  fhut  up  in  a  tower,  into 
which  be  had  entered  at  the  duke's  defire  to  examine 
its  ftrfcng-th.     He  was  at  firft  ordered  by  the  favage  , 
Bretop  to  be  tied  in  a  fack  and  thrown  into  the  fea  1 

(/;  Monftrelet  ad  an.  1441.  "^^    ~       {g)  See  Chap.  VIII. 

(A)  Garnier's  Hift.  de  Fr,  I.  169.  (i)  Rapin. 

f^);  Cortimines,  L.  6.  ch.  "2. - 

C'Y "^ol*  ir.  ad.  an.  1383.  Hence  alfo  the  fturdy  Hotfpui- is 
not  unnaturally  reprefented  in  his" dreams  to  be  talking  of  "  Pri- 
"  foner.'s  ranfom,  as.  well  aa  of  foldiers  flaiii." — Firft  P.  HcsnV 
jy.'Aa.:  3.  Scene  6,  -  _  '     •  ;  •    '■'-■.  ^     ■  - 
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but  the  latter  being  troubled  in  confcience,  was  af- 
terwards glad  to  iind  his  orders  had  not  been  execut- 
ed ;  notvtithfianding  which,  Clisson  was  not  re- 
leafed  but  upon  a  treaty  of  ranfom  for  loo^ooo 
livres.  (m)  During  the  wars  of  Philip  and  Ed- 
ward III.  there  arofe  many  a  foldier  of  fortune,  in 
other  words  freebooters,  who  no  doubt  were  en- 
couraged in  the  profeffion  by  the  hope  of  making 
money  by  ranfoms.  Croquart,  a  famous  leader 
of  what  was  called  the  companies  ,  is  defcribed  as 
having  become  extremely  rich  by  ranfoming  caf- 
tles  and  towns,  which,  as  he  was  then  in  the  fer- 
vice  of  no  uatc,  he  could  have  had  no  right  to  at- 
lacK. 

In  1367,  feveral  knights  of  Suahia  having  atTociat- 
ed  to  perform  deeds  of  chivalry,  were  tempted  to 
life  their  pov/er  for  the  very  deftrudion  of  the  good 
order  they  had  fworn  to  fupport.  A  rich  Count  of 
Wirtenberg  reliding  in  fecurity  at  his  caftle  at  Wddbady 
it  came  into  the  heads  of  thefe  knights  that  they 
could  procure  a  noble  pum  of  money  for  the  ranfnni  of  him 
and  his  family  ;  and  for  this  purpofe,  headed  by  a 
Count  Ebeyfiain,  they  attacked  him,  though  without 
fuccefs.  (/'/) 

A  fuller  and  more  regular  cafe  appears  in  the  con- 
du6l  of  Thomas  of  Canterhirv. 

While  the  duke  of  Lancafler  beliegcd  Dinant^  in 
Briitany,  a  fafpenfion  of  arms  was  agreed  upon, 
during  v.^hich  the  foldiers  of  each  party  had  free  li- 
berty of  ingrefs  and  cgrefs,  at  their  refpedive  iluti- 
ons.  One  of  the  brothers  of  Bcrirand  du  Gufcelin, 
taking  advantage  of  this,  was  exerciling  his  hovfe 
in  the  fields,  when  he  was  met  bv  a  knight  called 
'Thvnas  of  Canferb'iry,  v/ho  feeing  him  richly  drer- 
fed  and  well  mounted,  and  finding  him  to  be  .a  bro- 


(jvi)   Fi-oiiTart-.    V.  3.  ch.  57. 

(?r)   Spitlei-'s  Hift.    oF  V/evtcn     quated  by  Patter.  B. 
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ther  of  Bertrnnd's,  immediately  feizecl  him  and  de- 
manded a  thou  land  florins  of  gold  for  his  ranfom." 
It  was  in  vain  that  the  priibnei-  urged  the  truce  in  his 
defence. — Cdnterhui'y  perhfted,  and  Btrtrand  coming 
into  the  camp  to  complain  before  the  dqke  cf  Lan- 
cajhr,  he  ailerted  roundly,  that  the  captiire  was  le- 
gitimaie  according  to  the  rules  of  honour,  and  that 
fee  would  prove  ii  body  to  body.  The  duke,  inftead 
of  ^iieventing  the  combat,  and  giving  liberty  to  the 
priioner,  was  judge  of  the  liilr.  ;  and  it  was  nor. 
till  Bei'trand\\2iSvicXox\o\\s  that  his  brother  was  rcf- 
tored.  {0)  In  this  c:k{z  there  could  cow  be  no  difn- 
culty,  and  nothing  proves  more  fully  than  the  cir- 
cuuiilances  related,  the  crude  and  irregular  ideas  of 
jullice  which  v/cre  enteiLihied  during  thefe  times. 
!No  ferjeant  of  a  modern  army,  but  v/ould  have 
condemned  a  man  in  the  iirll  infiance,  .who  had 
behaved  like  this  lord  Thrmas  of  Canierhtiry ;  yet 
notwithilanding  the  reprefentations  of  riu.  Gmjcilin, 
whofe  genius  in  the  laws  of  war  went  beyond  that 
of  his  cotsmporaries,  a  battle  Vvas  to  be  fought,  and 
much  ceremony  gone  through,  before  the  comman- 
der in  chief,  a  prince  of  royal  blood,  and  eminent, 
according  to  the  account,  for  his  knowledge  in  thofe 
laws,  could  a6l  with  decilion.  Though  jurtice  was 
at  lafl:  done,  it  ums  only  the  confcqueace  of  the  luc- 
cefs  of  the  injured  party,  and  it  is  remarkable  tha-: 
the  whole  condu61ofthe  (i\AL't  .o'l  Lancojlcr  is  praifcd 
as  a  noble  example  of  honour.  (/>) 

The  avidity  with  which  men  fought  for  piifbners 
made  italfo  often  dangerous  to  tiic  conquered  parties 
themfelves.  A  man  of  confequence  knovv-n  by  hi."; 
arms,  was  not  only  marked  out  above  the  reft  during 
the  batde,  but  becamic  an  object  of  fcramble  and 
contention  afterwards.   At  Pailisrs  the  king  cf  France 

(0  Vie  de  Eert,  da  Giiefcdin.  32.  et  inf.  (/)  Id.  lb. 
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was  nearly  torn  to  pieces  by  the  foldiers,  who  claim* 
edhimas  the  great  prize  that  was  to  enrich  them. 
He  was  quickly  carried  off  from  Morhec  his  captor^ 
and  the  cry  of  "  It  was  I  that  took  him  !"  refound- 
ed  among  all  who  were  near  him.     Thus  preffed,  be 
was  forced  to  cry  out  to  them,  "  Gentlemen,  gen- 
'^'-  tlemen,  lead  me  quietly  to  the  prince  of  Wales, 
"^^  and  do  not  quarrel  about  me,  for  I  am  of  fuffici- 
«  ent  confequence  to  make  you  all  rich."  {q)     In  this 
fituation  he  was  found  by  the  earl  of  Warwick  who 
was  fent  to  enquire  for  him,    and  who  refcued  him 
from  the  crowd.     At  the  battle  of  the  Bridge  of  Luf- 
fac,  Qirioma  the  French  commander,  fell  into  the 
bands  of  five  or  fix  foldiers  who  difputed  fo  warmly 
3Lbout  his  poffeffion,  that   to  end  the  difference  they 
were  fairly  going  to  kill  him,    when  he  was  taken 
SFom  them  by  an  Engliih  knight,  (r).     At  the  battle 
of  Jgmcmirt  eighteen  French  gentlemen  had  entered 
Hi'toan  agreement  to  dire^l  all  their  attacks  againll 
ting  Henry,  (mod  probably  with  the  view  of  ac- 
quiring a  foitune  by  his  capture,)  and  hence  one  rea- 
son why  the  beat  of  battle  was  greateft  about  his 
•perfoa.     The  eighteen  gentlemen  pcrifhed  in  their 
attempt,  (j)     Charles  de  Beaumont^   fenefchal  of  St. 
Die,  is  faid  to  have  died  of  regret  at  lofing  the  great 
ranfom  he  might  have  gained  had  he  taken  the  duke 
of  Burgundy  prifoner  at  the  battle  of  Nanci,  inftead 
^f  killing  him  as  he  did,  without  knowing  who  he 
'^as.  {i).  ^  ^      -"  ■■  •  ■   : 

■■>H.J  eannot  quit  this  fubjed  of  ranfom,  though  the 
aetiiunr  of  it  may  appear  already  but  too  long,  with- 
oiili  obferving  that  the  value  of  a  priibner's  liberty 
was  confidered  as.  a  ipecies  of  wealth,   and  regular- 

(-:♦   FmiSart,  v.  i.  d\.    164.      Seigneurs,    Seigjieurs,    menejj 
^01  courtoirenicnt,  -&c.  ..^^ 

(r)  Vie  de  Kert.  da  Cuefc.  TCI.  -vrr 

is)  Chron.  iteFr.  ad",  an.  I4i'5. 
t'")  Caaimires,  L.  5.  ch.  10.  n.  ;}.    Gamier  Hlft.  de  Fr.  1/ jS^. 
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ly  transferred  from  one  to  another  like  any  property,. 
In  older  times,  as  we  have  feen,  the  prifoner  was 
adually  a  ilave,  and  fold  as  fuch  according  to  his 
qualities  and  accomplifhments.  In  the  ages  before 
'td,  he  was  fold,  not  on  account  of  his  perfoaal  uti- 
lity, but  his  ability  and  willingaefs  to  pay  a  certain 
price  for  his  freedom ;  or  the  value  of  tvhich  his 
detention  w^as  to  the  buyer.  Hence  inflead  of  being 
allowed  his  liberty  in  order  the  better  to  perform  the 
fundlions  of  a  fervant,  it  was  the  bufinefs  of  thofe 
who  poifeifed  him  to  keep  him  under  clofe  guard*. 
CoEUR  DE  LioM  was  fold,  to  ufe  the  exprefiion  of  his 
Ambalfador  at  Rome,  like  an  ox  or  an  ik,  {u)  to 
-the  Emperor,  who  wanted  to  make  money  by  his 
ranfom:  and  Philip  Augustus  was  long  in  treaty 
for  him,  in  order  to  get  rid  of  a  powerful  and  irre- 
concileablc  enemy.  Lewis  XI.  bought  the  baftard 
of  Burgundy,  taken  prifoner  by  Rene  duke  of  Zor- 
rain^  for  10,000  crowns.  (le;)  He  had  before  that^ 
bought  William  of  Chalons  prince  of  Orange,  of  the 
Sieur  de  Cro/?e,  who  had  taken  him  prifoner,  for 
20,000  crowns,  and  as  the  prince  was  not  able  t© 
repay  him,  required  the  fovereignty  of  his  whole 
principality  in  exchange  for  his  liberty.  The  poi^ 
feffors  of  the  famous  Pucelle,  fold  her  to  the  Englilii 
for  10,000  livres  and  a  penfion  of  300;  (;<•)  and 
the  eail  of  Pembroke^  being  taken  prifoner  by  Henry 
kmg  of  Cajii/e,  was  paid  over,  (his  ranlbm  valued 
at  1 20,000  livres)  to  du  Guefcelin^  in  part  of  the  pur- 
chafe  money  of  feme  effates  which  that  General  had 
fold*  The  ranforas  of  feveral  other  Englifh  prifoners 
were  fold  at  the  fame  time  for  thefe  Spanifli  eftates. 
The  money  for  the  Earl  however,  as  that  nobleman 
was  ill  when  he  was  transferred,  was  not  to  be  paid 

(a)  Acliboseflet,  vel   afinus,    vendidit.- — Mat.   Par.  ad  an 
i  194. 
iu>)  Gamier,  i.  335,      (x)  Pafquler.  Recher,  de  k  Fr.  4.  12. 
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by  bis  Bankers  at  Bruges,  till  he  fhoiild  be  wholefome 
SLud  plump,  "  Quand  il  i'eroit  lain  ct  en  bon  point." 
Unfortunately  for  DuGuefcehn,  Pembroke  died  before 
he  left  France,  and  thus,  fays  Froiiiart,  the  Confta- 
ble  loH;  his  money,  (y)  Hence  it  appears  that  in  thefe 
transfers,  the  receiver  of  the  pritoner  took  upon  him- 
felf  the  riik  of  lofmg  him,  and  in  cafe  of  death  be- 
fore payment,  had  no  demand  upon  the  perfon  who 
fold  him. 

Ranfoms  were  fcmetimes  transferred  as  prefents  in- 
fiead  of  money,  which  appears  in  the  cafe  of  one 
of  the  family  of  Blois,  prefented  by  Richard  II. 
to  the  duke  of  Ireland,  who  fold  him  to  Oliver  de 
Clijjln  for  120,000  livres.  {z'^  It  Ihould  feem  alfo 
that  when  any  doubt  arofe  concerning  the  prifoner\s 
ivilliagnefs  or  ability  to  pay,  fecirnties  niight  be  taken 
as  in  the  regular  tranfad^ions  of  barter  and  fale  ;  and 
this  was  the  cafe  of  Henry  Duke  of  Brunfwick  in 
1404,  who  being  taken  prifoner  by  the  Count  ft'^ /^ 
Lippe,  w^as  ranfomed  for  one  hundred  thoufand 
crowns,  part  of  which  was  paid  by  the  Jecurhies 
which  he  gave  on  that  occahon.  {a)  In  cafes,  hov.^- 
ever,  v/hich  occurred  within  the  Empire,  its  (.  hief 
claimed  the  right  of  annulling  fuch  agreements, 
which  in  the  above  tranfaftion  was  aftually  done 
on  the  plea  of  a  defecl  in  the  caufe  of  the  w" ar  be- 
tween the  parties,   by  the  Emperor  Robert,  (b) 

But  the  ftrongeft  example  of  regularity  in  transfers, 
and  that,  in  a  cafe  Vvhen  the  captive  was  not  a  pri- 
foncr  of  war,  is  fliewn  in  the  tranfa(^nons  conrerning 
Zizwiy  hroi\\QV  0I  Bajazet,  Emperor  of  the  lurks. 
That  prince  who  had  preteniions  to  the  throne,  and 
had  been  beaten  in  battle  by  the  Suhan,  fled  for  re- 
fuge to  the  knights  of  Rhodes.  The  knighis  fearing 
to  drav/  down   upon   them  all  the  forces  of  Eajazet, 

(y)  Froiflart,  v.  i.  ch.  320.  {z)  Villaret  2.  220. 

■     («)  Puffend.  Introd.  3.  289. 
(b)  Rlmius.  Mem.  de  Bruns.  169. 
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transferred  him  to  the  king  of  France,  Lezvis  XL 
who  notwithftanding  his  fuperllitious  paffion  for  re- 
lics, refufed  the  offer  of  all  that  cculd  be  found  in 
the  eaftern  Empire,  in  exchange  for  him,  and  care- 
fully kept  him  in  cuftody  for  the  knights.  Seven 
years  afterwards,  it  being  neceffary  10  obtain  the 
favour  of  the  Pope,  Charles  VIII.  yielded  him  to 
the  See  of  Rome,  and  while  he  was  on  the  way,  re- 
fufed the  whole  kingdom  of  Jerufalem  which  Bajazet 
offered  to  conquer  for  him  in  exchange  for  this  im.- 
portant  prifoner.  He  continued  at  Rome  fix  years 
longer,  and  then  was  transferred  back  again  by  treaty 
to  the  king,  who  wanted  to  make  ufe  of  him  in  his 
wild  projeds  upon  Coiijlantinople.  The  laft  fale  how- 
ever, if  I  may  ufe  the  expreffion,  was  fraudulent, 
fince  he  was  fuppofed  to  be  poifoned  before  his  re^ 
delivery  to  the  French,  and  died  loon  after,  (c) 

Such  are  the  moft  prominent  features  of  this  re- 
markable cuflom,  which  was  univerfal  in  Furope 
during  thefe  ages,  but  which  has  now  wholly  difap- 
peared  before  the  milder  ufages  introduced  by  mo- 
dern refinement.  Captivity,  in  the  prefent  times, 
lafts  no  longer  than  the  war  which  occafioned  it; 
priloners  are  flill  exchanged,  as  formerly,  one  againft. 
another,  but  at  the  end  of  hoflilities,  thole  v/hich 
remain  on  eiiher  lide,  are  fet  at  liberty  without  ran- 
fom-  The  old  practice  is  now  found  to  exiit  only  in 
tranfadlions  u'ith  the  Mahometan  nations. 

(>')  Comraines,  L.  6.  ch,  10,  L,   7.  en    15. 
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CHAP.     X. 


Improvement  of  the  law  ©f  NATioNt, 

Although  the  fketch  which  has  been  given 
of  the  maxims  which  governed  the  intercourfe  of 
States  during  thefe  times,  exhibits  for  the  moft  part 
ftrong  prooS  of  barbarity  and  diforder  ;  the  natural 
tendency  of  men  towards  improvement,  had  now 
begun  to  difclofe  itfelf  There  were  many  caufes 
for  this  which  muft  be  obvious  to  the  reader  of  hifto- 
rical  obfervation.  The  Storehoufe  of  the  North  had 
been  for  fome  time  exhaufled  ;  the  eagernefs  of  de- 
fire  after  new  habitations  was  at  an  end  ;  and  though 
the  thirft  of  conqueft  continued,  war  was  no  longer 
the  fignal  for  thofe  exterminating  ravages  which 
fwept  av/ay  whole  nations  before  the  vi6lors. 

It  was  to  the  mighty  and  comprehenlive  genius  of 
Charlemagne  that  Europe  owed  her  firft  improve- 
ments ;  and  though  his  immenfe  Empire  fplit  into 
fragments  immediately  upon  his  death,  yet  from  his 
time  theweftern  nations  began  to  affume  the  out-lines 
of  that  form  and  of  thofe  political  inftitutions  which 
they  at  prefent  wear.     The  afpiring  vigour  of  this 
wonderful  man  did  more  for  the  world  than  the  exer- 
tions of  whole  ages  before  him.     It  extended  every 
where  the  advantages  of  Chris  tianity  ;  it  impro- 
ved the  means  of  communication  ;  it  gave  cities  and 
a  police  to  the  forefts  of  Germany ;  and,  what  was  a 
dccifive  importance,  it  unveiled   the  fhores  of  the 
Baltic,  whence  a  torrent  of  Savages  had  perpetually 
poured  down  upon  the  nations  who  were  then  flrug- 
SLling  into  order.     The  gcographv,  and  the  refources 

of 


''■>■  THE  LAW  OF  NATIONS  ip3 

ofthe  north  came  thus  in  foniC  meafuretobe  known; 
men  were  freed  from  the  conftant  fear  of  extirpati- 
on in  which  they  had  lived;  and,  encouraged  to  be^ 
come  ftaiionary,  they  were  as  wiOiful  to  prelerve 
and  regulate  their  conquefts,  as  they  had  before  been 
^rious  to  extend  them.  Two  centuries  more,  rear- 
ed up  due  feeds  which  Cralemagne  had  fown;  and 
(notwithftanding  'the  irregularities  that  have  been 
defcribed,)  from  the  beginning  of  the  eleventh  cen- 
tury downwards,  we  find  an  evident  change  in  the 
face  of  Europe. 

By  this  time  the  different  nations  had  afiumed  the 
appearance  of  a  comparative  union.  Alliances 
among  fov^reigns  were  frequent ;  their  independence 
and  rights  were  tolerably  well  marked  out;  and 
though  when  engaged  in  war,  their  old  barbarilm 
was  but  too  plainly  to  be  difcovered ;  yet  their  vari- 
ous modes  of  connexion,  and  the  cultonis  which  go- 
vernied  their  intercourfe,  prefented  a  regularity  of 
ih]lk|Jfe:--and  feature  which  had  been  before  unknown*. 
A  ilfong  proof  of  this  appears  in  the  cuftom  which 
began  to  be  prettj  general. about  the'e  times,  of  ap" 
pealing  to  neutral  powers,  when  ditlerence  broke  out 
among  them  ;  aiiid  this,  not  only  with  a  view  to  en- 
gage their  afiiftance,  or  mediation,  but  alfo  from 
their  idea  that  the  connections  among  them  were  io 
clofe,  and  their  governing  principles  lb  much  the 
fame,  as  to  render  it  ueceifary  to  lay  before  them  the 
juftiee  of  their  caufe, 

-In  1 176  we  have  a  remarkable  inflance  of  appeal 
and  mediation  in  the  courfe  of  a  conteft  between  the 
kings  ..of  Arra>on  and  l^avarre.  By  the  deed  of 
compromife  made  between  them,  they  each  of  them 
depofited  four  caftles,  as  a  pledge  that  tiiey  would 
abide  by  the  determination  of  H  nky  king  of  En- 
gland. Each  party  was  to  fend  Ambafladors  to  re- 
ceive his  Judg;ment  by  a  certain  day  ;  in  the  cafe  of 
ficknefs,  captivity,  or  death,  they  were  to  wait  each 
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others  arrival  for  thirty  days  beyond  the  time  kp- 
pointed  ;  and  then,  in  defauh  of  appearance,  the 
caftles  of  him  from  whom  the  delay  came,  were  to 
be  forfeited  to  the  other  ;  but  in  the  cafe  of  the 
death  of  Henry,  the  AmbalTadors  were  to  proceed 
(fubje6l  to  the  lame  agreement,)  to  receive  the  judg- 
ment of  the  king  of  France,  (a) 

l\ot  a  hundred  years  after  this,  the  juft  Saint 
Lewis  fat  in  judgment  upon  the  whole  caufe  of  dif- 
ference between  Henry  HI.  of  England,  and  his 
barons.  He  had  been  chofen  their  umpire  in  form, 
and  each  party,  the  king  and  Queen  in  perfon,  at- 
tended him  in  all  due  folcmnity  at  Amiens.  Nor  did 
he  confider  the  power  thus  given  to  him  of  a  tiiflicg 
nature;  he  proceeded  to  the  moll  important  ads  of 
authority;  and  in  the  name  of  the  Holy  Trinity, 
annullecl  the  famous  conftitutions  of  Oxford  ;  de- 
creed the  refioration  of  the  fortreffes  which  had  been 
put  into  the  hands  of  the  twenty-four  barons,  or  ra- 
ther P.egents,  of  the  kingdom  ;  and  finally  ordained 
that  the  king  Ihould  be  reilored  to  all  his  legitimate 
rights,  {h) 

In  the  iame  century,  the  famous  quarrel  between 
the  Emperor  Frederick  H.  and  the  See  of  Rome 
was  difculTed  in  appeals  and  letters -to  the  chief  po- 
tentates of  Chiiftendom,  as  well  as  by  arms.  The 
letters  of  the  Emperor,  particularly  thofe  to  the  king 
of  England,  are  long  and  argumentative,  and  breathe 
the  very  fpirit  of  a  modern  manifello  or  ftate  note. 
{c)  In  1334-  a  treaty  having  been  entered  into  by 
the  king  of  Bohemia  and  other  princes  of  Gennany 
Vv^ith  the  duke  of  Brabant,  under  the  mediation  of 
Philip  of  Valois,  the  latter  ftyles  himielf  at  the 

(a")  Rymer.   :.4^. 

(/.)  See  iheit  a!id  a  number  of  otlier  articles  of  no  lefs  impor- 
tance.— Mat.  Par.  992.  oc  Spiceleg.  Vet.  fcrip.  643. 

(f)  Liter^e  Fied.  ad.  Amicos.     M.  Par.  490.  456.  520.  527.  ' 
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head  of  the  deed — "  Nomme  et  eleu  juge  trai»Slei>r, 
*'  ec  aimable  compoliteur,  eutre  hauts  homines  nos 
^'  chieis  amis,"  kc.  (d) 

But  the  mofi;  regular  appeal  which  in  thofe  days 
appeared,  was  that  publiihed  at  Wefimiafter  by 
Edward  III.  againil  John  of  Fraace  in  1356.  It 
is  addreifed  to  the  Pope,  to  the  Emperor,  and  to  ail 
the  -princes^  lords,  and  people  of  Christendom  in 
general.  He  complains  that  people  of  that  age  wifli 
to  palliate  their  own  faults  by  blailing  the  iniiocence 
of  others ;  and  he  therefore  believes  it  a  duty  he 
ovfc^es  to  God  and  to  humanity,  to  paint  the  king  ot 
France  in  his  proper  colours.  He  alfo  juftifies  the 
king  of  Navarre  from'  the  infamy  imputed  to  him  id 
making  a  treaty  to  deliver  up  J>Jormandy,  by  declar- 
ing before  God  and  on  the  word  of  a  king,  that  no 
fuch  treaty  had  been  m^le.  (c-)  This  was  prepara- 
tory to  the  war  which  he  afterwards  declared  againfl 
France,  and  no  tranfactions  or  manifefto  of  the  moft 
regular  modern  ftate,  can  be  more  orderly  or  legiti- 
mate — The  next  century  faw  the  fame  lort  of  cuf- 
tom  in  the  appeal  made  by  the  kings  of  Cafiile  and 
Arragon  to  the  arbitration  of  Lewis  XI.  king  of 
France,  ia  1463,  {f)  and  we  Thall  foon  have  occa- 
fion  to  obferve  on  a  variety  of  other  appeals  ;  which, 
as  they  fprang  from  a  particular  fource,  and  v/ill  be 
treated  of  at  large  in  another  place,  need  not  be 
mentioned  here. 

Such  then  was  a  fmall  part  of  the  regularity  of  ap* 
pearance,  notwithftanding  the  inftances  of  barbarity 
that  have  been  related,  which  Europe  alfumed  du- 
ring the  period  we  have  propofedto  exaniiue.  It 
arofe  no  doubt,  in  ibme  meafure,  from  the  tendency 
towards  a  certain  order  in  affairs,  which  the  infl;itu« 

{d)  Preuves  des  Troph.  de  Brabant.  P.  160.  ap  Du  Mont  an.' 

1 3  SI- 
CO  Rymer.  5.  852.  (/)  Villaret,  4.  459, 
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tions  and  political  conneflions  of  Chariemagns 
had  begun  to  generate.  But  exclufive  of  the  confe- 
quences  of  that  momentous  reign,  they  were  beiides 
aflfeded  in  the  raoft  feniible  manner  by  a  fet  of  re- 
markable cuftoms,  common  to  all,  which  began  to 
be  vilible  about  the  eleventb  century,  and  which  are 
Hot  more  important  from  their  cffeds  than  they  are 
curious  from  their  nicety.  They  are  indeed  fo  dif* 
ferent  from  thofe  that  have  been  related ;  were  fo 
long  known ;  and  fo  intimately  felt ;  that  we  cannot 
turn  our  view  on  the  fubjed,  without  being  Uruck 
with  the  vifible  and  potent  influence,  which  they  had 
upon  the  laws  of  the  world. 
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CHAP.    XI. 


OF    TM%    INFLUENCJt    OF    PARTICULAR    INSTITUTI- 
ONS. 

About  this  time,  we  find  all  the  kingdoms  of 
"Europe ;  however  diftinguilhed  from  one  another  in 
race  or  manners ;  however  different  in  their  ftates  of 
improvement,  or  marked  by  particular  animohties  j 
agreeing  in  the  main,  in  the  five  following  points  : 

I.  In  adopting  the  remarkable  policy  of  the  Feu- 
dal System  ;  the  intricate  connexions  to  which  it 
gave  rife;  and  the  numerous  rights  of  mutual  inter- 
ference which  it  perpetually  afforded. 

II.  In  concurring  in  one  general  form  of  Rkligt- 
ous  Worship  ;  and  particularly  in  obeying  one 
Spiritual  Head,  whofe  ufurpations,  which  firll 
began  tc  affume  ftrength  in  this  century,  foon  brought 
the  whole  of  their  temporal  affairs  under  his  domini- 
on :  and  whofe  bigotry,  ambition,  or  avarice,  chan- 
ged the  very  fpirit  of  true  Religion,  and  inculcated 
as  a  duty,  the  hatred  and  perfecution  of  all  thofe  who 
thought  differently  from  themfelves. 

We  fhall  foon  have  occalion  to  obferve  the  iiew 
and  remarkable  appearance  which  Europe  alTumed 
in  confequence  of  this  ;  and  the  great  difference  be- 
tween the  Laws  of  War  aniong  Ckrijiians,  and  In- 
fidels, which  it  promoted. 

III.  In  reviving,  and  even  exceeding  the  Heroic 
Ages  of  antiquity,  and  fetting  up  a  barrier,  no  lefs 
ftrong  than  fpfendid,  againfl  the  mifchiefs  and  injuf- 
tice,  which  though  not  the  immediate  confequence 
of  the  Feudal  System,  were  foflercd  by  it  to  a 
(dangerous  and  lamentable  degree. 

.      '  The 
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The  extracrdmary  and  beneficial  eSe£i  which  Cki- 
?jOjry,  the  inilitutioii  we  Ipeak  ot,  had  upon  the  Law 
of  Nations  for  feveral  centuries,  muft  have  fliewn 
themfelves  forcibly  to  every  mind  of  common  en- 
quiry. 

IV.  In  thofe  frequent  Negotiations,  Treaties, 
and  Positive  Conventions,  fo  pecuhar  to  the 
European  jSlationSy  with  all  their  numerous  train  of 
the  Cafits  Fader iSy  Guaranties,  Alliances,  and  acqu.red 
lights,  which  muft  of  themfelves  alone  ha^  e  been 
able  to  modify  any  haiv  cf  Nations  that  might  have 
exifted  ;  which  certainly  often  interfered  with  the 
Rights  of  Nature ;  and  form,  what  the  writers  call, 
the  Pofitive  Lavj  ofNaiioK'S, 

V.  And  laftly.  In  endeavouring  to  fettle  a  certain 
fcale  of  Rank  and  Precedency  among  one  another, 
up-'p  principles  peculiar  to  themfelves,  and  the  re- 
ligion which  Ignited  them ;  in  marking  out  a  diSer- 
ence  in  degree  between  certain  titles^  and  particular 
forms  of  government ;  and  confequeutly  in  forming 
a  gradation  in  the  pre-eminence  of  the  various  So- 
vereignties which  compofed  the  European  Republic. 
This,  although  from  the  ftubbornnefs  and  pride  of 
various  nations,  it  was  hardly  ever  eff'eded  with  ac- 
curacy, v/as  ft"ill  perpetually  attempted,  and  attempt- 
ed upon  arguments  and  ptinciplcs,  of  which  the  ce- 
remonial of  the  red  of  the  v/orM  w^as  wholly  igno- 
rant. 

I  am  v;eil  aware,  that  vv'ith  refpe^^  to  three,  at 
leaft,  of  thefe  five  points;  it  may  be  objected  that 
they  were  known  before  the  eleventh  century,  and 
that  therefore  the  epoch  we  have  adopted  has  been 
ill  chofcn.  If  vvG  ccnlider  the  fubjccl:,  however, 
with  any  attention,  the  objedion  will  lofe  moft  of 
its  force,  when  we  find  that  although  thefe  cuftoms 
were  known,  their  eiTcffls  had  hardly  been  felt.  The 
feudal  Law,  for  example,  had  been  long  known  in 
Europe  •   it  has  been  difcovered  by  feme  Critics 

among 
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among  the  inftitutions  of  Rojne ;  {a)  and  it  is  cer- 
tainly to  be  traced  to  the  woods  of  Germany.  It  did 
not  arrive,  however,  at  its  full  growth,  till  about  the 
eleventh  century ;  and  though  it  may  be  faid  to  have 
been  univerfal  before  that  period  ;  it  was  not  till  af- 
terwards, that  it  was  univerfal,  in  all  its  mazes,  in 
tyranny,  and  its  vigour,  {b) 

In  England  in  particular,  though  its  outlines  were 
familiar  to  the  Saxons,  it  was  by  no  means  the  fame 
with  that  obferved  by  the/eft  of  the  world,  till  after 
the  Conqueji. 

It  is  well  known  that  the  confequences  of  the  bat- 
tle of  Hajlings,  were  not  contined  to  the  mere 
change  of  mailers  from  Harold  to  William.  The 
laws  of  the  land  ;  the  nobility  of  the  realm  ;  the 
manners  and  language  ;  and  the  art  and  maxims  of 
war,  which  prevailed  among  our  anceilors,  under- 
went an  alteration  during  the  Norman  reigns,  and 
almofl  during  the  firft  Norman  reign,  the  eftedl 
of  which  is  not  even  yet  worn  out.  But  if  this 
had  not  been  the  cafe  ;  had  William  fucceeded  qui- 
etly to  the  throne  ;  the  mere  circumftance  of  his  uni- 
ting Normandy  with  Britain ,  by  which  he  laid  the 
foundation  for  thofe  exiQu^wQ  feudal  connexions  on 
the  Continent,  which  fo  entirely  engrofled  the  nation 
for  many  hundred  years  afterwards ;  would  have 
marked  the  century  ia  quefrion,  as  a  moft  important 
one  to  this  kingdom.  The  animofities  and  liieud- 
fhips,  the  numerous  and  intricate  clain)s,  and  the 
,  thoufand  caufes  for  war,  to  which  that  connedlion 
:_.gave  birth,  will  make  it  ever  be  confiueied  as  a  very 
*.i 

(a)  Blackft.  Com.  2.  Chap.  4. 

{h)  See  Blackfl.  2.  4.  5.  Crai,-^.  J,  Feud.  Lyttelt.  Hen,  2.  r. 
Roberts,  Ch.  Y.  i.  Henauit.  Hift.  Chron  de.  Fr.  rem.  fur  la.  2ad 
race.  Montefq.  E.  des  Lolx,  L.  30.  pafiim.  VtUy  Rift,  de  Fr, 
I.  Putter  Conft.  of  Germ.  i.  Hume.  Append.  11.  to  Hift.  of  liner, 
take?  no  notice  of  the  Chronolooy  of  the  Syftem.  Pfeiiel  Droie 
P'lb.  d'Allem.  (1,  234.  z88}  attributes  it  to  the  tvjcljih  cqctury. 
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momentous  aera  in  the  hiilory  of  the  Law  of  Nations 
as  obferved  by  the  Englijh. 

With  refpedl  to  Christianity,  I  am  far  from 
imagining  that  its  influence  on  the  mind  was  not  felt 
long  before  this  period  ;  and  in  part  it  has  aheady 
been  touched  upon,  {c)  Its  goode&ihs  will  ftill  con- 
tinue to  be  traced ;  but  unfortunately  the  effeds  chief- 
ly to  be  defcribed,  arofe  from  the  corruption,  rather 
th^  the  purity  of  the  Church".  It  wilt  be  fufficient 
to  remark  that  this  was  the  age  of  Gr  gory  VIL 
the  firm  fupporter  if  not  the  founder  of  thefe  Papal 
ufurpations,  which  amounted  to  a  tyranny  the  moft 
wonderful  that  ever  fubjugated  the  mind  of  man ; 
That  this  was  the  age  which  faw  the  commencement 
of  thofe  defolating  wars  which  took  their  rife  from 
geai  alone;  were  conduced,  from  miftaken  princi- 
ples, in  a  manner  fuch  as  rendered  the  heart  more 
Hubborn  than  it  really  was ,  and  fo  far,  did  as  much 
mifchief  to  the  Law  in  queftion,  as  in  other  refpeds 
it  had  fometimes  done  good.  This  alfo  was  the  age 
to  which  feveral  diftinguifhed  kingdoms  of  Europe 
actually  attribute  their  converlion  (or  at  leafl  the  ex- 
teniion  of  their  converfion)  to  Christianity  ;  and 
they  were  therefore  only  now  introduced  to  partici- 
pate in  thofe  effefts  upon  the  law,  to  the  produdion 
of  which,  it  will  be  fliewn  it  fo  powerfully  contribu- 
ted. Paganifm  flill  exifted  in  many  parts  of  Z)<?k» 
mark,  Sweden  and  Norway,  and  in  almofi  the  whole 
of  Pn^J/ia  arid  Mtifco'vy.  (d) 

"With  refped  to  Chivalry,  it  is  acknowledged 
that  its  f(>undation  was  laid  in  this  century  ;  and  as 
for  the  CiiRKMONiAL  of  Europe,  it  feemed  unknown 
till  long  afterwards ;  and  although  the  cuftom  of 
making  Treaties  had  been  from  old  time  ip  ufe  ;  yet 

(c)  Chap.  Vlir.  adfin. 

(d)  Puffend.  de  reb.  Succ.  tKe  reign  of  Ingo.  and  Introd.  g 
'^'Hilt.  Vim.  5.  CKs.  1,  2.    Mod.  Un.  Hift.  28.  460.  29.  41 1. 
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their  efiedl  upon  the  politics  and  public  maxims  of 
the  world  before  this  sera,  it  would  be  difficult  to  diC- 
cover,  if  they  ever  had  been  felt. 

It  is,  therefore  with  more  propriety  than  at  firft  it 
may  ^appear,  that  I  have  referved  the  confideration 
of  the  impreflioDS  made  upon  the  Law  of  Nations  by 
the  five  circumftances  above  mentioned,  fortheaera 
I  have  fixed  upon.  At  the  fame  time  it  may  not  be 
uuneceifary  to  premife,  that  in  the  following  invefti- 
gations,  fuch  very  ftri(5l  attention  to  any  particular  cuf- 
tom  has  not  been  paid,  as  to  confine  it  exa&ly  within 
the  bounds  of  tlie  period  propofed.  In  general,  when- 
ever I  have  found  a  law,  or  maxim,  at  its  height  du- 
ring this  time,  I  have  chofen  to  mention  it  here ; 
but  at  the  fame  time  I  claim  the  liberty  of  fearching 
for  its  commencement  in  the  century  before  it,  or  of 
purfuing  it  to  any  number  of  years  afterwards,  if 
afterwards  it  fhould  be  found  to  exift. 

The  field  is  now  wide  before  us ;  and  without  any 
particular  reafon  for  preferring  it,  I  fhall  confider  the 
different  points,  in  the  order  in  v/hich  they  have 
been  mentioned.  And  firft,  therefore,  of  the  Feu- 
dal System. 


CHAP. 
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CHAP.    XIL 


OF    THE     INFLUENCE    OF    THE    FEUDAL    SYSTEM. 

An  obferving  upon  the  effc6ls  of  this  remarkable 
and  extenfive  Inftitution,  it  does  not  fall  within  our 
plan  to  give  any  regular  account  of  its  various  regu* 
lations,  its  general  fpirir,  its  difputed  points,  its 
thoufand  niceties.  Such  knowledge  muft  be  fuppof- 
ed  to  have  been  already  obtained  by  thofe  who  come 
to  the  prefent  enquiry.  To  examine  it  would  fur- 
pafs  the  Icope  of  this  Treatife ;  and  even  if  it  did 
not,  the  fubje6l  has  already  received  all  the  light 
which  the  labour,  talents  and  judgment  of  the  beft 
heads  in  Europe  have  been  able  to  give  to  it.  Taking 
it  therefore  for  granted,  that  the  whole  learning  upon 
the  point,  is  in  the  polTeflion  of  the  reader  ;  I  fhall 
proceed  merely  to  examine  its  effed  upon  the  law  of 
naticns  during  the  centuries  when  it  chiefly  pre- 
vailed. 

That  effe6^,  it  mufl:  be  owned,  was  not  vifibly  to 
improve  mankind  ;    there  v/as  not  fo  great  a  diS'e-^ 
rence  as  might  be  expeded  between  the  nations  with 
whofe  cuftoms  we  have  been  fo  much  fliocked,  and 
thofe  of  the  feudal  lb vereigns.     The  chief  feems  to 
have  been,  that  the  former  were  continually  migrat- 
ing ;  the  latter  had  become   flationary ;  the  former' 
give  us  the  image  of  armies  moving  from  plain  to 
plain  ;  the  latter  of  armies  intrenched  in  their  camp  : 
but  war  was  equally  the  bufinefs  and   the  delight  of 
both,    and  both  were  bloody,  infolent,   and  rapa- ' 
clous.  '  ■-  '•'- 

The  fuperiorit}*,  however,  which  is  always  to  be 
obferved  in  flationary  over  wandering  nations,  came 

at 
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at  laft  to  fliew  itfelf ;  and  the  wars  of  the  times,  al- 
though not  lefs  frequent  than  before,  began  to  be 
condu6^ed  on  a  fort  of  principle  and  arrangement, 
approaching  frmewhat  to  a  fettled  fyf^em.  The 
whole  life  of  ihe  Barbarians  was  palfed  in  arms,  and 
almoft  in  battle;  and  when  to  die  a  violent  death 
was  a  religious  duty  ;  it  would  have  been  almcll  ab- 
furd  to  have  required  any  caufe  for  taking  arms,  (a) 
When  government,  how^ever,  came  to  be  well  ella- 
bliihed  throughout  Europe,  although  little  attention 
was  for  a  long  time  paid  to  it,  yet  it  became  a  gene- 
ral law  to  require  a  caufe  for  hoftility  ;  ihe  nature  of 
fovereignty  began  to  be  underllood,  and  the  idea  of 
legitimate  and  illegitimaie  wars  v\  as  thus  by  degrees 
adopted.  On  this  fituation  of  things,  the  feudal 
eftablifnments  operated  with  confiderable  effeft  ; 
and,  by  a  minute  attention  to  their  fpirit  and  genius, 
we  fhall  difcover  a  variety  of  points  in  which  the  in- 
tereftsand  connedtions  of  nations  were  extended  and 
modelled  in  a  manner  fometimes  advantageous, 
fometimes  the  reverfe,  but  v/hich,  had  it  not  been 
for  \\\e  feudal  polity,  would  never  have  been  known. 

One  of  the  moft  obvious  and  general  of  its  effedts, 
was  tlie  great  multiplication  of  the  States  of  the 
world,  and  by  confequence,  unhappily  for  mankind, 
the  multiplication  of  its  caufes  for  war. 

A  large  portion  of  the  Earth,  governed  by  one 
head  and  properly  civilized  under  one  common  Ju- 
rifdidion,  muft  have  fewer  of  thefe  caufes,  than  the 
fame  portion  of  the  Earth,  divided  into  a  number 
of  ftates  independent  of  one  another.  In  the  former 
cafe,  differences  are  accommodated  by  the  peaceable 
mode  of  trial  and  fentence ;  in  the  latter,  the  moll 
trifling  perfonal  quarrel,  and,  (if  the  fubdiviiions 
are  purfued  to  any  extent)  the  common  diflentions 
of  ^private  life,  become  the  fignals  for  public  and  ge- 

{a)  Vid,  Sup.  Chap,  VII. 

per^I 
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neral  hoftilities.  Where  this  therefore  takes  place, 
Bot  only  the  manners  of  mankind,  but  their  Law  of 
Nations,  muft  be  confiderably  influenced ;  and  fuch 
was  the  eWetl  of  the  Feudal  Syftem  upon  the  earlier 
ages  of  Europe. 

It  is  the  more  neceffary  to  examine  the  point  under 
the  prefent  head,  iincenone  but  Sovereigns  can  make 
kgitimafe  war ;  and  as  the  Barons'  wars,  form  a  con- 
ifpieucus  part  in  the  biftory  of  thefe  ages,  we  mufi: 
oatufaily  refer  to  that  v/hich  beftowed  upon  them  a 
right  fo  in.j  ortant. 

This  privilege,  then,  of  taking  arms  at  pleafure, 
which,  from  the  more  private  rank  and  the  fubordi- 
nation  of  thofe  who  poiTeffed  it,  was  known  by  the 
chara6teriftic  term  of  Private  War,  was  the  moft 
valuable  right  in  the  eyes  of  an  antient  Baron  which 
be  poifeffsd,  and  one  of  the  laft  which  he  parted 
with.       However,     it    was    rather    modifxcd    and 
brought  into  a  fhape  capable  of  producing   more 
energetic  mifchief,    than  inJiitiiteJ,    by  the  Feudal 
ILaw.     Moft  barbarous  nations  are  remarkable  for 
the  determination  with  which  families  and   friends 
purfue  and  avenge  their  injuries,  and  this  from  a  poli- 
tical, as  well  as  a  friendly  motive.     The  antient  na- 
tions of  Germany,  {h)    as  well  as  the  Indians  of 
America,  prefent  us  every  where  with  this  cuftom. 
From  the  former  it  was  derived  to  the  different  na- 
tions of  Europe,  {c)  and  it  was  not  only  the  difpofi- 
tion,  but  the  duty,  of  every  family  to  avenge   th^ 
lofsof  any  of  its  members  upon  the   family  which 
had  caufed  it.     The  hoftilities  which  arofe  in   con- 
fequence^  were  called  Faid^  (<5?,  Feid,  or  Feud; 

(J?)  Sufcipei-e   tarn   inimicitias  feu  patris,  feu  propinqui  quaja 
amicitias  neceffe  eft. — Tacir.  de  mor.  Germ.  C.  21. 
(c)  It  continued  among  them  fix  hundred  years. 

Henault.  Hift.  Chron.  de  Fr.  rem,  fur  la  2nde  race. 
{d)  Spelm.  Glofs.  voc.  Faida. 

Du  Cange.  Differtation  39  fur  Joinville,  p.  330. 

the 
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(e)  the  Laws  of  moft  of  the  weftern  countries  not 
only  let  them  pafs  unpunifhed,  but,  by  regjlating, 
gave  them  authority;  and  fo  high  was  this  dity  car- 
ried, that  in  many  places,  whoever  fucceeded  to  aii 
Eftate,  fucceeded  to  the  vengeance  due  for  th<death 
of  the  laft  who  had  poffefied  it.  {/) 

As  the  notions  of  juftice,  however,  improvjd,  at- 
tempts were  made  to  curtail,  and  by  degrees  tc^bro- 
gate  this  pernicious  right ;  (g)  but   their  fuccej  was 
comparatively  fmall ;  and  when,  through  the  ^eak- 
nefs  of  the  Carlovingian  Monarchs  in  Fraucj;  ^^) 
the  diforders  of  the  Heptarchy  in  England ;  ad  of 
the  eledive  Government  in  Germany ;  (;)  the  ow- 
er  of  Corporations  in  Italy  •  and  the  communy  of 
territory  which  was  left  in  Spain,  for  every  onevho 
could  conquer  it  from  the  Moors;  when,  thrqgh 
thefe  caufes,  the  independence  of  every  Lord  ?ho 
owned  a  fortrefs,  or  could  maintain  a  man   in  aais, 
was  firmly  eftablifhed ;  the  Faida  was  eagerly  adpt- 
ed,  and  extended  into  the  right  of  Private  Warty 
all  the  Barons  throughout  Europe,  (k)  1  " 

(e)  Hejice  the  phrafe  illll  in   ufe,  of  "  Deadij  Feud,"  tdx^ 
prefs  the  extremity  of  hate  between  perfons  or  families. 

Stewart's  V.  of  Soc.  ;o. 
CjJ    Ad   quemcimque  hssreditas  pervenerit,    ad  ilium  i^fp 
Pr:x:f!i:,  &c.  debet  pertinere. 

Leg.  Angl.  8c  Werinor.  ap.  Lindenb.  ti6. 
(g)  In  England,  fo  early  as   the  time  of  King  Edmund,   r. 

941- 

L.  L.  Edm.  ap.  Spelm.  GloiT.  et  Wilkins.  Leg.  Sc. 

(h)  Monlefq.  &  Renault,  ub.  fup.  i 

(/)  Pleffel.  Droit,  pub,  d'Allemagne  abreg.   «S:  Putter,  from  t 

reign  of  Arnolph  to  Hen.  V.  [ 

(k)  With  deference  to  that  learned  writer,    this  fcems  a  mn 

probable  account  of  the  rife   of  Private  War  among  the  Few 

JBarons,  than    that    adopted  by  ProfefTor  Putter,  (Coriflitut.   ' 

Germ,  tranfl.   by   Dornford.    E.  1.   C  7.)  who   contents  .himf 

uith  attributing  it  merely  to  the  ufurpation  and  pride  ol";he  S. 

rons  in   the  moments  of  weaknefs  in    their  Kings.     This,  as  t 

been  obferved,  might  have  faftered  and  regulated  it  ;  but  it  fui 

ly  \y-2S  origi])al]y  nothing  more  than  a  coniinuation  of  the  Faid] 

v^hich  had  long  been  legal,  and  were  never  entirely  fuppreffed.  > 

A  nei 
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A  Diw  piclure  thus  op€ns  itfelf  before  us ;  tbe 
■weilen  world  was  not  only  divided  into  a  variety 
of  independent  nations,  governed  in  their  intercourfe 
by  cetain  general  cuftoms ;  but  each'of  them  again 
"was  hbdivided  into  fubordinate  States,  acknow- 
ledg'ig  indeed  fome  one  Lord  Paramount  ;  but 
all  c  them  equally  independent  of  one  another, 
witUhe  greater  Kings  of  the  Earth.  France,  Ger- 
mai/,  Britain,  Italy  and  Spain,  were  carved  out, 
as  i  were,  among  the  Loids  of  innumerable  Caf- 
tles(/)  who  made  War  and  Treaties  with  all  the 
vigur  and  all  the  ceremonies  of  powerful  Mo- 
narhs. 

'he  Corps  Diplomatiques  are  full  of  thefe  Trea- 
tici  in  which  nothing  can  be  diftinguilhed  in  the  in- 
te;ourfe  of  thefe  fubordinate  Vafials,  from  that  of 
inependent  Kings,  except  when  mention  is  made 
oithe  rights  of  Lord  Paramount.  Stewart  and  Lyt- 
teon  have  thought  it  W'Orth  while  to  preferve  fe- 
val  of  them  in  their  Appendixes  ;  and  a  ferious 
aention  to  them  v;ill  fufficiently  refute  a  marked  ex- 
pffion  of  a  writer  Vv'hofe  very  high  authority  would 
Ive  poifibly  flopped  me  fiom  proceeding  in  the  lb 

[I)  Nothjng  cr^n  bring  this  more  forcibly  to  our  obfervaticn, 
tn  the  bare  recital  o!  the  number  of  Caftles  and  Fonreffcs 
■jlTeffed  by  the  Barons  of  various  Kinodoms.  In  England,  at 
t  peace  between  Henry  II.  and  Stephen,  eleven  hundred  and 
'teen  Caftles   were  ordered  to   be  deltroyed. — Lyttelt.  H.  II.  i. 

.8. In  France,  upon  a  negociation  for   peace  between  Edw. 

.1.  and  Ch.  V.  in  the  year  1376,  the  Plenary  Power  of  the 
rench  AmbafTador  contained  a  Itate  of  the  fortified  places  they 
ere  willing  to  give  up  to  Edv/ard.  They  amounted  to  the  ai- 
miiKwg  r\mr\\itx  oi  Jburtien  hundred  walled  Towns,  and  thtre 
'iQufand  Fortrefies,  in  the  province  of  Aqmtahie  alone. 

Villaret.  Hift.  de  Fr.  2.  491. 
When  we  confider  that  thele  were  not  entertair.ed  for  the  pub- 
ic deff'nce  againft  foreign  enemies,  but  chiefly  lor  that  proiedi- 
n  which  is  now  afforded  by  the  Laws,  v.ithout  the  affiftance 
f  a  fingle  Garrifon,  how  much  reafon  have  we  to  rejoice  in  the 
hanges  of  the  times  ! 

confideraticns. 
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confideiations,  had  he  not  thrown  it  out  as  a  mere 
€btier  diBum.  Du  Cange,  after  detailing  the  iavrs 
which  governed  the  cuilom  of  private  war,  and  ob- 
ferving  that  the  right  was  univerfal  amofig  all  the  IfeL 
urn  States,  obferves,  "  Cependant  cette  faculte  de 
*'  fe  faire  ainfi  la  guerre,  eft  contraire  au  Droit  des 
"  Gens,  qui  ne  fouffre  pas  qu'aucune,  autre  ait  le  pou- 
"  voir  de  declarer  et  de  faire  la  guerre,  que  les 
tc  £yipQgs  et  les  Smtverains,  qui  ne  reconnoifi'ent  per- 
"  fonne  au  deffus  d'eux."  {ni) 

In  this  obfervation,  the  fubje6l  of  the  law  of  nati- 
ons was  not  regularly  before  Du  Cange ;  or,  if  he 
had  really  confidered  it,  he  neither  had  taken  the 
view  of  it  which  I  have  done,  in  conlidering  it  a 
particular  lav/,  confined  by  cuftom  to  particular  na- 
tions ;  nor  had  he  adually  confidered  the  whole  na- 
ture of  Sovereignty,  which  has  a  variety  of  modifi- 
cations that  allow  a  feudal  VaiTal  to  be  fully  Sove- 
reign quoad  the  right  of  making  peace  and  war,  with 
all  but  his  Lord  Paramount. 

It  is  true  that  Charlemagne  had  denied  them '  this 
rank,  even  as  it  related  to  the  right  of  making 
war;  and  the  following  Capitulary  tends  to  fupport 
the  opinion  of  Putter  refpedirg  the  origin  of  that 
right :  («| 

"  Nefcimus  qua  pernoxia  inventione  a  nonnullis 
"  ufurpatum  eft,  ut  hi  qui  nuUo  minifterio  publico 
"  fulciuntur,  propter  fua  odia  et  diverfiffimas  vo- 
*'  luntates  pefiimas,  indebitum  fibi  ufurpant  in  vin- 
"  dicandis  proximis  et  interliciendis  hominibus  vin- 
*'  diclse  minifteiium  :  et  quod  Rex  faltem  in  uno  ex- 
"  ercere  debuerat  propter  terrorem  multorum,  ipfi 
"  impudenter  in  multisperpetrarenon  metuuntprop- 
*'  ter,  privatum  odium."  (o) 

(m)  DlfTertat.  22.  fur  Joinvllle.  p.  342, 

(«)  Vide  note  k,  page  343. 

{pj  Capit.  carolomag.  L.  5.  180. 

I  But 
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But  although,  during  the  time  of  Charlemagne, 
the  privilege  might  have  been  thought  an  ulbrpation  j 
yet,  during  the  fucceeding  ages,  when  the  feudjil 
fyftem  had  become  what  it  is  generally  coufidered, 
and  had  afluraed  that  regulaiity  of  Ihupe  which  it 
continued  to  wear  fo  long  ;  the  vaffals  were  men  of 
very  fuperior  confequence  to  that  which  they  had 
before  enjoyed  ;  and,  as  far  as  it  relates  to  the  right 
of  war  "£ith  one  another^  were  not  to  be  diftinguifhed 
from  States  the  moft  independent.  Hence  therefore-, 
when  Philip  Augustus  propofed  to  Rich.  I., in  a 
treaty  of  peace,  that  their  barons  fhould  be  prevent- 
ed from  making  war  upon  one  another  ;  it  was  refuf- 
ed  by  Richard,  "  Quia  videlicet  violare  noleba-t 
Confuetudine  &i  Leges  Victavim  vel  aliarum  terrarum 
fuaium,  in  quibus  conluetum  erat  ab  antiquo,  ut 
Magnates y  caujas  ^roprias  invkem  alkgarent.  [p) 

There  was  this  diiference,  however,  between  in- 
dependent States  and  the  fabordinate  Sovereigns; 
that  the  former  had  no  common  Tribunal  to  appeal 
to,  and  could  only  decide  by  the  fvvord,  while  the 
latter,  on  the  contrary,  could  appeal,  if  they pkafed, 
to  their  Lord  Paramount ;  ai.d  things  were  then  de- 
cided by  the  judgment  of  theii  Peers.  Their  public 
maxims  alfo  among  one  another  would,  no  doubt, 
take  their  charader  from  the  general  Laws  of  their 
particular  Nation  ;  and  as  Europe  confifted  of  a  cer- 
tain clafs  of  Nations,  iniulated  with  refpeiSt  to  the 
reft  of  the  world  ;  fo  the  petty  Sovereigns  that  com- 
pofed  any  particular  State,  may  be  faid  to  have  form- 
ed a  diftiod  clafs,  with  refpedt  to  the  reft  of  Eu- 
rope. 

The  accurate  Beanmanoir,  and  the  elaborate  Du 
Cange,  have  detailed  the  particular  cuftoms  attendant 
upon  the  private  wars  of  the  French  Barons,  in  a 
manner  that  throws  great  light  upon  the  fubjecl ; 

{j>)  Hovedon.  P.  741. 

and 
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aJDcl  they  will  be  our  guides  in  much  that  we  fhall 
have  occafion  to  obferve  relating  to  them.  And  firft, 
w'ith  refpeit  to  the  caufes  for  War. 

Thefe  could  only  be  fuch  crimes  as  would  have 
been  punifhed  with  death  had  the  injured  party  ap- 
pealed to  the  civil  tribunals,  what  Beaumanoir  calls 
"  Vilains  mefaits,"  and  were  always  fome  flagrant 
breach  of  the  Law,  as  Murder,  Adultery,  or  Trea- 
fofl.  iq) 

When  any  of  thefe  crimes  had  been  perpetrated, 
war  was  inilantly  made  by  the  family  injured  againft 
that  which  had  done  the  injury  ;  for  on  thefe  occaii- 
ons  they  were  governed  by  the  fpirit  of  the  old 
FaidvE.  All  the  relations,  therefore,  of  the  injur- 
ed perfon  w  ere  bound  to  join  themfelves  to  his  flan- 
dard  ;  and  every  one  of  them  not  only  had  a  right, 
but  was  under  obligation  to  attack  the  poifellions 
and  the  perfons  of  every  one  of  the  hoftile  family. 
The  obligation  indeed  was  fo  firoiig,  that,  upon  a 
refufal  10  comply,  men  were  a<51ually  obliged  to  re- 
nounce their  relationfhip,  and  with  it  all  their  rights 
of  fucceifion  to  family  property,  in  a  folemn  and 
public  manner,  often  taken  notice  of  by  the  Salic 
Laws,  (r) 

But  as  Relationfhip  was  thus  made  to  confer  the 
moft  important  rights,  and  to  fubje6l  a  perfon  to  ve- 
ry cruel  duties,  it  became  neceifary  to  define  with  ac- 
curacy how  far  it  fhould  extend,  fo  as  to  be  brought 
"within  the  meaning  of  the  Law:  it  was  determined 
at  firft,  that  beyond  the  feventh  degree  of  affinity^ 
and  afterwards,  beyond  the  fourth,  where  the  Laws 
of  the  Church  permitted  marriages  to  commence, 
any  one  who  chofe  to  Hand  neuter,  was  not  bound 

((?")  Contumes  de  Eeauvals.  par  Beaumanoir.  Ch.  59. — Du 
Canoe.  DilTtrt.  fur  la  vie  de  St.  Lduis.  par  Joinville.  29. 

C'r)  Velly  Hift.  de  Fr.  3.  115.  Henault  ub/  fup.  &  tit.  63  of 
the  Leg.  Sal. 

Vol.  L  P  to 
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to  take  part  with  his  family.  If  therefore,  prompt- 
ed by  affedlion,  or  a  warlike  fpirit,  he  ftill  chofe  to 
fly  to  arms,  he  was  then  confidered  as  a  principal, 
and  as  fuch,  was  obliged  alfo  to  declare  war  in  form  ; 
{s)  fo  that  it  fhould  feem,  thofe  who  were  within  the 
degrees  of  affinity  were  not  bound  to  comply  with 
this  ceremony  after  it  had  once  been  gone  through, 
by  the  perfon  who  a61ed  as  principal,  [t) 

Such  principal  wascalled  "  Chevetaigne,'*  or 
"  QuiEVETAiNE,"  evidently  the  radix  of  the  Eng- 
lifh  w^ord  Chieftain,  and  fignified  a  perfon  who, 
to  revenge  an  injury  done  to  his  family,  declared 
war  againft  the  ofi'ender.  («)  The  forms  of  that  de- 
claration were  folemn  and  worthy  of  imitation ;  they 
admitted  alfo  of  fo  many  modifications,  that  a  tho- 
rough knowledge  of  them  muft  have  conflituted 
no  inccniiderable  part  of  the  jurifprudence  of  the 
times.  They  feem,  however,  to  have  been  arrang- 
ed under  the  two  diviiions  of  Deeds  and  Words. 

War  was  declared  by  Deed,  when  it  arcfe  on  the 
fudden,  "^  Quant  caudes  melleesfourdent  enlre  Ccfitix- 
"  hommes  d'^une part  et  d' autre  \  {x)  and  in  this  cafe, 
all  thofe  who  were  prefent,  were  obliged  to  take  part 
in  it,  according  to  the  lide  to  which  they  were  at- 
tached, (v)  It  was  declared  by  Words  when 
the  principals  fent  defiances  to  one  another.  "  Quafit 
"  //'  un  iniinece  r autre  a  fere  viikme^  cu  ar-jude  de  Jon 
'^  cors,^'  There  was,  hov.ever,  a  very  material  dif- 
tindion  between  the  condufl  of  the  Relations,  and 
that  of  the  Principals  ;  for  the  latter,  being  fuppofed 
to  underfiand  one  another's  caufes  for    complaint, 

{-)  Du  Cange.  ut  fup. 

(/)  Coutum.    de    Beauv.  C.  59.      Tu   Canc:e.  L'iflc-rt.    :9.   fur' 
"{oinviile  p.  3.^3.     Thefe  are  circumfianccs  fufficicr.rly   remarira- 
ijie,   but  which  either  e1ca]iecl  the  r.otice,  or  did  not    fall  within 
tlie  lubjefi.  of  Dr.  Robcrifon,  Intrcduft.  to  Ch.  5, 

(;/)  licaunian.  lb.  (at)  lb.  Id, 

(v)    Tu  Carge,  333. 

might 
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might  enter  upon  the  war  immediate!)'  aficr  the  de- 
claration ;  while  the  former  who  might  live  at  a 
diftance,  or  might  not  be  acquainted  with  the  pro- 
cedure, were  allowed  forty  days  to  prepare  them- 
felves,  unless  they  happened  to  be  actually  on  the 
fpot  when  the  quarrel  broke  out  ;  and  this  regulation 
was  made  by  Philip  and  Hardy,  according  to 
Beaumanoir,  (or  Saint  Lewis,  according  to  Du- 
Cange  >,  {z)  as  the  means  of  abolifhing  by  degrees 
the  whole  of  the  practice  in  queftion.  In  Germany 
alfo,  by  v/hat  was  called  the  Lo.v.dfriede,  or  Peace 
of  the  Empire,  (a  regulation  of  Frederick  T.  con- 
firmed by  the  Golden  Bull,)  a  Earon  going  to 
war,  was  obliged  to  declare  hiriifelf  an  enemy,  and 
give  three  days  notice  to  his  adverfary.  (a) 

From  this  duty  in  the  fan^.ily  to  make  common 
caufe,  it  followed,  that  if  two  Brothers  made  war 
upon  one  another,  the  Law  by  which  they  were 
bound  to  aliift  could  net  take  place,  the  fimily  being 
equally  related  to  the-n  both,  a  c?Sq  which  was  al- 
tered if  the  Brothers  were  only  uterine.  (  b 

It  is  needleis  to  obferve,  while  treating  the  efiTedis 
of  the  Feudal  Syftem,  that  all  the  Vajjids  of  tl^e 
Lord  fupported  him  in  the  war.  What,  however, 
was  rather  remarkable,  and  can  only  be  explained 
by  the  peculiar  nature  of  that  fj/ileii),  they  could  not 
be  attacked  except  while  in  arms,  and  on  aClual  d'v 
ly.  As  foon  as  they  had  returned  home,  upon  the 
concluiion  of  their  campaign,  thou^^'h  the  war  might 
continue  bet\^een  the  principals,  thicv  ceafed  to  be 
parties  ;  having  barely  performed  the  regular  fervice 
required  of  iheui  bv  the  Feudal  Law.  {c) 

P  2  The 

(sj   Tu  Canoe.   33;, 

{a)  Patter.  L.  2.  C.  10.  Goidcn  Lull.  Ch.  17.  De  Li5.dzii- 
onibus.  ap.  Du  JMont. 

{hy  Beaum.  ut  I'up.  Du  Canore.  p.  533. 

(::)  Besumanoi',  Ch.  50.  Ii  ;s  exiraurdir.arv  il^at  Dr.  Fo!  er:- 
^01',    '.vhoJe  accuracy  and  oLrcivaii.*!!   uoou    ihii   fub^cct    ;  o  or  c 
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The  lights  of  the  Individuals  of  the  family  were 
tio  lefs  important  when  the  difference  came  to  be 
terminated,  than  they  had  been    on  the   breaking 
out  of  the  war.     They  were  all  to  be  confulted,  and 
all  of  them  had  a  right  to  put  a  negative  on  the  ne- 
gotiation.    This  negative,  however,   was  not  bind- 
ing upon  thofe  who  v/ere   tired  of  the  quarrel,  and 
were  willing  to  make  peace  ;  and  in  that  cafe  there- 
fore the   perfons   concerned  alfumed  nev/  fituations. 
He,  who  perhaps  had  been  the  original  Quieve- 
TAiNE,  retired  from  the  war  ;  and  he,  who  had  on' 
ly  engaged  as  auxiliary,  was  left  as  principal;  nor 
were  any  of  his  family,  not  even  the  perfon  whofe 
injury  had  been  the  caufe  of  the  feud,  bound  to  aflift 
him.     But  that  it  might  be  underflood  what  was  the 
precife  lituation    of  the  parties,    new    declarations 
were   to  be  made,  in   which  it  was    known   who 
v*"cre  to  be  confidered   as  friends,  and  who  were  to 
remain  as  enemies ;  and  if  without  fuch  declaration 
any  a6l  of  hoftility  was  committed,  the  perpetrator 
was  guilty  of  a  kind  of  treafon,  {paix  hrtjee)    and 
might  be  punifhed  with  a  halter,  {d) 

There  were  three  modes  of  terminating  thefe  dif- 
ferences, according  as  the  parties  could  agree. — I.  By 
making  a  regular  treaty  of  peace. — II.  By  taking 

can  qiiefiion,  with  Beaurnanoir  before  him,  has  alio  re;2[Ie<fied 
this  civcumftance,  the  importance  of  which  as  to  the  Law  of 
Nations  muft  be  evident. 

{(l)  Beauman.  Pa.  501,  et  infra.  The  Pielident  Henault  feem? 
to  have  loft  light  of  his  uf'ual  accuracy  in  throwing  the  rights  of 
Pi-ivate  War  and  of  the  Duel  together.  Immediately  after  def- 
f  anting  upon  the  mifcbiefs  of  private  war,  he  fays,  "  Cependart 
"  ces  combats  eurent  befoin  depuis  de  la  penniflion  expre/Te  du 
"  Prince  ;  en  forte  que  c'etoit  une  crime  de  leze  majeRc  de  l*e 
*'  donner  Camp  et  Jour,"  &c,  (Rem  ftir  la  2nde  race.) 

This  and  what  follows  evidently  have  reference  to  the  Laws  of 
Sin.o'e  Coaibat,  which  was  a  mode  of  legal  trial,  and  had  no 
conned;ioii  with  the  right  of  Private  War,  a  right  enjoyed  as  4 
privilege  of  the  Fief,  and  in  fpite  of  the  auihoritj  of  the  Sove- 
rri<^.*it 

2  b  ond? 
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bonds  of  affurance  from  one  another,  to  fufpend  hof- 
tilities,  and  abide  the  decifion  of  a  fuperior  Lord. — 
III.  By  fingle  combat. 

The  firft,  as  it  was  not  peculiar  to  the  Feudal  Syf- 
tern,  need  not  be  taken  notice  of    here.     By  the  fc- 
cond,  either  party,  (and  generally,  as  was  natural, 
that  which  was  the  weakell)  might  fumnion  his  ad- 
verfary  to  the  Lord'^  Court,  and  oblige  him  to  give 
bond  that  he  would  not  nioleft  him  farther,  either 
in   his  perfon,    in  his   family,    or    his  goods,    but 
bring  the  dicerence  regularly  before  the  Juriidiflion 
of  the  Court,    in  order  to  underftand  this  the  better. 
it  muft  be  remembered,  that  although  two  Barons, 
having  the  right  of  war,  might,  and  generally  did, 
fly  to  arms  upon  every  quarrel,  yet  this  did  not  daU 
troy  the  power  of  civil  tribunals.     Though  much 
neglected,  they  were  Hill  open,  and  when  Hppeal^d 
to,  did  juftice  in  the  manner  they  beft  were  able. 
None,  however,  but  the  Courts  which  poiTeifed  the 
privilege  of  what  was  called  the  High  Justice,  in 
other  words,  the  power  of  life  and  death,   could 
take  cognizance  of  thefe  difputes  ;  the  reafon  fop 
which  will  be  obvious  when  it  is  recolledled  that 
none  but  crimes   which  in  the  event  of  convi6iioii 
could  be  punifhed  capitally,  were  the  fair  and  legal 
caufes  for  war  during  that  time,  (e)    We  may  ima- 
gine, however,  the  little  efficacy  of  this  mode  of 
terminating  differences,  when  the  ftrongeft  party  was 
often    fuperior,  not   only  to  his  adverfary,  but  to, 

{i)  Vide  fupra.  Dr.  Robertfon,  in  his  Note  X,  Sec.  i. 
Introd.  to  Ch.  5.  in  which  abundance  of  learning  is  difplayed, 
has  been  fomewhat  inaccurate,  or  rather  not  ample  enouoh  in  his 
account  of  this  matter,  He  contenis  himfelf  with  faying  that 
Bonds  v.ere  granted  voluntarily,  or  exaded  by  the  Magiftrare, 
to  abftain  from  hoftilities,  and  that  afterwards,  if  any  were  corn- 
niiiied,  the  penalty  of  Treafon  was  incurred.  He  makes  no  men- 
tion at  alio/  the  triul  of  the  original  difference  before  the  Civil 
Crdirts,  the  very  cau'e,  probably,  why  it  Ihould  then  be  confider-r 
-  '<  .15  Treafon. 

the 
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the  judge  himfelf ;  for  it  depended  upon  the  accidents 
of  power  and  hrmnefs  in  the  Lord,  whether  fubllan- 
tial  juuice  could  ever  be  done-  So  late  as  the  year 
1224,  Fowkesde  Greaute,  having  thirtv-five  verdidts 
of  difTeifin  paft  againfi;  him,  let  the  King's  judges 
themfelves  at  dehance,  ard  nmis  ihConjuUe  a^er.s,  to 
ufe  (Vlatthew  Paris'  exprefiicn,  bound  them  in  chains, 
threw  them  into  Bedford  Caftle,  and  confined  them 
in  the  Duiigerin  ;  nor  could  he  be  punilhed  accord- 
ing to  his  meiiis  ;  for  though  bis  brothers  and  01  hers 
who  afliiled  him,  to  the  number  cf  twenty-four, 
were  hanged,  he  himfeif  efcaped  with  the  milder 
punifhment  of  exile,  (f) 

.  The  third  mode  of  terminating  a  private  war, 
was  by  Duel,  the  nature  of  which  is  too  well  known 
to  need  any  particular  difcuilion.  We  may  obierve, 
however,  that  although  Beaumatwir  has  coofidered  it 
as  a  leperate  mode,  it  rather  feems  to  ba\e  been  the 
confe([uence  of  the  lail,  namely  the  Appeal  of  the 
Lord's  Cour]; ;  the  Reader  nrt  being  to  le  told,  that 
even  before  the  regular  Jurifdidtion,  the  Duel  was 
often  the  very  mode  of  the  trial. 

Such  is  the  account  of  rhc  maxims  of  private  vrar, 
as  it  prevailed  among  the  Barons  of  Prance  ;  and 
which,  according  to  the  Syftem  we  purfue,  may  be 
not  unreafonably  confidcred  as  a  part  of  the  Law  of 
"Nations  in  this  time. 

But  France,  the  faireil,  and  mou  extenfvc  coun- 
try of  the  Chriilian  V/oiid  ;  the  Paient  c  f  lo  nianj' 
Colonies,  and  even  of  f:>  many  Kingdoms,  \g)  could 
not  fail  to  have  much  inficence  upon  the  maxims  ard 
manners  of  other  l-i^aiions,  and  it  may  thciefore  be 
not  unfairly  Ibppofed,  that  much  cf  the  genius  and 

f/)M.  Par.  520.^ 

{^)  O):  Sicily,  oi  NacifS,  of  Jenifalem,  of  Flanders,  at  one 
f  ime  of  the  who'e  Gre^^k  Eir^pire,  iSii  in  ll'tKC  me.'.fure  of  Eng- 
land.    See  the  hJflo\-!->.:-. 

fp/n  it 
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fpirit  of  thefe  L:iws,  pervaded  the  Feudal  Polity  in 
other  parts  of  Europe. 

In  Germany^  private  war  raged  with  univerfal  vio- 
lence ;  and  from  the  ele6live  conflitution  of  the  Em- 
pire, the  confequent  weaknefs  of  the  Government, 
and  the  circum[lance  that  the  Papal  thunders  were 
firft  directed  into  that  quarter,  no  efforts  of  the  So- 
vereign could  put  an  end  to  it  till  the  very  end  of  the 
fifteenth  century,  when  the  eredlion   and  firm  fup- 
port  of  the  Imperial  Chamber,  habituated  men  to  a 
more  regular  courfe  of  Juftice.  {li)     Even  fo  late  as 
the  beginning  of  the  fourteenth  century,  the  difor- 
ders  of  that  country  rofe  to  fuch  a  height,  that  lixty 
cities  of  the  Rhine,  together  vvnth  the  three  Ecclefi- 
altical  Eledors,  the  Prince  Palatine,  and  the  Duke 
of  Bavaria,   were  obliged  to  affociate  together  to 
defend  themfelves  againft  the  Protestors  and  Relati- 
ons of  Robbers,  on  the  highway,  who  might  ufc  then- 
right  cf  war  to  avenge  then  deaths,  (i)    Among  other 
caufes  for  this,  there  is  perhaps  none  flronger,  or 
which  demonitrates  the  vices  of  an  elective   Go- 
vernment with  greater  force,  than  the  little  interefl 
which  the  Emperors  themfelves  had  to  fupport  the 
fupreme  authority.     As  they  knew  that  every  ad- 
vance to  good  order  would  weaken  the  power  of 
their  families,  in  cafe  they  did  not  fucceed  to  the 
throne,   they  were  the  lefs  concerned  to  attempt, 
what  all  the  other  crowned  heads  in  Europe  were 
perpetually  endeavouring  to  effeSluate.     Hence  the 
ilrong  circumfiance,  that  the  Princes  of  the  empire, 
who  were  originally  nothing"  more  than  the  other 
Barons  of  Eurone,  have  continued  Srverei?ris  to  this 

{h)  Pferfel.  fub.  ann.  1495. 

(;)  HeilT.    r.  152.  Prci.el.   i.  416.  the  Deed  is   in    Du  M^.nc. 
Cori.s.  Dip.   I. 

day 
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day,  and  may  exercife  the  fame  right  of  war  in  com- 
mon with  all  other  bovereigns.  (k) 

In  Italy,  which  was  at  a  iHU  greater  difiance  from 
the  feat  of  Government,  the  tmperor  loft  his  power 
fooner.  The  original  V^affals  of  Charlemagne  and 
Otho,  not  only  afferted  the  privilege  of  private 
war  as  a  feudal  right,  but  became,  and  are  ftill, 
more  independent  of  their  Chief,  than  their  fellow 
Sovereigns  of  Germany ;  and  this  was  one  of  the 
reafons  why  the  Kings  of  France  allov/ed  them  to 
clothe  their  foreign  miniuers  with  the  full  reprefenta- 
tive  charader  of  Amhajjador^  which  they  often  de- 
nied to  the  Eled^ors.  (/) 

In  Spain,  where  revenge  is  almoft  a  point  of  ho- 
nour, and  forms  part  of  the  national  charader,  the 
right  in  queftion  may  be  fuppofed  to  have  been  car- 
ried to  its  height;  and  its  abolition  was  alfo  propor- 
tionably  later  ;  the  regulations  for  this  purpofe  hav- 
ing been  ineffcdual  till  the  time  of  Charles  V.  in 
the  year  1519.  {m) 

The  hiftory  of  the  noriliem  kingdoms,  is  for  many 
a  century  the  hiftory  of  anarchy  and  murder ;  and 
private  war  flouriftied  there  but  too  long.  In  Sweden, 
it  is  remarkable,  that  it  was  the  clergy  who  laft 
poileffed  the  n.eans  of  it,  and  fo  late  as  the  reign  of 
.  GusTAVus  Ericsen,  an  aft  of  the  ftates  was  ne- 
cefiary  to  \'eft  in  the  King  the  poifeftion  of  their  nu= 
merous  caftles.  {n) 

(k)  Even  the  Lanfriedc,  or  Public  Vis^co,  a  fundamental  con- 
llitution  of  thf  Emperor  Frederick  I.  for  the  prefervation  of  the 
tranquilliiy  of  .he  Empire  ;  while  it  thveateiied  Robbers  and  Ir.- 
ccndiaiies  .vith  the  Ban,  relerved  to  every  one  a  right  to  do  juf- 
tice  to  himfelf,  provided  he  gave  three  days  notice  to  his  Adver- 
fary. 

Putter.  B.  2.  Ch.  10.  Vide  Sup. 

(i)  See  Wicquefort  de  TAmbafiad. 

\vz)  Kobevtlon.  Introd.  Cii.  V.  .:vote  X. 

{n)  Mod.  U.n.  Hift.  29.  378.  Erickfon  died  in  1566. 

But 
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Eutof  all  the  Nations  of  Europe,  perhaps  without 
the  exception  of  Fo'and,  this  remarkable  right  exiil- 
ed  longeil  in  the  northern  parts  of  Great  Eriiain.  A. 
Highland  Chief  was  always  formidable,  even  to 
his  Sovereign,  as  well  as  to  his  neighbours,  and  his 
power  and  name  have  been  dreaded  in  the  extremity 
of  the  fouth. — Nor  was  it  till  late  in  the  pretent  cen- 
tury, and  that  in  confequence  of  the  influence  of  the 
Pretender  in  Scotland,  that  they  received  their  final 
blow.  The  feverity  and  language  of  the  different 
acls  that  have  pafTed  againft  them,  befpeak  in  Ihong 
terms,  the  manners  and  cuftoms  of  this  warlike  peo- 
ple. (0) 

In  this  univerfality  of  independence  in  the  Barons 
of  Europe,  we  may  imagine  that  the  Englifh  viere 
not  without  their  fhare  ;  and  accordingly  the  right 
in  quellion  was  tranfmitted  to  them  from  the  Saxons, 
and  but  too  often  exercifed-  They  maintained 
courts  of  their  own,  and  officers  whofe  characters 
befpoke  the  parade  of  royalty  under  the  names  of 
Conflable,  Pvlarefchal,  Jufticiary,  Senefchal,  and 
Chancellor,  {p) 

The  families  of  Northumberland,  Gloucefler, 
Warrenne,  and  Warwick,  are  illuftrious  for  this  fort 
of  power,  and  of  the  latter,  he  who  was  known  by 
the  name  of  King  N4aker,  was  alone  fuppofed  to 
fapport  30,000  retainers  at  his  different  manois  and 
cafties.— We  have  a  further  flrong  iniiance  of  his 

(0)  By  I  Geo,  I.  Cap.  56.  the  being  found  pofTefitd  of  arn-.s 
in  the  Highlands,  for  the  fecond  ofience  vvaG  punlflied  with  feven 
years  tranfporlation  ;  and  only  men  of  400  pounds  Scuts,  reve- 
nue, could  keep  two  firelocks.  Nothing  is  more  charaifteriftic  of 
thefpiritof  private  war  than  the  infcription  ivientioned  by  Jchn- 
foT5,  (Tour  to  the  Hebrid.  the  account  of  Col.)  upon  an  old  caf- 
tle  in  Scotland.  "  If  any  man  of  the  Clan  of  Maclonich  fhall 
"  appear  before  this  caftle,  though  he  come  at  midnight,  with  a 
"  man's  head  in  his  hand,  he  fhall  there  find  falety  and  protccli- 
"  on  againft  all  but  the  King. 

(J>)  Kunric's  Appendix  II. 

power^ 
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nower,  and  the  fpirit  of  fovereignty  affumed  by  the 
f-adal  Lords,  in  the  memoirs  of  Conimines.  War- 
wick was  governor  of  Calais,  and  the  town  feemed 
little  to  confider  who  poffeffed  the  throne  of  Eng- 
land, but  rather  looked  to  him  as  their  Sovereign. 
When,  therefore,  Commines  was  fent  there  from  the 
Duke  of  Burgundy,  he  found  the  whole  Ganilbn  in 
his  Livery,  and  as  a  compliment  had  the  apartment 
affigaed  for  him,  decorated  with  white  croifes,  (the 
arms  of  France)  and  rhimes,  importing  that  tJie  Kin^ 
cf  France  and  the,  Ear  I  of  Warwick  were  good  friends. 

Dr.  P^obertfbn,  however,  obferves,  that  the  men- 
tion of  private  war,  in  England,  is  more  rare  than 
in  other  countries;  (r)  pofiibly  owing  to  the  caufe  he 
afiigns  of  the  fuperior  vigour  of  the  Norman  Kings. 
The  fa:5t  is  certain,  that  though  many  of  the  Barons 
lofe  to  a  great  height  of  power,  there  were  in  Eng- 
land none  of  thole  immenfe  faefs  Vv'hich  in  France, 
Germany,  and  Italy,  fplit  the  monarchy  into  frag- 
ments, {s)  nor  was  the  unwife  policy  purfued,  which 
divides  the  fairefl:  portions  of  the  kingdom  into 
Apanages  for  the  children  of  the  blood  royal,  a  mea- 
fure  fo  long  deftrudtive  to  tlie  intereit  of  other  coun- 
tries.  (/) 

We  tind  then  the  right  of  private  ivar  univerfal 
throughout  Europe,  durinj^  the  height  of  the  Feudal 
Syftem;  nor  were  Ecclefiailics  iefs  eminent  for  the 
cxerciie  of  it  than  the  Laity.     The  Clergy  were  pof- 

(c)   Cninrnines,  L.  3    Ch.  6. 

(r)  Note  X.  Introd    tr.  C'l-  5. 

(s)  Henry,  the  Li -"n  of  Sa  s-onv,  e\-f?ndei  Kls  territories  from 
t^)e  Airintic  to  the  Baltic,  anl  p/Tvir^^fi  Sixor.y,  Bavriria,  ard 
WeRphalia.     Henejult    1180.   PuiTenJ.  Introd.  3.  271.  Putier.  2. 

The  gfro^t  fiefs  of  Iwo-rwai:  h\  A-:q'.rta-nn^  Brdagna,  an:!  above 
all,  By.r:'un,'jy,  were  able  ai  any  i'uiu  to  Ihake  the  whole  monar- 
chy of  France. 

(/)  L^ncafcer  and  Chefier  were  the  only  counties  Palatine  which 
einiaate-i  from  tlie  era :vn,  and  were  very  quickly  relumed. 

feflcd 
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jcffed  of  Baronies  in  right  of  their  Churches,  and 
were  often  perfonally  engaged  in  the  duties  which 
they  impofed.  (//)  As  the  facred  charader,  however, 
exempted  them,  if  they  pleafed,  and  at  any  rate  was 
inconfiftent  with  a  martial  one,  even  in  a  martial 
age,  the  officer  chaiged  with  the  management  of 
their  temporalities,  fucceeued  to  this  part  of  them 
aifo,  and  was  called  Videme,  or  Vice  Dominus. 
Like  the  Vifcount,  he  foon  converted  his  office  into 
a  fee,  and  by  becoming  the  vaflal  of  the  Bilhop,  or 
^v:'oLla{le^y,  exercifed  the   right  in  his  own  name. 

Having  thus  giv'en  fomewhat  at  large  the  hiilory 
of  private  war,  niodified  by  the  Feudal  Syftem,  as 
part  of  the  Law  of  Nations  during  the  earlier  periods, 
it  would  not  be  at  all  irrelevant  to  our  fubjed,  if  we 
went  as  largely  into  the  means  by  which  the  cufloni 
was  abrogated;  and  as  every  work  fhould  teas 

(«)  The  Llfhop  of  Beauvais  was  taken  in  arms  by  Richard  T. 
of  England.  Upon  beinjr  claimed  by  the  Pope,  the  Kin^  ient 
his  Hoiinefs  the  bloody  Coat  of  Mail  of  the  Prelate,  and  replied 
in  the  ianj^aaj^e  of  Jacob's  fons.,  "  This  ha'.e  we  found.  Kriov 
"  now  whether  it  be  thy  fon's  coat  or  no."  Upon  which  the 
Pope  is  faid  to  have  anfwered,  that  as  he  was  rather  the  foldier 
of  Mars  than  the  fervant  of  Chrift,  he  fliould  be  confidered  as 
fuch,  and  ranibmed  at  the  King's  will.       HoHnlhed.  K.  1. 

The  Biftiop  ot  Cambray  a^ain,  on  the  other  fide  was  tal-en  by 
Philip  Augidtus,  and  the  two  Prelates  regularly  exchanged. 

(v)  Hence  \'id;^me  became  a  feignory  orlordfhip,  and  v.ss  very 
little  attributed  to  i'everal  French  noblemen  ;  as  tiie  Vidames  of 
Chartres,  of  Amien.-,  &c.  who  held  their  lands  of  the  Bifhops  of 
thofe  places.  See  Pafquier  Reckerches  de  la  France,  8.  5.  Lu 
Conge,  voc.  Aidvocacus.  Du  Mont.  i.  93.  &  Differt.  24.  fur  Join- 
ville  p.  f^^i. 

'Ihe  famoi!S  Thoma<:  a  Beckett,  when  Arch  Deacon  of  Canter- 
bury, followed  Hen.  the  TI.  in  an  expedition  to  Tholoufe,  .ind 
maintained,  at  bis  own  charge,  4000  Siipendiary  Soldiers,  and 
I2CO  Kniohts,  the  latter  of  whom  dined  every  day  at  his  own  ta  ■ 
ble. 

I.ytiler.  Ken.  II.  2.  161. 

xomplete 
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complete  within  itfelf  as  poflible,  we  might  bejuf- 
tified  in  laying  it  before  the  reader. 

As  however  many  of  thofe  means  took  their  rife 
from  the  influence  of  Chrijliamty,  which  we  intend 
to  treat  of  feperately,  and  as  the  outlines  of  them 
have  already  been  traced  with  much  ability  by  Dr. 
Robertfon,  we  fhall  content  ourfelves  with  referring 
to  him,  {x)  and  referve  what  we  have  to  fay  upon 
it  for  another  chapter. 


The  next  great  feature   of  the  Law  of  Nations 
which  the  Feudal  Syflem  produced,  is  that  remark- 
able and  intimate  connexion  ;  that  conflant  pretence 
and  indeed,    ri^lit  to  interfere   with   one  another, 
which  the  flates  of  Europe  mutually  aflumed  in  con- 
fequence  of  the  divifions  and  fubdivifions  into  which 
they  had  fallen.      The  creation  of  Fiefs  and  Arriere 
Fiefs,  over  almoll  all  the  Weflern  countries,  prefents 
to  us  a  pi6ture  of  a  itw  Lords  Paramount,  of  fmall 
real  power,  but  great  pretenfions ;  pietenfions  which 
were   multiplied,  and  whofe  intricacy  and  mifchiefs 
were  infinitely  extended,  when  the  larger  fiefs  came 
to  be  portioned  out,  as  they  were,  into  ten  thoufand 
petty  Sovereignties,  fubordinatc  to  mediate,  as  well 
as  immediate  Lords.     By  this  well  known... but  intri- 
cate fyflem,  there  was  fcarce  a  ftate  then  in  exiftence, 
which  could  take  any  public  meafure,  without  more 
or  lefs  involving  the  right  and  iotereil  of  fome  other 
fiate,  of  which,  wathout  this  fyftem,  it  would  have 
been  wholly   independent. — The  common  rights  of 
mankind  were  invaded  by  it,  and  perfons  poifefling 
particular  countries,  even  though  by  a  royal  title, 
could  not  acquire  certain  other  countries  at  the  fame 

(^.-)  No'.e  X'  liV.ro-i.  to  Ch.  V. 

time. 


TPTE  feudal  system.  221 

time,  without  a  breach  of  Law.  It  w^a,s  thus  that, 
from  the  time  of  the  Emperor  Frederick  the  Se- 
cond, who,  as  King  of  Sicily,  became  the  Vaifal  of 
the  Pope,  no  King  ot  that  country  was  allowed  to 
afpire  to  the  Empire  ;  or,  if  he  did,  he  was  obliged 
to  renounce  his  kingdom  ;  (y)  a  conftitution  which 
three  centuries  afterwards  was  forcibly  pleaded  by 
Francis  I.  of  France,  againft  Charles  V.  in  their 
celebrated  conieft  for  the  imperial  dignity,  in  which 
perhaps  we  may  difcover  the  firll:  traces  of  that  fa- 
mous European  fyfiem,  called  the  Balance  of  Power. 
(z)  We  have  feea  the  fame  fort  of  renunciations  in 
modern  times,  but  they  have  been  by  exprefs  con- 
ventions, and  in  the  fpirit  of  that  remarkable  policy; 
thefe  conftitutions,  on  the  other  hand,  formed  a  fun- 
damental law  of  the  two  countries,  and  were  rather 
in  the  fpirit  of  the  fiiidal  cuiioms,  which  authorized 
the  Pope,  the  fuperior  Lord  of  Sicily,  to  prevent 
his  hereditary  enemy,  the  Emperor,  from  aggran- 
dizing himfeif  in  countries  fo  near  him. 

A  valTal  could  not  even  marry  v.  ithout  the  confent 
of  his  Lord,  left  the  inheritance  might  that  v/ay  pafs 
to  his  enemy,  of  which,  among  a  variety  of  exam- 
ples, there  is  an  eminent  one  furnifhed  by  the  reign 
of  Saint  Lewis.  The  Count  of  Ponthieii  had  agreed 
to  marry  the  eldeft  of  his  four  daughters,  and  his 
principal  heirefs,  to  Henry  IIL  of  England ;  the 
parties  had  been  betrothed,  the  young  Countefs  had 
already  been  efpoufed  by  proxy,  by  the  Bifhop  of 
Carlifle,  and  the  Pope  himfeif  had  guarantied  the  al- 
liance. But  notvvithflanding  the  affair  had  gone  fuch 
lengths,  the  King  of  France,  as  fuperior  Lord  of 
Ponthieii,  interfered  upon  the  ground  of  the  feudal 
law,  and  fpoke  in  fo  high  a  tone  {a)  that  neither  his 
vaifal,  nor  Henry,   thought  proper  to  go  through 

•     (t)  Burigny  liin..  de  Sicl'e  2.  25, 
(j.)    Guicciard.  lub.  an.  15  19. 
',/)  Vtll/.  2.  348.   ' 

with 
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with  the  treaty.  Upon  the  fame  principles  it  was 
fairly  imputed  as  a  caufe  of  complaint  to  Charles, 
the  laft  Dake  of  Burgundy^  that  he  had  married  the 
filter  of  the  King  of  England,  the  enemy  of  1  ranee, 
of  which  he  held,  {h)  When  we  confider  the  im- 
menfe  power,  and  the  independent  Sovereignty  of 
the  Duke  of  Burgundy,  in  all  other  refpedls,  (one  of 
the  greateft  then  known,)  we  muft  be  forcibly  im- 
preifed  with  the  eiied  of  fuch  cuftoms. 

It  is  remarkable,  that  there  was  no  Monarch  in 
Europe,  who,  in  the  earlier  ages,  enjoyed  abfolute 
independence,  and  did  not  owe  fealty  to  others,  for 
fome  part  of  his  dominions.  For  though  there  might 
be  many  Lords  Paramount,  in  refped  to  the  greater 
part  of  their  territories,  yet  they  mutually  did  ho- 
mage to  one  another  for  other  parts  of  them. — Thus, 
Scotland  owed  homage'to  England,  for  Cumberland, 
and  Huntingdon  ;  England  to  France,  for  Aquitaine 
andNormandy ;  F^mce  to  the  Pope,  and  the  Empire, 
for  Naples  and  Milan  ;  the  Emperors  to  the  Empire, 
for  their  hereditary  poiTeilions  ;  the  King  of  Spain 
to  the  Pope,  for  Sicily  and  Naples  ;  Sweden  to  Den- 
mark, Denmark  again  to  the  Empire,  and  fo  on  through 
an  endlefs  circle.  The  form  of  this  homage  was  the 
molt  abjed  humiliation  that  freedom  could  fubniit 
to  ;  or  that  pride  could  undergo. — The  pol^cflor  of 
a  fief,  let  what  might  be  his  power  in  other  parts, 
was  bound  within  a  year  afrer  poifefiion,  to  appear 
before  his  Lord,  unarmed,  ungirt,  bareheaded,  kneel- 
ing, and  his  hands  held  in  a  fuppliant  manner,  as  if 
in  the  ad  of  adoration^  between  the  hands  of  the  fu- 
perior,  who  was  feated.  In  this  pollure  he  was 
obliged  to  repeat  the  following  oath :  "  From  this 
"  day  forth  to  my  lalt,  /  h-: come  your  man,  of  life, 
*'  ai'id  limb,  and  earthly  honour;  I  will  be  true 
"  and  faithful  to  you  and  yours."  (cj 

This 

(^)   Commines. 

\c)  Novus  qullque  in  hscreditatcm  feodalcm  fuccefibr,   teneti;r 
inira  annum  le  domino  filiere,  atque  Inermis,   Difiln-Kis,  Nudus 

Capite 


THE  FEUDAL  SYSTEM.  225 

This  degrading  ceremony  was  continually  brought 
into  pradice,  and  is  well  delcribed  ia  the  cafe  of 
Edward  III.  Summoned  to  do  homage  to  Philip 
of  V ALOIS,  as  Duke  of  Guienne,  that  Monarch  re- 
ceived him  at  Amiens,  at  the  head  of  all  the  nobili-* 
ty  of  France,  preceded  by  the  Kings  of  Bohemia, 
Majorca,  and  Navarre.  As  foon  as  he  approached 
the  throne,  the  Great  Chamberlain  commanded  him 
to  take  oft'  his  Crown,  his  Sword,  and  his  Spurs,  and 
to  fill  upon  his  knees,  on  a  cufhion  prepared  for 
him;  a  ceremony,  fays  Velly,  very  humiliating  for 
a  foul  fo  proud.  He  obeyed,  however,  though  it 
v.as  eafy  to  trace  on  his  countenance,  the  marks  of 
the  difguft  he  felt,  at  being  forced  to  humble  him- 
felf  fo  low  before  fuch  illuftrious  witnelTes.  (d) 
The  ceremony,  had  continued  the  fame  for  above 
four  hundred  years  ;  and  we  mufl:  not  forget  wliile 
on  the  fubjefl,  the  famous  account  of  Rollo,  the 
proud  conqueror  of  Normandy.  When  Charles  the 
Simple  granted  him  that  extecli^^e  Dutchy  to  hold 
in  fief,  he  was  called  upon,  according  to  tlie  prac- 
tice of  the  tim.es,  to  do  homage  for  it.  They  had 
infinite  pains  to  perfuade  him  to  hold  his  hands  with- 
in thofe  of  the  King;  but  when  rriention  was  made 
of  falling  upon  his  knees,  and  kifling  his  foot,  (foi 
fach  was  the  pradice  at  that  time,)  he  fwore  that  he 
would  never  bend  his  knee  before  anyone.     It  was 

Capiie  et  provolutus  in  genua,  fupplicibus  iifr.i  manlbcs,  jnt-er 
fedentis  tlomini  niunus  comprehenfis,  eum  (vflui  ciflo/aturus)  in 
hunc  modum  alloqui.  *'  Dcvtnio  homo  vefter  ?>b  he  die  in  pof- 
"  terum,  de  vita,  de  membro,  et  de  terieno  honore  verus  ei  fiJelis 
"  vobis  ero,  &c.  &c." 

From  the  words  of  this  Oath,  H.mo  ucjlcr,  S  r  Henry  Snei-ni?,-! 
derives  the  word  Homage,  and  not  from  omaJ2  jUio,  ss  fome  Cri- 


tics ha\e  done. 


See  alfo  Cote  Litt.  60. 

(J)  Veily  liift.  de  Yx.  4.  39?-,  599. 


Spelm.  Glofs  voc.  Homa;^i.'.;-r;. 
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agreed  that  one  of  his  oScers  (hoald  do  it  for  him ; 
r.nd  whether  from  aukvvardnefs  or  defign,  in  lifting 
up  the  foot  to  kifs  it,  he  overturned  the  Monarch, 
before  v^hom  the  Law  had  thus  bound  him  to  humble 
himfelf.  The  liyle  alfo  in  which  fubotdinate  Sove- 
reigns were  ibmmoned  to  do  this  homage,  was  equal- 
ly humiliating.  They  w^ere  commanded  "  to  lay  all 
"  other  affairs  afide,  and  be  with  their  Lord  wlierc- 
"  ver  he  might  be  within  the  country,"  and  by  any 
day  he  choie  to  appoint.,  (e) 

Bui  while  Sovereigns  were  thus  fettered  with  ref- 
peR  to  one  part  of  their  Dominions,  they  might  be 
in  a  ilate  of  the  moil  abfolute  freedom  with  refpeft 
to  all  the  reft  ;  they  might  indeed,  probably,   be  en- 
titled to  receive  the  fame  fort  of  oaths  from  the  very 
Lords  to  whom  they  themfelves  had  fvvorn  :    the 
whole  depending  upon  the  various  tenures  of  their 
various  domains.    It  was  thus  that  the  Emperors  and 
the  Popes  were  for  fonie   tiiue  lituated ;  the  former 
doing  homage  to  the  latter  for  the  kingdom  of  Sicily, 
and  at  the  fame  time  claiming   fuperiority  over  him 
light  of  the  Empire.     In  fuch  a  ftate  of  things,  it  is 
obvious  that  theie  nmil  have  been  a  perpetual  oppo- 
lition  of  rights  and  prcteniions  ;  and  as  the  ideas  of 
men,  in   thofe  days,  were  not  the  mod  perfpicuous, 
find  the  lavv^  in  its  purity  and  fimplicity,  was  feldom 
allowed  to  take  its  courfe,  even  in  points  that  v."ere 
well  underftood,  we  muft  not  be  furprifed   to  find 
much  confufion  in  the  daily  practice  of  the  times. 
Accordingly,    though   it   often  might  happen  that 
ri;^]its  were  affertcd,  and  hoflilities  commenced,  by 
a  Lord  Paramount  as  fuch,  and  in  his  owm  Domini- 
on-^.; yet  if  he  povTeffed  other  dominions  in  imJ/alla^Cy 
rr.c  diftinflion  was  feldom,  if  ever,  admitted.     In- 
deed as  the  valTal  had  fvvorn  to  defend  his  Lord 

(ej  Rjm.  2.  Coi,. 

againft 


* 
f  HE  FEUDAL  SYSTEM. 


225 


againft  all  enemies  whatfoever,  without  referring  to 
any  particular  cafe,  he  could  not  con  lift  ently  become 
his  enemy  himfelf,  even  though  it  Ihould  be  in  parts 
where  he  ceafed  to  be  a  vaifal.     At  all  events,  even 
on  the  fuppofition  that  his  own  perfonal  fervice  could 
be  got  over,  and,  that  his  own  immediate  valfals 
might  follow  his  ftandard,  yet  one  part  of  his  fub- 
je6ls  might  then  be  perpetually  called  upon  to  fight 
againft  another  part  ;  a  fituation  of  fufch  intricacy, 
and  which  demanded  fo  many  facrifices,  that  wc 
muft  not  wonder  if  the  Sovereigns  of  that  time  in- 
curred  forfeitures,    and  were  often  fairly  declared 
Traitors,  for  doing  that  which,  in  their  other  capaci- 
ty, they  were  legally  permitted  to  do.     Here,  there- 
fore the  niceties  of  the  feudal  law,  evidently  tranf- 
ferred  them.felves  into  the  Law  of  Nations,  and  be- 
gan an  endlefs  maze  of  trouble  and  confufion,  w^hich 
brought  the  wars  of  thofe  times  almofl:  always  to  a 
ilate  of  civil  war. 

Examples  of  the  above  obfervations  are  to  be 
found  in  every  page  of  the  hiftory  of  the  earlier  ages, 
and  perfonal  contefts  and  hatred  among  Sovereigns, 
the  confequence  of  havino^  their  paffions  thus  called 
forth,  were  the  natural  reluk  of  thefe  cuftoms.  To 
produce  them  were  almoft  endlefs,  and  to  the  atten- 
tive reader  of  hiftory,  unneceiiary ;  thofe,  however, 
which  may  be  fele6ted  in  proof  of  the  points  touch- 
ed upon,  may  be  divided  into  tvro  claiTes  ;  namely 
thofe  which  concern  the  intercourfe  betVv-cen  fuperi- 
or  and  vaifal,  on  matters  immediately  arifing'  be- 
tween themfelves  ;  and  thofe  in  which  the  fuperior 
^  interfered,  in  order  to  do  that  juftice,  and  aiford 
that  defence  to  his  vaffals,  againft  one  another,  which 
he  was  bound  to  do  by  the  fyftem  which  is  the  fub-. 
jeft  of  our  Coino'cntary. 

The  latter  clafs  prefent  to  us  the  pi^iure  cf  a  com- 
mon  Court,  or  high  Tribunal,  in  which  Sovereigns, 

Vol".  I.  Q^  fueh 
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fach  at  leaft  as  acknowledged  one  head,  were  heard, 
and  their  caufes  tried  by  other  Sovereigns  like  them- 
felves.  An  admirable  inilitution !  which,  had  at 
been  adminiftered,  or  could  it  have  been  preferved 
to  this  day,  in  all  its  purhy,  would  have  often 
fpared  ihofe  cruel  appeals  to  the  fword,  which  havie 
fo  frequently  fwept  away  thoufands  from  the  face 
of  the  world. 

As  the  two  great  kingdoms  of  France  and  England 
were  more  implicated  in  thefe  feudal  cifficulties  thcJn 
any  other,  from  the  immenfe  fiefs  pcffeffed  by  the 
latter  on  the  continent ;  the  eafes  which  might  be 
produced,  would  naturally  be  mod  fought  foi*  in 
the  hiftory  of  their  tranfadions,  even  if  we  were 
not,  as  we  are,  more  interefted  from  birth,  and  the 
better  means  of  informatron,  to  examine  them.  T 
fhall,  therefore,  in  the  following  examples,  confirie^ 
myfelf  chiefly  to  the  old  ftory  of  the  P  lam  tags* 
NETS  and  Capetians. 

In  the  year  of  1200,  John,  King  of  England, 
was  declared  guilty  of  felony  and  parricide,  by  the 
Parliament  of  France,  for  the  murder  of  his  nephew. 
Prince  Arthur  ;  his  procefs  was  regular  and  formal ; 
he  was  told  that  whatever  might  be  the  fentence  it 
would  be  executed,  and,  upon  default,  was  convi^iedy  ,-^ 
attainted,  condemned  to  death,  and  declared  to  have  for" 
f cited  his  lands.  (/) 

in  this,  Philip  interfered  in  confequence  of  ajj^ 
peal]  there  was  no  quarrel  between  him  and  John. 
The;  appeal,  hov.ever,  which  brought  on  the  war, 
was^  from  others  as  well  as  from  the  kindred  of 
Arthur. 

The  ftory  of  that  unfortunate  prince  is  well  known  5" 
the  injuries  of  Hugues  le  Brun  are  not.     John 

(j)  Mat.  Psr.  fub-  an.  1202.    Velly.  2.  195. 
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"being  at  Paris,  was  invited  to  the  nuptials  of  that 
nobleman   with  Ifabel    d'Angouleme,    and  was  ib 
ftrack  with  her  beauty,  that  he  carried  her  off  in  the 
way  to  the  church,  and  married  her  himfelf.    Hugues 
flew  to  arms,  together  with  his  kindred,  who  were 
illuftrious  and  powerful,  but  being  foiled  by  the  ty- 
rant, they  appealed  to  Philip,  who  furamoned  him 
before  his   Peers.      According  to  the    feudal   law 
Philip    was  right;  and  had  the  natural  courfe  of 
things  taken  place,  without  alteration  from  other  ex- 
ternal circumftances,  it  ihould  feem  that  England 
ought  to  have  remained  neuter,  and  fecn  its  king 
puniflied. — But  in  fwearing  allegiance,  England  had 
fworn  to  defend  him  againlt  all  enemies,  and  in  all 
cafes  whatlbever,  and  it  had  no  right  to  enquire  into 
the  juftice  of  Philip's  proceeding.     Here  then  is  an 
eminent  effedl  of  the  feudal  fyltem  upon  the  Law  of 
Nations,  in  furnifhing  caufes  for  war.     The  hoftili- 
ties  in  v/hich  the  two  nations  were  thus  involving 
lafted  fifty-Hx  years,  {ff) 

In  the  reign  of  Henry  HI.  the  vifcount  of  Bearn^ 
a  vaffal  of  France,  having  a  difpute  with  Henry,  as 
Duke  of  Guienne,  about  the  property  of  certain  Cal^ 
ties,  threatens  to  complain  of  him  to  the  king  of 
France  as  his  fuperior  lord. 

The  form  of  Summons  to  the  Kings  of  England 
to  do  their  homage,  was  conftantly  regulated,  and 
Philip  the  Hardy,  poffeffed  fuch  power  in  Guienne, 
that  he  even  built  cities  there,  and  of  his  own  autho- 
rity abolifhed,  at  the  requeft  of  the  Englifh  them- 
felves,  certain  cuftoms  which  he  conceived  to  be 
unreafonable.  {g) 

In  the  year  1292  the  Englilh  fubje6ts  of  Edward 
I.  quarrelling  with  the  French  in  Gafcony,  war  was 

(^ff)  The  ftory  of  Hugues  le  Brun,  is  in  Veil/,  2.  192. 
{g)  yeil/,  3.   129. 
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kindled  between  the  kingdoms.  As  King  of  Engf 
land,  Edward  could  only  be  purfued  in  the  ufual 
mode  of  hoilility;  as  Duke  of  Giiienne,  he  was  cited 
like  a  common  lubjecl  to  anfwer  before  his  Lord ; 
and  though  the  greateft  prince  of  his  time  in  power 
and  talents,  the  Citatmi  was  fixed  on  the  Gates  of  a 
Town  in  the  Agenois,  and  not  appearing,  his  Dutchy 
was  confifcated.  {h)  It  is  remarkable  alfo,  that  in 
the  inftrument  of  citation,  he  was  called  King  of 
England,  where  he  was  paramount,  and  not  Duke 
of  Guienne,  where  he  was  really  VaJJah  (i) 

Similar  to  this,  is  a  kind  of  Writ  directed  by  Le- 
wis Huttin  in  13 14,  to  Edward  11.  King  of  Eng- 
land, commanding  him  upon  the  jealty  and  love  zvhkk 
he  hears  hirn;  to  arrefl:  the  Flemings  his  enemies 
wherever  he  could  find  them,  {k)  He  makes  ufe  in 
particular  of  the  word  Dejiroitz,  which  it  ftiould 
leem  had  reference  to  the  narrow  feas  of  England 
where  Edward  was  paramount  ;  no  meniion  is  made 
of  Jquitame  where  he  was  Valfal,  except  in  the  di- 
rc6lion  of  the  Writ,  which  is  addreiied  to  Edward^, 
{imply,  "  King  of  England  and  Duke  of  Aquitainc." 
It  is  true,  there  was  an  alliance  between  the  Kings, 
by  which  enemies  were  mutually  to  be  banifned, 
but  the  word  Fealty,  and  the  mandatory  fiyle  of  the 
whole  Writ  fhew,  that  if  this  was  cot  really  the 
Law  and  cufiom  upon  the  fubje^i,  the  ideas  upon  it 
were  at  leaft  much  confounded. 

In  die  courfc  of  the  war  between  Edward  I.  and 
Philip,  there  is  another  circumilance,  taken  no- 
tice of  by  the  French  hiiiorians,  which  if  they  aie 
right  in  their  notions  of  the  cuiloms  of  that  time, 
is  of  confiderablc   importance  in  the  hiflory  of  the 


(A.)  Vellj.  4.  33,  42.  {tj  Kjmer,  z  617. 

{k)  %«3er,  3.48%. 
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Feudal  Law  of  Nations. — Edward  fuffered  Philip  to 
obtain  an  ealy  conquell  over  Guiennc,    the  homage 
for  which  was  the  caufe  of  contention,  in  order  as  it 
is  faid,  "  that  if  he   got  poifeffion  of   it  again  by 
*'  force  of  arms,  he  might  then  enter  upon  it  in  full 
*'  fovereignty  by  right  of  Conqueft.  (/)     According- 
ly, he  afterwards  lent  an  Embalfy  to  Philip,  telling 
him  that  he  henceforth  renounced  him  as  his  fove- 
reign,    and  held  himfcif  free  from  all  homage.     If 
•this  was  received  law,  it  poinrs  out  the  means  by 
which  vaffals,  who  were  themfelves  powerful  Lords 
Paramount  in  other  places,  might   chaiige  their  vaf- 
fallage  into  full  fovereignty.     The  Engliih  hiilorians 
relate   the  matter,  dilierently,  and  upon  the   peace, 
Philip  flill  remained  Paramount  of  Guienne.     Thele 
circumiiances  however  do  not  affedt  the  reafoning,- 
provided  the  obfervation  of  the  French  writers  is  to 
be  taken  for  lav/. 

About  forty  years  afterw-ards,  Edward  III.  lays 
claim  to  certain  eftates  in  Guienne.  Plad  there  been 
DO  feudal  Court,  he  muft  have  alTerted  his  caufc  by 
force  of  arms  ;  it  was  agreed  upon  how'ever,  that 
it  fhould  be  regularly  brought  before,  the  parliament 
of  France,  which  for  that  purpofe  was  to  confiil  of 
fix  peers  at  leaf!:,  {m) 

But  nothing  exemplifies  the  effe£l  of  the  feudal 
Law  more,  than  the  cafe  of  Edwasd  the  Black 
Prince.  The  fortune  of  France  and  Spain  had 
often  funk  before  him  ;  he  w^as  at  the  head  of  half 
the  former  kingdom  in  Fief,  v-hich  was  thus  divid- 
ed into  two  nations  ,  and  he  v»;as  fupported  by  the 
whole  force  of  England  ;  yet  upon  complaints  made 
by  fome  weaker  vaifals,  he  was  fummoned  in  the 
plentitude  of  his  pow'er,    from   Bmrderaix  to  Paris, 

(P)  Guillaume  de  Nanojs.  &  fee  Velly's  Comments.  4.  4.^. 
{m)  Peers  of  Edward,  as  a  Vaffal  of   France,  Vclly.  Hift.  de 
France,  4.  457. 
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to  aniVer  for  the  condufl  irkich  "  out  of  iu'eaknefs  of 
*'  ccuRfel  and  warJ  cf  knozi-Isdgc*^  he  had  chofeD  to 
purlue.  {f:) 

In  the  fame  fpirit  of  the  la^v,  was  the  celebrated 
Charles  the  Bold  treated  above  a  hundred  rears 
afterwards,  by  Levi?  the  Eleventh.  That  monarch 
held  an  aifembly  of  Notables  ai  Tours,  to  hear  com- 
plaints againft  him  ;  and  he  was  judged  guilty  cf 
leze  majeftr,  attainted,  and  his  procefs  lent  to 
the  Parliament  of  Paris,  who  by  a  common  Ufher 
of  the  court,  fummoned  him  from  Ghent,  the  feat 
of  an  Empire  equal  to  France  itfelf.  (f)  Many  of 
the  provinces  \\  hicb  gave  Lewis  this  right  to  inter- 
fere, were  held  till  verv  lately  by  the  Houfe  of  Auf- 
tria  in  common  with  the  reft  cf  Flanders — we  may 
imagine  the  furprife  and  indignation  which  fuch  a 
proceeding  in  modern  times  would  have  occafioned. 

The  hiilory  of  Flanders  during  the  ages  befope 
us,  contains  many  cafes  of  the  fame  nature  with 
thofe  rekted  above,  (^)  and  wherever  the  feudal 
foperiority  of  France  "extended  iifelfj  thofe  rights 
were  perpetually  exerted.  In  1355,  Charles  the 
Bad,  King  of  Kavarre,  hui  alf  Count  of  LirtuXj 
■was  a  lelied  at  Rcuen,  thrown  into  prifon,  icterro- 
gated  like  a  common  criminal,  and  threateiied  with 
death,  {q)  If  war  had  not  exiiled  at  that  time  be- 
tween France  and  Navarre,  we  may  fuDpofe  that  it 
would  have  been  the  immediate  confequence,  and 
thus  from  the  perpetual  cocfufion  of  authority  be- 
tween depenaent,  and  independent  ftates,  the  one 
might  legitimately  be  coDfifcated,  in  confequence  of 
the  quarrel  of  the  other ;    the  power  of  the  laft. 


I. 


(..)  FroiiTart,  v.  i.  ch.  247-  ^^)   Commlnes,    L.  5.  c>..  .. 

f_r)  l>u  Moct.  Ccw-p.  iplom.  ucir.  i.  paffim.  Leibnitz,  Codex. 

Kc\  iroiiTir.  ancc.  131 5. 
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was  often  forced  into  aftion,  in  confequence  of  the 
k'yal  delinquency  of  the  firft. 

The  fpiritof  thefe  cuftoms  as  has  been  obferved, 
was  not  however,  confined  to  France  :  In  the  con- 
tcii  with  Scotland,  v/hen  John  Baliol  confented  to 
do  homage  to  Edward  I.  that  naonarch  made  him 
feel  his  dependence  in  a  manner  that  would  flartle 
the  weakeft  crowned  heads  of  modern  times  ;  and 
:Rymer  has  preferved  no  lefs  than  fix  fummcnfes  to 
him  to  appear  at  Weftminfter,  in  order  to  plead 
like  any  other  fa bjedl  in  the  common  courts  of  the 
Realm,  (r)  In  this,  without  entering  into  any  un- 
neceflary  queftion,  (which  has  produced  fo  much 
animofity  between  the  -cotch  aud  ELglifn  writers) 
whether  this  fuperioiity  was  ufurped  or  not,  it  is  fuf- 
ficient  to  obferve,  that,  (his  title  being  allowed,) 
he  did  no  more  than  what  the  then  Law  of  Nations, 
operated  upon  by  the  feudal  Syftem,  permitted  him 
to  do  ;  and  Baliol,  upon  this  principle,  ho-v\ever  in* 
dignant,  did  not  refufe  to  comply. 

The  Emperors  were  for  ever  engaged  in  conteits 
of  the  fame  kind,  involving  the  fame  train  of  diffi- 
culties.  Henry  of  Luxemburg  underftood  and  pur- 
fued  them  ;  his  interference  in  the  affairs  of  almoft 
every  Town  in  Italy,  was  founded  upon  them  ; 
and  the  Crown  of  Naples  was  once  ccntifcated  ia 
full  Diet,  in  confequence  of  feudal  defaults.  [5) 

At  another  time,  the  Pope  who  pretended  to  thfe 
right  of  homage  from  his  crown,  knew  how  to  de- 
fend  his  royal  vaffal,  and  excommunicated  and 
thereby  effedtually  repulfcd  the  attempts  of  the  Em- 
peror Otho  upon  it,  during  the  beginning  of  the 
reign  of  the  famous  Frederick  IL  (/)  The  German 
Conftitution  indeed  at  this  day,  is  pregnant  with  the 
genius  of  this  Law  of  Nations  ;  and  had  the  feudal 

(r)  Rym.  II.  603,  605,  6c6,  608.615,  616. 
•f;  (s)  Keifs.  Hift.  de  i'Empire,  i.  149,  50,  51. 
(/)  Heifs.  2.  iS.  Burignj  Hift.  de  Sicile,  2.  12, 
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polity  continued  in  all  its  vigour,  the  States  of  Eu- 
rope would  probably  wear  an  appearance,  not  very 
unlike  in  its  effeds,  that  which  the  Germanic  Alli- 
ances at  this  moment  prefent  to  us. 

At  the  fame  time  that  the  operation  of  the  feudal 
fyftemupon  the  cufloms  of  the  Sovereigns  of  Europe, 
was  to  introduce  a  kind  of  high  Court  in  which  ma- 
ny caufes  of  material  importance  were  determined  ; 
the  VaiTals  who  thus  bowed  to  the  authority  of  their 
Superior  and  their  Peers,  poiTelfed  privileges  in  their 
turn,  which  often  influenced  the  turn  of  public  af- 
fairs. They  were  Judges,  as  well  as  Suitors,  in  the 
Lord's  Court,  and  for  the  moft  part  claimed  the  right 
of  oppofing,  if  they  pleafed,  any  alienation  of  his 
iiefs  which  the  Lord  was  inclined  to  make.  Thus, 
they  became  very  important  parts  of  the  executive 
.  Government  of  the  State,  and  hence  it  is,  that  in 
almoft  all  the  old  Treaties  of  peace,  the  ratification 
of  the  greater  Barons  of  the  Country,  was  generally 
neceffary,  and  appears  in  all  due  form  together  with 
the  fignature  of  the  king  himfelf — The  fame  privi- 
lege no  doubt  might  be,  and  is  enjoyed  in  fome 
countries,  without  any  reference  to  the  feudal  iyHem, 
But  this  is  rather  the  confequence  of  particular  con- 
flitutions,  than  of  the  Law  of  Nations  ;  and  in  thofe 
cafes,  the  particular  conflituticns  muft  be  fpecified 
in  order  to  come  at  the  knowledge  of  the  cuftom. 
In  the  cafes  before  us,  to  fay  that  the  feudal  fyfleni 
prevailed  all  over  Europe,  is  to  fay  at  once  that  thefe 
privileges  were  parts  of  the  European  Law  of  Nati- 
ons- 
There  v/as  another  part  of  the  feudal  Cufloms, 
which  had  fo  immediate  an  cflect  upon  the  rights  of 
ftates,  (and  it  remains  indeed,  in  many  parts,  to  this 
day,)  that  it  would  be  hardly  poffiblc  in  this  place 
to  pafs  it  by.  This  was  that  famous  right  of  the  fu- 
preme  Sovereign  to  all  thofe  fiefs^,  whatever  might 
be  their  extent  or  power,  which  were  left  with|fut 
ahead,  when  the  reigning  family  failed  for  want  of 

pofterity. 
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pofterity.  In  this  cafe  the  fief  reverting  to  the  Lord, 
he  was  entitled  either  to  reunite  it  to  his  crown,  oi 
he  granted  it  O'  t  again  to  other  vaffals,  by  the  cere- 
mony of  Inveftiture. 

No  length  of  poffefTion  could  bar  this  right  of  the 
Lord,  or  transfer,  confiftently  with  law,  the  iDower 
to  grant  the  fief  by  will,  ^though  fuch  power  in  other 
cafes  prevailed)  or  to  elect  a  new  Sovereign,  by  the 
fubordinate  vaffals.  But,  as  may  be  fuppofed,  the 
clafh  of  interefts  among  contending  States,  was  per- 
petual, and  the  intricacies  of  Law  without  end, 
when  thefe  claims  w^ere  brought  forward.  The 
fame  difficulties  have  often  attended  the  Chanceries 
and  Parliaments  of  particular  kingdoms,  according 
to  their  municipal  conftitutions  ;  but  thefe,  arifing 
entirely  from  the  feudal  law,  which  was  the  fame 
or  nearly  the  fame,  all  over  the  Wefiern  nations  ; 
ihefefuits,  were  brought  forward,  if  I  may  fo  faVa 
in  the  Chancery  of  Europe  itfelf. 

The  two  Kingdoms  of  France  and  Germany, 
being  the  two  great  powers  into  which  the  integral 
empire  of  Charlemagne  branched,  and  from 
which  it  put  forth  many  frelli  flioots  ;  the  influence 
in  Queftion  was  moft  felt  among  the  kingdoms  and 
Hates  dependent  upon  them.  I  fi^all  fdecl  a  very 
few  examples  of  it,  in  proof  cf  the  above  obferva- 
tions. 

Charles  Count  of  Anjou,  the  famous  Conque- 
ror of  Naples,  in  1246,  married  B;:atr ice,  young 
eft  daughter  of  the  laft  Earl  of  Provence,  who  wil- 
led that  fhe  fhould  fucceed  to  the  fovereignty,  before 
Margaret  her  elder  fifter,  the  Queen  of  Saint  Lewis, 
While  that  monarch  lived,  IVlargaret  was  forced  to 
acquicfccin  this  difpofition.  Upon  his  death  how^- 
ever,  fhe  prepared  to  alTert  what  flic  conceived  to 
be  her  rights  ;  and  in  this  ftate  of  things  the  Empe- 
ror. Rodolph,  of  Hapsbourg,  took  upon  him felf 
to  judge  of  the  diipute.  He  did  this  as  Lord  Para- 
mount,  the  earldom  of  Provence  beicg  a  fief  cf  the 

old 
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Old  kmgdom  of  Jr/es,  which  had  been  itfelf  a  fief 
of  the  Enlpire,  and  at  that  time  reunited  to  it,:  atid 
in  confequence  of  this  right,  he  gave  the  inveftiture 
to  Charles.     Whoever  confiders  the  remotenefs 
of  the  firil  Emperors  who  were  fovereigns  of  Pro- 
ijence,  and  the  chain  by  which  this  right  of  RodolpE 
proceeded,  will  have   a  very  complete  idea  of  the 
point  in  queftion.     Provence  was  the  acquifition  of 
Charlemagne  in  the    eight    century  j — his   grandfoil 
Charles  the  Bold  being  Emperor,    granted  out 
the  Kingdom  of  Arles  to  Boson,  from  whofe  fa- 
mily the  Earldom  palTed  by  marriage  to  the  Counts 
of  Barcelona.     Upon  the  failure  of  their  line  in  the 
thirteenth  century,  the  then  Emperor,  having  all  the 
rights  that  iifaed  from  Charles  the  Bold,  exercifed 
this  ad  of  fovereignty.  {u) 

Two  centuries  afterwards,  and  in  another  coun- 
try. Upon  the  failure  of  the  male  line  of  the  laft 
Houfe  of  Burgundy  in  the  perfon  of  Charles  the 
Bold ;  Lewis  king  of  France  immediately  feized 
upon  Artois,  and  Burgundy,  as  fiefs  of  the  Crown— ^ 
the  wars  of  France  and  Auftria  which  have  fo  long 
defolated  all  Europe,  and  which  at  this  moment 
Ihake  it  to  its  centre,  arofe  in  part  from  this  fourcci 

A  more  important,    becaufe  a  more  intricate  ex- 
ample, is  aflbrded  by   Milan — the    quarrel    about 
w^hich  was  endlefs  between  Charles  V.  and  Fran^ 
CIS  I.  The  rights  of  Francis  were  derived  to  him 
from  Lewis  XIL  who  while  duke  of  Orleans,    had 
married  Valentine,  the  laft  of  the   Vifconti  family,'^'^' 
the  male  line  failing.      The  right  was  queftioned"'^ 
merely  becaufe  the  contract   of  fucceffion,  in  virtue!'*^] 
of  the  marriage,    had  not  been  confirmed  by  the^;  *^j 
Emperor,  to  whom  the  Dutchy  regularly  efchcat-ed.  '■ 
Lewis  however,  had  afterwards  held  it  by  an  adual 
inveftiture,   v/hich  again  was  to  convey  the  right  yi^\ 

(«)  See  HeMult,  Hlft.  Chron.  de  Fr.  I.  238, 

his 
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hispofterity,  only  in  the  cafe  of  the  marriage  of  his 
daughter  Claude  with  Charles  V.  then  duke  of  Auf- 
tria  ;  which,  not  having  taken  place,  the  right  llill 
returned  to  the  Emperor — and  hence  arofe  another 
caufe  of  the  perpetual  contention  between  the  two 
rivals,  (w) 

",..  I  am  fenlible  that  in  thefe  cafes,  and  many  others 
that  might  be  adduced,  I  may  almoft  appear  to  be 
relating,     what  rather  belongs  to  the  Jus  Publi- 
cum,    as    founded    upon    particular    conventions, 
than  the  general   Law  of  Nations  ;    but  accurately 
fpeaking,  thefe  contelts  did  not  arife  in  confequencc 
of  any  particular  Treaty,    or  Renunciation  between 
two  States,  but  from  the  mere  efie6l  of  the  feudal 
Law,  known  all  over  Europe,  and  therefore  accor- 
ding  to  us,  the  Lav/  of   Nations  itfelf     In  many 
other  points  that  have  been  touched  upon,  thisrea- 
foning  muft  be  alio  underftood  to  apply.   The  Law  of 
Nations,  is  the  law  for  a  particular   clafs  of  ftates ; 
writers  upon  the    fubjedt  fay  (and  very  properly) 
Sovereign  States.     But  the  fovereignty  of  thefe  Hates, 
according  to  themfelves,  admits  of  much  modifica-^ 
tion  ;  fome  being  Tributary,  and  fome  bound  by  un- 
equal alliances.     In  general,    however,  when  they 
have  been  entrufted   with  the  free  adminiflration  of 
public  affairs,  and   have  had  the  power  of  making 
treaties,  or  the  rights  of  war,  or  of   embalfy,  they 
have  uniformly,  by/the  writers  on  the  fcience,  been 
confide  red  as  foiming  part  of  the  fovereigns  of  the 
world.— -But  the  feudal  vaffals,  however  bound  to 
obey  their  Lords  Paramount,  in  many  points,  were 
precifely  in  this  fituation  ;    and   they  are   therefore 
aftually  clafi'ed   among  Stales  in  the  various  codes 
of  the  Lav/  of  Nations,  (^j 

(zy)  Guicclard,   1492.  i52i.Heifs.  I.  215.  Note  6. 
(.v^Gfot.  dej.  B.et  P.   i,  2,   3,  Mackenzie   Preced.    of   Nat. 
12.  V/icqu^f-iit  de  rAmbafs.  25,  59.  "Vaitel.  I.  41. 

Indeed 
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indeed  whoever  recolle6ls  that  John,  and  Henry 
III.  were  Feudatories  of  the  Pope,  and  performed 
fervices  as  fuch,  (y)  mud  either  deny  that  thofe 
Kings  of  England  were  Sovereigns ;  or  admit  that 
all  the  Barons  of  Europe  were  Sovereigns  alfo. 
Whatever  concerns  them  before,  muft  neceffarily  be 
related,  and  the  whole  fpirit  of  the  feudal  law,  as  it 
governed  the  intercourfe  of  fuperior  and  vaffal,  or 
of  valfals  among  one  another,  becomes  alfo  the 
fpirit  of  the  law  of  nations.  In  this  opinion  (though 
he  has  rather  hinted  his  fentiments,  and  by  way  of 
comparifon,  than  laid  down  the  point  at  large,) 
I  am  borne  out  by,  perhaps,  the  greateft  of  our  an- 
tiquaries. 

"  The  King,"  fays  Sir  Henry  Spelman,  divided 
"  his  territories  in  dilfferent  ways  ; — Provinces  to 
''^  Dukes,  Counties  to  Earls,  Gaftles  and  Signories 
"  unto  Barons;  rendering  unto  him.  not  ex  pado, 
"  vel  condi6lo,  (for  that  was  but  cautela  fuperabun- 
"  dans)  but  of  common  right,  and  by  the  law  of  na- 
'*  lions  ;  for  Jo  I  may  term  thefonidal  law  then  to  le^  in 
'^'  our  Wejiern  orb,)  all  foudal  duties  and  fervices 
^'  due,  &c.  &c.  though  no  word  werefpoken  of  them.'''* 

Pofiibly  this  reafoning  may  be  deemed  unfatisfac- 
tory  by  Come  ;  to  others  it  may  leem  uuneceOary  ; 
but  as  this  work  may  fall  into  the  hands  of  perfons 
not  led  by  profeffional  habits  to  confidcr  this  part  of 
the  fubjeft  ;  by  them  it  will  not  be  thought  an  intru- 
sion ;  and  I  have  adjudged  it  the  more  neceffary  to 
difcufs  the  point,  even  at  the  hazard  of  being  thought 
prolii',  becaufe  I  would  not  appear  from  attachment 
to  a  favourite  "idea  or  fyflem,  to  introduce  into  a 
treatife  of  law,  any  thing  not  warranted  by  argu- 
ment and  fact. 

(v)  Hume,  2.   15.  (i)  Spelman  of  Pxrliaments,  ab  inlt. 
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CHAP.    XIII. 

OF  THE    INFLUENCE  OF  CHRISTIANITY,    AND  THE 
ECCLESIASTICAL     ESTABLISHMENTS. 


HE  Law  of  Nations  being  founded  in  a  great 
meafure  upon  the  fyftems  of  morality,  good  or  bad, 
purfued  by  certain  fets  or  claffes  of  people ;  and  Re- 
ligion being  every  where  the  ground- work  of  the  mo- 
rality obferved,  the  Chriftian  religion,  as  we  have 
mentioned  in  a  former  chapter,  (a)  may  be  fuppofed 
not  merely  to  influence,  but  to  be  the  chief  guide  of 
the  chrillianlaw  of  nations. 

It  certainly  has  had  fo  powerful  an  effeft  upon  it, 
that  wherever  it  has  exiiled,  it  has  gone  the  fartheft 
of  all  caufes  to  introduce  notions  of  humanity  and 
true  juftice  into  the  maxims  of  the  world.  The 
great  proof  of  which  is,  that  if  we  compare  the  con- 
duct of  Christian   nations,  v.'ith  that  of  nation^ 

(«)  See  Chap.  V. 
Vol.  II.  B  proSdTing.. 
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profeffing  any  other  religion,  (whatever  may  be  their 
ftages  of  improvement,  or  in  whatever  sera  of  their 
glory,)  the  refuk  I  believe  will  be  uniform  and  uni- 
verfal,  that  the  one  will  be  eminent  over  the  other 
for  regularity,  equity,  and  benevolence.  In  making 
the  compariibn,  it  would  be  unfair  to  bring  iuto  the 
account,  any  of  thofe  nations  that  are  ftill  approach- 
ing to  a  ftate  of  nature.  I  pafs  by  therefore  all 
people  who  may  yet  be  denominated  favage,  and 
refer  for  the  fake  of  greater  accuracy,  to  the  moll 
eminent  alone  of  the  nations  of  antiquity,  and  of 
the  moderns  who  live  under  a  perfuafion  different 
from  ours. 

The  Greeks  under  the  seras  of  Pericles, 
Socrates,  Epaminondas,  and  Agesilaus^  and 
the  Romans,  under  the  reign  of  Augustus,  (which 
for  polifli  and  refinement  has  become  proverbial,) 
had  advanced,  I  believe  it  will  be  owned,  to  their 
fummit  in  every  fort  of  knowledge;  the  names  of 
Socrates  and  Cicero  would  alone  be  fufficient  to 
prove  it.  Yet  we  need  only  refer  to  the  flight  Iketch 
already  given  of  their  maxims  with  refped  to  their 
intercourfe  with  foreigners,  {h)  to  be  convinced  of 
their  backwardnefs  in  the  knowledge  of  the  law^  of 
nations  confidered  as  a  fcience. 

If  commerce  and  the  acquifiiion  of  riches,  by  vi- 
liting  every  nation  in  the  known  world,  could  con- 
duce to  perfedion  in  this  law,  the  CarlJiagi?nans 
promifed  fair  to  be,  in  this  refped,  the  mofl:  perfedt 
people  of  antiquity.  The  favagencfs,  rapacity,  and 
injullice  however,  of  every  kind,  which  marked 
their  condud  towards  all  foreign  nations,  are  too 
well  known  to  detain  us  longer  upon  them. 

If  we  look  to  the  Mahometan  and  Turkifi  nations, 
(though  their  power  has  been  equal  to  the  greateft, 
and  their  Empire  of  conf.dfrable  durationj    their 

n>)  Cbap.  \h 
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ignorance  and  barbarity  reprefs  all  examination,  and 
if  they  have  received  any  improvement  fince  the 
days  when  they  firft  fet  foot  in  Europe,  it  is  proba- 
bly from  their  connexion  with  people  profeffmg  the 
very  religion  which  they  moft  hate  and  defpife. 

The  fame  inferiority  in  this  fort  of  condn61,  is  to 
be  found  even  among  the  Chinese,  fo  famed  for 
eminence  in  every  other  branch  of  knowledge,  and 
in  the  fcience  of  morals  itfelf.  Their  wars  have  al- 
W'ays  been  carried  on  with  Eajiern  barbarity,  and 
their  known  laws  againfl  ft  rangers  would  alone  tie- 
monftrate  the  point. 

Among  the  Christians  on  the  other  hand,- 
every  thing  is  conduced,  or  at  lead  enjoined,  by 
received  and  general  laws,  upon  principles  of  the 
moft  extenlive  humanity  and  the  moft  regular  juftice^ 

I  am  aware  that  this  was  by  no  means  the  cafe 
during  the  centuries  before  us,  of  which  the  pi6lure 
of  manners  brought  forward  in  a  former  chapter, 
(r)  is  a  fufficient  proof;  and  as  Christianity  had 
then  been  long  known  in  the  world,  it  may  fairly  be 
afked,  of  us,  if  the  precepts  which  it  holds  forth, 
are  the  chief  caufes  of  that  benevolent  and  equal 
morality  on  which  the  modern  nations  pride  them- 
lelves,  how  it  came  to  pafs  that  during  all  the  ages 
that  have  been  mentioned,  its  etfeds  were  not  more 
vifible  upon  the  cuftoms  of  mankind? 

The  anfwer  is  to  be  drawn  partly  from  civcuni- 
ftances  in  the  hiftory  of  Europe,  partly  from  the  re- 
moteneis  which  is  often  to  be  obfervcd  between 
caufe  and  cffeft.  More  than  three  hundred  years 
palTed  on,  before  it  was  poffible  for  Cwristianity 
to  interpofe  with  effeft  in  the  lav/s  of  the  world,* 
thofe  who  had  the  power  of  making  laws,  having 
been  fo  far  from  adopting  its  precepts,  that  it  became 
the  objeft  of  thek  moft  violent  perfecmicus.     For 

h:)  See  Cliap  IX. 

B  2  four 
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four  hundred  years  afterwards,  Europe  was  torn  to 
pieces  by  the  rage  of  difierent  races  of  barbarians, 
who  prelied  upon  one  another  too  faft  to  allow  any 
time  for  the  iiiiider  dcdtrines  of  peace  to  take  efiedt, 
and  who  molt  of  them  profeffed  a  religion  "whofe 
precepts  were  the  very  reverfe  of  thofe  of  Christi- 
anity. The  undulations  of  that  llorm  remained 
long  after,  and  the  corruptions,  the  degeneracy,  and 
diffentions  of  the  Church,  prevented  it  from  fullil- 
ling  its  duty  even  when  order  had  been  reftored. 

The  Volume  of  duty  however  laid  before  us  by 
Christ,  continued  always  the  fame  ;  and  whoever 
confulted  it  even  in  the  dark  interpietations  which 
ambition  or  avarice,  fuperftition  or  ignorance,  but 
too  often  put  upon  it,  found  benefit  from  it  in  the 
end.  Its  progrefs,  though  perpetually  interrupted, 
Vvas  finally  certain,  and  mankind  at  length  eupjy 
what  was  intended  for  them  long  ago. 

Let  no  one  here  fay  with  too  great  confidence) 
that  the  order  now  efiablifhed  in  the  Law,  is  owing 
to  extraneous  caufes;  to  the  natural  tendency  of  men 
towards  improvement;  the  eftabliilimentof  govern- 
ment; the  extenfion  of  commerce;  or  the  progrefs 
of  the  fciences.  Thefe  can  no  doubt  do  much ;  buc 
could  they  of  themfelves  alone  have  reformed  the 
Law  of -Nations,  the  Sets  of  People  we  have  juft 
mentioned,  would  have  prefented  us  with,  a  Code  ot 
maxims,  and  a  pradlical  condud,  far  diiibrent  from 
that  v/hich  we  have  been  able  to  difcover,  even  at 
the  very  higheft  points  of  their  refinement.  Eefides, 
nations,  with  one  or  tv/o  exceptions,  have  for  the 
moft  part  dated  their  progrefs  in  morality  from  the 
e}X)ch  of  their  converficn  ;  and  in  the  hifiory  of  the 
corruptions  of  the  church  itfelf,  it  is  confpicuous, 
that  morality  has  been  at  its  loweft  ebb,  when  the 
church  was  moft  abandoned  to  worldly  afiairs,  or 
moft  corrupted  by  Bigotry  and  Superliidon.  The 
progrefs  of  mankind  however  went  on  in  all  other 

points. 
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points,  notwithflanding  their  depraved  notion  of 
chriftianity,  had  it  alio  gone  on  in  the  fcience  of 
morals,  the  argument  would  be  fairly  deftroyed. 

An  example  of  the  truth  of  thefe  obfervations  is 
but  too  near  us  both  in  tirne  and  place  j  for  it  has 
been  obvious,  that  the  people  of  France  were  led, 
firfl  to  tolerate,  and  then  to  rejoice  in  the  fhocking 
crimes  of  their  Convention,  in  almoft  exaft  propor- 
tion as  the  latter  was  able  to  extinguifh  among  them 
their  ideas  of  religion.  They  afibrd  us  the  proof  alfo 
of  the  conuedlion  between  morality  and  the  I. aw  of 
Nations,  fince  the  extinction  of  the  one,  was  the 
iignal  for  thofe  pre  ten  lions  and  ufurpations,  which 
juftly  drove  away  their  Ambaifador  from  a  refpeft- 
able  Republic,  (^)  and  called  the  greater  part  of 
Europe  to  arms. 

Poflibly  it  may  be  argued  that,  as  according  to 
our  own  account,  effects  are  long  in  their  production ; 
if  the  fyftems  of  morality  w^hich  have  been  given  by 
the  ancient  Philofophers  of  Greece  and  Rome;  by 
"Confucius,  ox  Mahomet,  or  Brama,  contain 
principles  which  have  an  equal  tendency  with  Chrif- 
tianity to  render  their  followers  more  humane  and 
benevolent,  the  Law  of  Nations  is  not  fo  fuperiourlv 
obliged  to  that  religion. 

Admitting  the  fad  for  a  moment,  it  will  not  afiecJ 
the  argument  in  queftion,  which  is  confined  to  the 
iimple  circumftance  that  Chriftianity  has  already -pro- 
duced  a  certain  effed;  and  the  moll  it  can  therefore 
amount  to  is,  that  the  other  fyftems,  when  pra^id' 
jhall  have  accorded  with  them^  will  at  fome  fiitur.e  pe- 
riod do  that,  which  they  have  not  yet  done. 

The  facl  however  does  not  w^arrant  the  fuppoli- 
tion.  It  muft  be  ov/ned  that  we  muft  always  allow 
every  force  to  the  fpirit  and  genius  of  Codes  of 
Lav/;  and  if  refinement,  or  notions  of  juftice  appear 

(d)  America, 

iu 
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in  them,  it  will  be  fair  to  attribute  a  confiderable  por- 
tion of  them  to  the  people  that  could  produce  them, 
thouga  their  praftice  may  be  different  from  the 
theory.  But  the  pradice  of  the  antient  nations  was 
fo  far  from  a  violation,  that  it  was  an  abfolute  fulfil- 
ling of  the  law;  nor  were  any  of  the  inftances  of  in- 
juftice  that  have  been  mentioned,  r.ot  fupported  bv 
the  writings  of  Solon,  and  Ariftotle;  of  Ulpian  and 
Pomponius.  [e]  Thefe  Cedes,  hovv'ever,  were  com- 
pofed  under  whatever  influence  the  precepts  of  the 
religions  of  the  countries,  fuch  as  they  were,  could 
"be  fuppofed  to  have;  and  it  would  have  been  better 
for  the  world  if  the  concurrence  of  fo  many  religions, 
in  the  praife  of  whofe  toleration  Mr.  Gibbon  has 
been  fo  copious,  could  have  produced  a  better  effect 
•upon  the  codes  of  the  Law  of  ISIations  then  in  exif- 
tence.  However  oppoflte  might  at  hrft  have  been 
the  ccnduci  of  men,  they  wculd  at  laft  have  been 
improved,  though  by  degrees  almoft  infeniible. 

tjpon  the  whole  then,  ev«=n  upon  the  fuppolition 
that  we  are  not  able  to  trace  the  effeft  of  Christi- 
anity upon  the  Law  of  Katioiis  Jfep  hy Jiep,  and 
that  men  were  over-run  with  barbarifm  long  after 
their  converfion ;  it  is  by  no  means  confequential 
that  it  has  not  in  the  end  been  the  great  caufe  of  the 
improvem.ents  witneffed  by  later  times;  aod  although 
in  examining  its  effects  chronologically,  we  are 
bound  to  take  notice  of  them  under  whatever  form 
ihey  prefent  themfelves;  whether  in  the  immediate 
improvement  caufed  by  an  attention  to  its  principles 
:in  their  purity;  or  in  the  ftrange  cuftoms  and  maxims 
which  arofe  out  of  their  corruption  ;  fjll  the  point 
tiolds  firm,  that  if  a  particular  let  of  morals  begets  a 
particular  Law  of  iSations,  and  thofe  morals  ema- 
nate almofi:  alwavs  from  religion,  the  difference  be-  ■ 
eween  the  Law  of  Ts'ations  profeffed  by  the  Chris° 

(e)  See  Chap.  \T. 
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TiAN  Republic,  and  that  piofeffed  by  other  clafles 
of  people,  muft  ultimately  have  been  owing  to  the 
Christian  Religion. 

Thefe  obfervations  being  premifed,  we  Ihall  pro- 
ceed to  take  notice  of  every  effect  upon  the  law  be- 
fore us,  which  we  think  can  in  any  wile  be  attributed 
to  the  influence  of  Christianity,  or  its  EUablifh- 
meuts;  whether  they  were  well  or  ill  direded;  whe- 
ther they  enlarged  or  corrupted  the  mind  ;  whether 
they  were  the  inflruments  of  good  or  evil. 

One  of  the  iirft  and  beft  of  its  efleds,  was  to 
foften  thofe  nigged  features  which-  the  manners  of 
Europe  had  aflumed  from  the  time  of  the  irruptions 
of  the  Barbarians.  •*"' 

Behold,  fa.ys  Adam  of  Bremen  (fpeaking  of 
Denmark)  this  piratical  people,  who  formerly  depo- 
pulated .the  entire  provinces  of  Gaul  and  Germauv,- 
now  content  within  their  own  boundaries,  and  leav- 
ing w^ith  the  Apoftle,  We  will  fet  our  affedtiocs  on 
things  above!  Behold  this  country,  formerlv  impof- 
fible  to  be  vifited  on  account  of  its  idolatrous  wor- 
fhip,  now  laying  afide  its  natural  furv;  liilening  to 
the  voice  of  the  preachers  of  truth;  and  after  de- 
i?:roying  the  altars  of  daemons,  erecting  thofe  of 
Chrift.  (/) 

Pour  ce  que  pour  la  garde  et  coafervation,  fays  an 
old  Treaty,  de  toutes  Polices,  Gouvernements,  et 
Bien  publicq.  n'eft  rien  plus  utile,  ni  plus  neceffaire, 
que  Paix,  Amitie,  ct  bon  union  par  enfenible,  qui 
font  mer  de  tous  biens  et  vertus,  a  caufe  que  kfer-vicc 
drSni  ejl  augmcnte,  &c.  {g) 

We  have  fecn  in  a  former  chapter,  iji)  the  iealoufv 
with  which  Grangers  were  viewed  bv  many  of  the 

(/)  Ecce  populus  ille  piratlcu?,  <S;c. — Adam.  Brcir.  de  Sir. 
Dan.  p.  41. 

{g)  Tr.  d  alliance er.tre  Brabant,  Middleboure.  &c. — Kecufil 
des  Trailer,  i.  735, 

(^)  Chap.  VIII.  ad  5n. 

laws 
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laws  of  the  northern  people ;  and  the  cruel  rights 
pretended  to  againft  them,  have  already  been  the 
fubje6l  of  our  animadverfion.  By  Itrangers,  I  do 
not  here  mean  thofe  perfons  merely  who  were  of  the 
fame  ftate,  and  chanced  to  be  abfent  from  home;  but 
foreigners,  whofe  language  and  maDiiers,  and  pro- 
bably the  interefts  of  whofe  country,  rendered  thera 
fufpeded,  and  who  on  that  account,  as  we  have  leen, 
were  often  treated  as  if  they  were  declared  enemies. 
In  this  ftate  of  things,  the  mild  fpirit  of  Christi- 
anity operated  with  conliderable  effedi,  in  recom- 
mecding  and  enforcing  a  better  order  of  proceeding. 
Exclufive  of  the  influence  which  it  muft  be  fuppofed 
to  have  had  upon  the  breafts  of  individuals,  its  dic^ 
tates  are  often  exprefsly  mentioned  as  the  foundation 
of  many  of  the  laws  that  were  enaded  to  enforce  the 
duties  of  hofpitality.  By  a  law  of  the  Bavarians, 
preferved  in  Lindenbrogue,  the  care  and  fafety  of 
iirangers  is  enjoined  on  the  penalty  of  fourteen  fhil- 
iiogs.  *'  Deus  nam  dixit,"  fays  the  law,  "  peregri- 
*.^  num et  pauperem,  non  contriilabis  de  rebus  fuis." 
{i)  By  a  law  of  the  Hungarians,  the  latenefs  of 
whole  converfion  (begun  in  the  tenth,  and  not  com- 
pleted till  the  thirteenth  century)  gives  us  opportunity 
to  mark  more  immediately  the  eliedl  of  the  new  re-^ 
ligion,  benevolence  towards  ftrangers  is  enjoined  for 
the  fake,  and  after  the  example  of  Christ. 

"  Nam  Dominus  Virtutum,  ipfe  eft  Rex  Regum. 
"  Jubeo,  ut  per  omnia  et  in  omnibus,  pietate  fultus, 
"  non  folum  parentelse  et  cognatfoni,  vcl  principi- 
"  bus,  live  ducibus,  live  divitibus,  feu  vicinis,  et 
'^  incolis,  lis  propitus;  verum  extraneis^  ct  cun6lis 
''  ad  te  venientibus.  Semper  illud  Domini,  i?i  iuis 
"  hahens,  exemplum,  wifericordiam  volo  ct  in  Jacrif- 
"  cium:'{k) 

(/■)  Lindenbr.  412.  * 

{Jfc)  Refpub.  et  Stat.  Hursgar.  164 

So 
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So  alfo  by  the  eccleiiaftical  laws  of  the  Saxcns, 
the  Prefbyters  of  every  parifh  are  commanded  to  ufe 
their  endeavours  to  iDCulcaie  the  duties  of  hofpita- 
lityamoDg  their  parifhioners,  to  feed  the  hungry, 
clothe  the  naked,  vifit  the  prifons  and  tiie  fick,  and 
love  and  cherifh  fli angers  as  their  brethren,  in  com- 
pliance with  the  precepts  of  the  Founder  of  their 
Religion.  (/; 

But  one  of  the  moft  immediate  effeds  which 
Chviftianity  had  upon  the  face  of  things,  was  in  op- 
poiing,  and  with  no  inconfiderable  degree  of  power, 
the  forcible  current  of  private  war.  The  univerfa- 
Hty  and  duration  of  this  cuftom  has  been  amply  dif- 
cuifcd,  and  we  have  feen  the  accefiion,  force  and  re- 
gularity Vv'hich  it  received  from  the  feudal  coniiita- 
tions.  Kings  in  vain  endeavoured  to  reprels  the  evil 
by  force.  While  every  family  was  in  arms,  the 
power  of  the  Monarch  was  fmall,  and  the  quiet 
voice  of  the  civil  tribunals  could  not  be  heard.  It 
was  then  that  the  Church,  fulfilling-  its  duty,  inter- 
pofed  with  elfe<5t,  and  the  rugged  licence  of  the 
times  was  made  vifibly  to  bend  befcre  the  influence 
of  the  miniflers  of  religion. 

All  the  codes  of  law  had  in  general  afcribed  to 
'Christianity  the  foundation  of  the  moft  folema 
duties  they  enjoined.  The  wanton  ejSuhon  of  Chrif^ 
tian  blood  is  forbidden  by  Charlemagne,  exprefs-i 
ly  upon  the  various  texts  of  fcripture  that  prohibit 
murder;  (772)  and  many  of  the  SaxQ7i  laws  contain  an 
enumeratinn  of  the  virtues  of  a  good  Chriftian; 
among  which,  to  live  at  peace  with  men,  ihey  com- 
mand as  the  moft  eminent. 

(/)  Inftrii.it  ac  doccat  ut  liof|)itaier.  lint;  i;t  r.ullls  It'ne;;antPotiS 
homiiilbus  doiTinm  iuam  deriewent.     Leg.  Eccler..  ap.  Wiilc.  185, 

Efuricntibus  cibum  dare  debemus,  fineniibos  [jotum,  nudi 
operJcndl  fine,  et  iniirinos,  ac  qui  in  carcere  fint  vilitare  debeimis ; 
tt  advenas  excipere  debemus  uti  doniinus  nofter,  ipfe  dicebar,  &c. 
Id.  189. 

(y/.YCrjpIful.  C.7rn1o»-n.  Lib.  5.  Cap.  t8o. 

SucJ^ 
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Such  indeed  had  been  the  ferocity  of  thofe  days, 
that  men  puifued  their  violences  even  within  the 
very  walls  of  places  confecrated  to  prayer  and  hu- 
miliation ;  one  of  the  firft  endeavours  therefore  of 
the  Church,  was  to  abolifh  this  barbarous  cuftom  ; 
and  hence  throughout  the  codes  of  law  among  all  the 
German  nations,  the  Pax  Ecclesi^  makes  fo  con- 
fpicuous  a  figure.  Among  the  Saxons  in  the  fouth  of 
England,  to  fight  within  the  body  of  a  church,  was 
punifhed  with  the  lofs  of  all  that  the  ofiiender  pof- 
felfed  ;  and  to  tight  to  the  death,  was  fuppofed  to  be 
abfolutely  inexpiable.  (;?)  "  How,"  fay  the  words 
of  the  law,  "  can  any  man  think  in  his  mind,  that 
"  he  can  approach  the  altar,  and  afk  a  blelfing  of 
*'  the  minifter  of  God,  if  immediately  afterwards 
"  he  is  to  become  impious  in  word  or  deed  ?  We 
"'  have  all  one  heavenly  father,  and  one  fpiritual 
"  mother,  which  is  the  Church,  and  therefore  we 
^^  are  all  of  us  brethren.  The  peace  of  the  Church 
"  is  the  great  peace  to  be  cultivated  by  a  chiiflian, 
"  and  a.  chriftian  ought  therefore  to  pay  it  the  utmeil 
«  deference."  (o) 

Such  was  ilie  language  of  the  Saxon  iEihered,  ia 
the  opening  of  the  eleventh  century  :  it  was  imitated 
by  all  other  codes  and  punifhments  for  breaches  of 
she  Pax  EccLESLS,  fometinies  corporal,  but  gene- 
rally pecuniary,  were  held  out  by  the  Swedes, 
Danes,  French,  and  Germans,  {p)  By  the  laws  of 
rhe  Frilians,  a  man  who  was  involved  even  in  a 
le^'^al  {(J]  feud,  was  to  enjoy  fecuiity  in  his  own 
iacufe,  in  the  Church,,  and  in  going  to  it  and  return-- 

(;;)  Will;.  Ug.  Sa::.   2. 

(c)    Leg.  ^lhcrJ:d.  ap.  eund.   122. 

(p)  Vice   Loccenius,  Lc;^.   Civ.    Succ.    301.  Jur.    Danic.    Lib; 
u..  63.   The  Capitularies  src   full  of  their.,   ai.d    ihc  Cor.ruetii^ 
dines  Feudales. 
'   iV)  See  Chap  XI, 
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ing  from  it,  under  a  heavy  perialty.  (r)  By  the 
jaws  of  the  Alenianni,  whoever  killed  another  with- 
in the  gates  of  a  church,  was  obliged  to  acknow- 
ledge that  he  had  offended  againft  God,  and  pollut- 
ed his  temple  ;  and  to  pay  fixty  Shillings  to  the  fer- 
vice  or  religion,  and  fixty  to  the  public  treafury. 
(j)  By  tl>e  Kiiglifti  laws  alio,  the  v.'alls  of  a  monaf- 
tery  were  held  as  facred  as  thofe  of  a  church.  (/) 

In  the  coronation  ceremony  of  the  tmperor 
Otho,  (an.  936)  we  have  a  ftrong  proof  of  the 
fenfe  of  the  duties  expeded  by  chriftianity  from 
Sovereigns.  When  the  archbifhop  of  Mayence 
girt  him  with  the  fword,  he  faid  to  him  in  folemn 
terms,  "  Receive  this  fword,  and  make  ufe  of  it  to 
^'  fupprefs  all  bad  Chriftians,  and  the  enemies  of 
*'  Jesus  Christ;  ufe  the  power  and  authority  of 
"  the  empire,  which  God  has  given  you,  to  affure  the 
"  peace  of  the  Church."  [v) 

This  was  the  firfl:  ftep.  They  proceeded  by  de- 
grees to  inculcate  equal  reverence  for  particular  days, 
rendered  facred  from  the  folemn  and  important 
events  which  had  happened  upon  them ;  as  the 
-death  of  Martyrs,  the  call  of  the  Saints,  and  the 
chief  actions  in  the  life  of  our  Saviour.  It  is  indeed 
remarkable  to  refledl  with  w^hat  care,  and  under 
what  heavy  penalties,  the  exad  obfervance  of  the 
Lord's  Day  was  enjoined  by  fuch  men  ;  not  merely 
■with  refpec^  to  quanels,  but  to  labour.  The  laws 
of  the  Bavarians,  proceeded  exprcfsly  upon  the 
fourth  commandment,    puniili  any  one  who    puts 

(r)  Yiomo  faidofus  pacem  habeat  in  Ecclefia,  in  domo  fua,  ad 
EccleGam  eundo,  de  Ecclefia  redeundo,  &c.  Q^ui  hanc  pacem 
eiTre^erit  et»hominem  occiderit,  Novies  30.  folid.  comp.  &c.— 
Heroldus,    L.    L.    Fris.    :43. 

(s)  L.  L.  Aleman.  ap.  Lindenbrog.  364.  Compare  this  v;iili 
the  cuftoms  of  the  \Yorfhipper.s  of   Odin. 

(/)  L.  L.  ^thera:d.   an.    1014. 

ir)  UtiE    I.    56.        , 

oser 


12       INFLUENCE  of  CHKISTIANITy,   and  the 

oxen  to  a  cart  on  the  Lord*s  Day,  with  the  lofs  of 
the  light-hand  ox.  Whoever  works  even  at  harveft, 
on  the  fame  day,  fhall  for  the  fecond  offence  receive 
fifty  ftripes  ;  for  the  third  offence,  he  fhall  lofe  the 
third  of  what  he  gains  ;  and  for  the  fourth,  fhall  be 
deprived  of  liberty,  (w)  In  the  fame  fpirit  were  the 
laws  of  the  Alemanni,  and  a  capitulary  of  Charle- 
magne, which  enjoined  that  fuch  fabbath-breakers 
fhould  be  carried  before  the  Count,  and  being  con- 
vidled,  fhould  remain  for  ever  a  flave,  guia  nolmt 
Deo  vacare.  (x.) 

Pradice,  however,  both  with  refpefl  to  labour 
and  to  feuds,  being  too  generally  at  variance  with 
duty,  notwithftanding  all  thefe  expedients,  others 
were  fallen  upon  of  a  more  ferious  nature ;  and  hov,-- 
ever  marvellous  they  might  fometimes  have  beea; 
however  low  the  influence  of  the  Church  mufl  hav.e 
fallen  to  be  obliged  to  have  recoinfe  to  thefe  pious 
frauds,  flill  their  effeft,  which  was  for  fome  time 
fuccefsful,  and  which  could  only  have  arilen  from 
deference  for  religion,  demcnftrateij  its  power  in  a 
forcible  degree. 

Towards  the  clofe  of  the  tentii  century,  efforts 
had  been  made  to  put  a  flop  to  the  rage  of  private 
war,  by  depriving  the  diflurbers  of  peace,  of  chrif- 
lian  privileges,  (fuch  as  the  rights  of  burialj  ar^d 
exhorting  them  to  abflain  from  hof^ilities,  on  the  fa- 
cred  bodies  of  the  Saints,  which  were  carried  to  a 
sreat  council  of  ecdefiaflics  hcid  at  Lmior'cs  for  thgi: 
.purpofe.  Thefe  endeavours  failing,  an  expedient 
was  afterwards  fallen  upon,  which  for  feme  time  had 
the  defired  effed,  and  gave  rife  to  that  celebrated 
regulation  called  the  Treug  a  Domin  i.  This  truce 
-from  war  was  thus  emphatically  termed  the  truce  or 

(«■)  L,  L.  Boioarior.   De   op.  dom.   die  HIicit.     Heroldus  95. 
\x)  L.  L.  Alemen   -28,  no.  Lindenbrog.  §73.  Cnr.il.    CaroJan. 
i;.i.   S.    6:. 

the 
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the  Lord,  from  the  fuppofition  then  fpread  abroad, 
that  an  Angel  had  brought  a  writing  from  Heaven 
to  a  bifhop  oi  Aguitaine,  commanding  men  to  lay  afide 
their  aniraofiues  on  pain  of  incurring  the  wrath  of 
the  Almighty.  Strange  as  it  may  be  thought,  this 
luppofed  miracle  had  an  immediate  influence  upon 
mens  minds  ,  a  general  peace  took  place  for  feven 
years;  and  afterwards  it  was  agreed  upon,  that: 
Chrifiians  fhould  never  attack  one  another  from  the 
Thurfday  evening  of  one  week,  to  the  Monday  of 
the  next,  on  account  of  the  circumftance  that  the 
paffion  and  the  refurredion  of  our  Lord  had  hap- 
pened on  the  intervening  days,  {y)  This  regulation 
became  at  once  general  in  Europe,  was  confirmed 
by  the  Pope,  (who  denounced  excommunication 
upon  thofe  who  violated  the  agreement ;)  by  various 
aifociations  for  the  better  fupport  of  it ;  and  by  the 
laws,  ordinances,  and  conventions  of  almoft  all  the 
different  States. 

Many  of  the  deeds  are  extant.  In  1027,  we  find 
an  affociation  between  the  bifhop  of  Helena^  in 
RoufTilon,  his  canons  and  clergy,  and  the  body  of 
his  vaffals,  w^omen  as  well  as  men,  by  which 
"  omnigense  hoftilitates,  aggrefliones,  incendise,  ec 
"  latrocinia  prohibentur,  ab  hora  fabbaii  nona, 
"  ufque  in  diem  lanas  hora  prima,"  &c.  {z).  In 
IC45,  there  is  another  league  between  the  Archbi- 
fliop  of  Narbonne,  the  Count  of  P.oufiilon,  and 
other  Nobility  of  the  South,  for  the  better  obferva- 
tion  of  the  Truce  of  God;  {a)  and  in  1054, 
another  mere  general,  for  the  fame  purpofe,  made 
by  Billiops,  Nobles,  and  ordinary  perfons.  It  runs 
thus : 

{y)  Henault  Hift.  Chron.  de  Fr.  i.  154. 

It  is  to  be  vviihed  that  Dr.  Robertfon  had  purfued  his  refearch- 
es  upon  the  origin  of  the  Treuga  Domini  (Note  x.  Intro.  CH. 
\' .)  tarther  than  he  has  dor;e 

(~)  Di:  Moiit.  Corps.  Dip.  Vn.    i.  43. 

"  Treuca, 
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"  Treuga,  feu  Pax  Public  a,  et  Religionis, 
per  decern  Epifcopos,  duos  Comites,  una  cunv 
Abbatorum,  et  Ciericorum,  et  quorundam  Nobi- 
lium,  et  ignobilium  non  minima  multiiudine  fandla, 
''  pro  renovatione,  extentione,  et  ftridliori  obferva- 
■■''  tionc  Treug^  Domini  ;  qua,  prseter  alia, 
'•'  omnes  hoililitates,  ab  occafu  folis  quartae  ferise, 
"  ufque  fecund^e  ferise  illufcente  fole  prohibitce  fue- 
"  rant."  (b) 

By  this  deed,  among  the  other  jufl  refolutions, 
the  payment  of  debts  is  determined  upon  ;  and  fuch 
is  their  love  of  peace,  for  the  fake  of  the  Author  of 
their  religion,  that  whoe^^er  flieds  the  blood  of  a 
chriftian,  is  guilty,  it  is  affirmed,  of  fhedding  the- 
blood  of  Christ  himfelf.  It  is  not  improbable 
that  the  wifh  to  avoid  the  fhedding  of  chrillian 
blood,  fo  often  exprefled  by  different  Potentates 
all  through  the  centuries  from  that  time,  is  derived 
from  this  remarkable  and  charaderiftic  phrafe. 

The  paffions  of  mankind,  however,  heightened 
by  the  little  power  of  coercion  poifeifed  by  the  Civil 
Magiftrate,  could  not  long  be  reined  in  ;  and  as 
that  falfe  fpirit  of  religion  M-hich  evaporates  in  fu- 
perftition,  is  capable  of  little  more  than  fudden  im- 
pulfes  ;  the  rage  for  war,  and  the  thirft  for  private 
vengeance,  broke  out  as  llrong  as  ever  in  a  very  feu 
years. 

The  Church  was  again  obliged  to  interpofe,  by 
the  fufpenfion  of  chriftian  rights ;  but  their  inter- 
poiition  was  vain  among  men  who  laid  no  ftrefs  on 
their  moft  folemn  engagements  ;  and  in  France 
diforder  rofe  to  fuch  a  height,  fi-cm  the  mutual  in- 
valions  of  French,  Arragonians,  Germans,  and 
Brabancons,  that  in  the  South  no  one  could  ftir 
out  of  the  fortified   places,  (c)     In  this  miferablc 

(^)Td.  i.  451. 

{b)  Petr.  de  Marca,  Ccr^cordia,  &c.  ap  Du  !\Iont.  i.  47. 

{c}  Velly  2.  135. 

fituation. 
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fituation,  tranquillity  was  for  a  time  reftored  by  a 
mechanic  of  Puy  in  Auvergne.  This  man,  a  carpen- 
ter by  trade,  being  accuftomed  to  pafs  the  eve  of  the 
Annunciation  in  prayer,  perfuaded  hrft  himfelf,  and 
afterwards  the  people,  that  the  Virgin  Mary 
had  appeared  to  him,  and  commanded  a  general 
peace  throughout  the  world  ;  as  a  proof  of  which, 
fhe  had  fhewn  him  an  image  of  herfelf  and  Son. 
The  limplicity  and  religious  fear  of  the  multitude 
foon  caught  the  inlpiration ;  a  general  peace  was 
reiblved  upgn  ;  a  fociety  was  initituted  on  the  fpot  ; 
and  Biiliops,  and  men  of  all  ranks,  flocked  from 
every  part  to  partake  of  that  tranquillity  which  they 
verily  believed  had  been  vifibly  commanded  by 
Heaven.  Many  were  the  eifeds  of  this  alTociation, 
which  aifumed  the  name  of  the  Brotherhood  of 
God,  and  wore  a  leaden  Agnus  Dei  upon  the  breafl:. 
They  forfwore  drinking,  gaming,  and  luxury,  and 
bound  themfelves  never  to  take  falfe  or  difhonour- 
able  oaths  ;  they  did  more  ;  they  fwore  to  make  war 
upon  the  enemies  of  peace,  and  for  this  purpofe 
alfembled  an  army,  which  defeated  in  two  battles 
the  ravagers  whofe  diforders  had  occafioned  the  In- 
ftitution.  They  were  in  the  end,  however,  not 
merely  defeated,  but  abfolutely  annihilated  them- 
fe  Ives. 

L'Abbe  Velly,  on  the  authority  of  an  antient 
manulbript,  found  at  the  end  of  a  French  Chronicle, 
which  finifhes  with  Charles  the  Wife,  (in  the  four- 
teenth century,)  gives  an  account  fomewhat  differ- 
ent from  De  Lauriere,  {a)  and  attributes  the  origin 
of  this  tranfadion,  not  to  fanaticifm,  but  to  avarice. 
It  had  been  the  cuflom,  fays  the  manufcript  for 
all  the  Princes  and  Lords  in  the  neighbourhood 
of  Puy,  attended  by  a  number  of  tradefmen,  with 
their  goods,  to  affenible  in  that  city  on  ihc  fcad   of 

('/)  Pref.  Or.'onn.  des  Rois  c'e  Fiarce. 

rhe 
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the  Annunciation,  which  brought  great  profit  to  the 
Church.  The  diforders  of  the  times,  however  pre- 
vented men  from  travelling ;  and  a  Canon  of  Puy^ 
unwilling  to  lofe  his  ufual  advantages,  inllru6ted  a 
young  man,  a  firanger  in  the  town,  to  appear  dif- 
guifed  like  the  Virgin  to  the  pious  mechanic,  which: 
produced  all  this  elTecl.  Whether  this  ftory  be  true 
or  not,  and  it  muft  be  owned  that  fuperftition,  ra- 
ther than  true  religion,  was  the  canfe,)  the  event 
proves  the  infiuency  of  Chriilianity  on  the  cuftom's 
of  the  tim^. 

We  have  feen  in  a  former  chapter  {e)  the  univerfal 
cxidence  of  flavery  during  the  earlier  ages,  and  it 
was  fhewn  to  be  chiefly  owing  to  the  efforts  of  Chrif- 
tianity  that  the  Inllitution  was  aboiilhed.  In  the  at- 
tempt to  efieduate  the  abolition,  and  the  fuccefs 
which  in  the  end  attended  it,  we  have  a  full  proof 
of  the  general  influence  of  this  religion  upon  the 
mind,  flnce  no  paffage  of  the  New  Teftament  has 
^{oluioiy  forbidden  the  cuftom;  and  it  is  merely 
therefore  from  the  fpirit  of  the  fyftem  of  morality 
there  difplayed,  that  men  colleded  what  ought  to 
be  their  condu6l  in  this  fefpect.  Commanded  to 
look  upon  all  mankind  as  their  brethren,  it  w^anted 
little  combination  of  the  realbning  faculties  to  difco- 
ver  that  it  was  imcompatible  with  fuch  an  injun6lion 
to  hold  them  in  chains,  exclulive  of  the  benevolent 
effeds  upon  the  heart,  which  the  religion  was  cal- 
culated ^£;«^rfi//y  to  produce,  and  which,  when  pro- 
duced, did  that  from  analogy  which  was  not  exprels- 
ly  com.manded.  After  this,  and  what  v/as  faid  in 
the  beginning  of  this  feftion,  it  is  of  little  confe- 
quence  to  obje6l  that  the  cuilom  of  flaveiy  remained 
for  a  great  length  of  time,  or  that  the  Church  itfelf 
was  pofl~effed  of  numbers  of  flaves.  We  have 
ihewn  that  the  cuftom  of  cnfranchilcment  was  the 

(J)  Chap.  VIIL 

elfea 
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crTecl  chiefly  of  pious  and  chriftian  motives,  and  that 
the  example  was  generally  fet  by  the  rainifters  of  re- 
ligion. No  law,  it  mull  be  owned,  is  to  be  met 
with,  by  which  the  cuftom  was  abolifhed  all  at  once, 
nor  could  fuch  a  law  have  ever  been  juftified  :  I  do 
not  mean  on  account  of  the  claims  of  the  rights  of 
property,  (which,  if  they  are  incompatible  with  di- 
vine inflitutions,  Ihould  never  be  fo  much  confideicd 
as  to  retard  their  effed,)  but  on  the  principles  of  the 
very  benevolence  which  it  was  meant  to  confult;  for 
the  men  who  would  have  been  the  obje6l  of  it,  be- 
ing thus  thrown  fuddenly  on  the  world,  without 
protedion,  or  the  means  of  fupport,  would  have 
been  put  in  a  worfe  condition  than  they  were  in  be- 
fore. It  muft  be  owned  alfo,  that  avarice,  and  the 
love  of  abfolute  dominion,  might  have  thrown  con- 
fiderable  obftacles  in  the  way  of  the  abolition. 

Upon  the  whole,  however,  it  was  not  unwife  to 
truft  it  to  the  voluntary  ads  of  men  guided  by  the 
fpirit  of  their  religion,  which,  as  we  have  feen, 
did  much  in  the  ages  before  the  period  we  are  now 
delcribing,  and  which  continued  its  efforts  long  af- 
terwards. At  the  fame  time  it  is  to  be  mentioned, 
that  many  of  the  Saxon  laws  took  it  within  their 
fcope,  and  did  fomewhat  towards  it,  when  they 
prohibited,  from  chriftian  motives,  the  fale  of  Chrif- 
tians  out  of  the  country,    or  among  Pagans,    ne 

ANIMA  PERDITUR  qUAM  ChRISTUS  PROPRIA    SUA 
VITA  REDEMIT.  {J\  ) 

The  Hungarian  laws,  under  King  Stephen,  v.-ent 
ftill  farther  :  "  If  any  one,"  lays  that  pious  Monarch, 
"  influenced  by  pity,  fhall  have  promifed  liberty  to 
"  his  flaves  or  handmaids,  and  dies  without  having 
"  time  for  a  will,  his  widow  or  fon  fhall  have  povv- 

{f)  Concll.  ^thamenfe,  et  Lib.  Conft.  ap.  Wi.lk.  107.  120* 

Vol.  XL  C  -  et 
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'■  er  to  execute  his  intention,  ^ro  anima  redemptione 
"  fid  mariti.''  (g) 

Hence  alfo,  when  Suarez  marks  the  difference 
which  he  very  juftly  holds  between  the  law  of  nations 
and  the  law  of  nature,  he  adduces,  among  other 
proofs,  the  abolition  of  ilavery  as  arifmg  from  the 
politive  inflitutious  of  the  Chrijiian  Church,  {h) 

But  nothing  on  this  fabjedt  can  be  more  forcible 
than  the  language  of  the  learned  Sir  Thomas  Smith, 
fpeaking  of  bondage  and  bondmen.  "  Howbeit," 
fays  he,  "  fince  our  Realme  hath  received  the  Chrif- 
"  tian  Religion,  which  maketh  us  all  in  Chrift,  Bre- 
"  thren,  and  in  refpedl  of  God  and  Chrift  Co;z/^r^;oj; 
'*  men  beganne  to  have  cotifcience  to  hold  in  captivitie 
*'  and  fuch  extreme  bondage,  him  whom  they  mull 
"  acknowledge  to  be  their  Brother,  and  as  wee  ufe 
*'  to  terme  him,  Chriftian ;  that  is,  who  looketh  in 
"  Chrift,  and  by  Chrifl,  to  have  equal  portion  with 
"  them  in  the  Gofpel  and  Salvation.  Upon  this 
"  fcruple,  the  holy  fathers  and  friars,  in  their  confef- 
"  lions,  and  fpecially  in  their  extreme  and  deadly 
"  lickneffes,  burdened  the  confciences  of  them  whom 
'*  they  had  in  their  hands;  lb  that  temporal  men,  by 
"  little  and  little,  by  reafon  of  that  terror  in  their 
*'  confcience,  were  glad  to  manumitte  all  their  vil- 
*'  laines.  The  holy  fathers  and  friars,  however," 
(adds  this  grave  perfon,)  "  did  not  in  like  fort  by 
"  theirs."  (z) 

Dr.  Robertfon,  in  a  very  learned  and  copious  note 
upon  the  flate  of  flavcs  during  the  earlier  ages  in 
Europe,  has  forftalled  much  that  might  be  adduced 
farther  on  the  fcore  of  authority,  with  refped  to  en- 

{g)  L.  L.  Sandti  StepK.  Refp.  et  Stat.  Hung.  177. 

(A)  Sic  enim  Jus  Gentium  de  fervitute  captivorum  in  bello 
juiio,  in  Ecclefia  mutatum  eft,  et  inter  Chrijilams,  id  non  ierva- 
tur. — De  Legib.  ac  Deo  Legis  L.  2.  G.  \^.  Vide  alio  Grot.  D. 
J.  B.  etP  3.7.9. 

(?)  Commonwealth  of  EngL  I37. 

franchifement 
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franchifement  ori  chriftian  motives.  To  that  note 
(k)  I  Ihall  therefore  refer  the  reader,  and  content  my«. 
felf  with  pointing  out  a  few  other  inftances,  which 
powerfully  confirm  the  opinion ;  fuch  as  the  decree 
of  the  third  Lateran  Council,  under  Pope  Alexander 
III.  by  which  it  is  exprefsly  declared,  that  all  Chrif- 
tians  ought  to  be  exempt  from  flavery ;  (/)  and  a  law 
of  Sweden,  about  the  year  1299,  known  by  the  name 
of  king  Birger's  law,  by  which  the  fale  of  Haves  is 
prohibited,  exprefsly  on  account  of  the  injuftice  of 
luch  a  pradlice  among  men^  whom  Chriji  made  free  at 
the  price  of  his  blood.  \m) 

But  of  all  the  effeds  of  Chriftianity  in  altering 
the  political  face  of  Europe  throughout  all  its  peo- 
ple, and  which  may  therefore  very  fairly  be  deno- 
minated a  part  of  its  Law  of  nations ;  none  are  fo 
prominent  to  obferva.tion  during  thefe  centuries,  as, 
thofe  which  fprang  from  the  influence  and  form  of 
government  of  the  Church^, 

The  Bifhop  of  Rome^  by  means  which  it  falls 
within  the  province  of  Eccleliaftical  Hiftory  to  de- 
duce at  large,  rather  than  of  a  treatife  like  this,  had 
rifen  to  a  height  of  power  wholly  unparalleled  in  the 
hiftory  of  the  world;  and  although  at  firft  he  was^ 
comparatively,  without  tenitory,  without  troops, 
without  riches,  without  feudal  rights;  he  obtained 
by  his  fpiritual  influence  alone  a  defpotifm,  firft  over 
the  minds,  and  afterwards  over  the  temporalities  of 
princes,  which  made  him  foar  far  above  them  all  in 
power  and  pre-eminence. 

It  is  true,  that  in  all  well  regulated  communities^ 
the  effe6l  of  Religion  has  been  fo  great  as  to  refledl 
fconfiderable  refpedability  upon  its  niinifters  ;  but  in 
the  ages  of  antiquity,  and  in  countries  jioi  chriftian, 

{k)  Note  U.  Introd.  Ch.  v. 

(/)  Henault  Klft.  Chron.  I.  195. 

(ni)  Loccen,  Leg.  Suec. 

G  %  their 
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their  influence  has  been  confined  within  the  bounds 
of  a  lingie  flate.  The  High  Prieft,  or  the  Patriarch, 
has  had  much  fway  in  the  Hierarchy  of  his  country, 
and  much  perfonal  influence  over  the  minds  of  his 
countrymen ;  but  it  was  refervedfor  the  Chriflian  na- 
tions alone,  uniformly  to  obey,  though  diflimil  aria 
origin,  charader,  and  language,  and  often  difunited 
by  oppoflng  interells,  one  particular  man  tak- 
en promifcuoufly  from  among  them,  to  expound 
their  religious  duties,  and  be  their  director  in  points 
of  confcience.  Nor  is  this,  while  di veiled  of  ex- 
traneous matter,  fo  incongruous  or  unnatural  as  it 
has  appeared  flnce  the  ufurpations  and  tyranny  of  the 
Supreme  Pontiff.  If  there  is  any  thing  that  can 
unite  men  and  nations  of  the  moft  difcordant  cha- 
racters, it  is  the  profeflion  of  the  fame  religion; 
efpecially  a  religion,  the  veryeifence  of  whofe  mo- 
rality is  to  coniider  all  mankind  as  brethren.  Of 
fuch  a  religion,  thus  generally  profefied,  every  mi- 
nifter,  let  what  will  be  his  country,  will  naturally 
have  an  influence  over  all  communities  whatfoever  ^ 
he  talks  to  them  the  fame  language,  he  teaches  them 
the  fame  truths,  he  is  cloathed  with  a  charadlcr 
which  all  are  bcund  to  refpeft,  and  he  belongs  as  it 
were,  to  the  fame  flate  with  everyone,  or  rather  all 
flates,  in  this  point  of  view  are  indifferent  to  him. 
The  Clergy  therefore,  in  the  natural  flate  of  things, 
are  among  Chriftians,  abfolntely  a  difierent  body  of 
men  from  the  refl  of  the  world.  They  form  a  com- 
munity, made  up  from  other  communities;  they  are 
fele6led  to  be  the  channels  by  which  the  benefits  of 
a  religion  common  to  all,  are  to  be  conveyed  equally 
to  all.  The  whole  world  is  their  care,  and  univerfal 
order  and  benevolence  their  objects,  and  though  the 
unavoidable  divifions  of  mankind  into  feparate  na- 
tions, fupei induce  the  fame  fort  of  divifions  among 
them,'  (which  thus  have  particular  commmunities 
allotted  to  them  as  their  peculiar  charge)  yet  the 
2  bond 
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bond  of  Union  occafioned  by  one  common  religion 
continues  always  the  lame,  and  a  Chriftian  Ecclcfi- 
aflic,  whatever  may  be  his  country,  is  every  where 
entitled  to  the  reverence  and  influence  attached  to 
his  charader. 

But  if  this  be  the  cafe  in  Theory,  (although  the 
imperfedions  and  blindnefs  of  men  have  rendered  fo 
noble  a  theory  abortive  in  the  pradtice,)  the  Supreme 
Head  of  this  venerable  body,  would  naturally  be  in- 
titled  to  as  much  greater  a  proportion  o^  influence 
and  refpedl,  as  the  head  of  any  other  inftitution  pof- 
feffes  above  its  fubordinaie  members.  He  is  feleci- 
ed  to  fuperiutend  the  difciplinc,  the  manners,  and 
the  qualifications  of  thofe,  who  are  themfelves  the 
regulators  of  diicipline  and  manners  to  the  reil  of 
the  world.  All  men  therefore,  ought  fairly  to  look 
np  to  him,  as  to  their  father  and  chief  counfellor, 
and  he  would  in  return  advife  and  correct  them  as 
his  children,  with  equal  fever ity,  and  equal  love. 

Such  adually  is  the  pidure,  which  the  Religcus 
ERablifhments  of  Chri/iian  nations  difplay  to  us  in 
Europe  during  the  earlier  ages,  divefled  of  the  cor- 
ruptioris  which  afterwards  defaced  it.  A  Hierarchy, 
neither  unnatural,  nor  unwile  ! 

It  does  not  fall  witliin  the  fcope  oibur  enquiry,  to 
£atw  by  an  enlarged  detail,  how  the  Patriarchal 
Church  of  Rome,  attained  to  this  pre-eminence  over 
other  rival  churches,  fuch  as  Carthage,  Airfioch,  or 
Conftantinople\  or  how  it  rofe  from  the  equality  in 
which  originally  all  the  Churches  of  Chrifliauity  had 
been  eftablifhed :  Neither  is  it  more  relevant  to  trace 
minutely  the  progrefs  of  the  Pontiff's  power  over 
the  mind  of  man,  his  claim  to  infallibility,  or  his 
pretended  fncceilion  to  the  povrer  of  Saint  Peter. 
It  is  fafhcient  that  the  fa6l  of  bis  fuperiority  did  ac- 
tually exift,  and  that  the  weflern  nations  chofe  to 
confider  him  as  the  chief  of  CriRisTENDOM  ;  to 
obey  him  as  the  fucceffor  of  the  /.poille,  and  their 

infallible 
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infalllibe  diredor  in  all  points  of  morality,  of  con^ 
fcience,  and  of  faith. 

The  afpe6i  of  Europe  however  came  thus  to  be 
changed;  all  the  various  barbarous  nations  that  had 
poured  in  from  Scandinavia  or  Tartary,  from  the 
[North  or  from  the  Eaft,  ceafed  by  degrees  to  confi- 
der  themfelves  of  different  races,  and  in  Ibme  mea- 
fure  coalefced  under  one  great  bond  of  union.  And 
although  they  were  independent  of  one  another,  and 
every  fovereignty  was  fupreme  with  refpeft  to  the 
reft ;  yet  for  religious  purpofes,  and  in  confequence  of 
religious  deference,  they  were  willing,  all  of  them, 
to  part  with  a  portion  of  that  Sovereignty,  and  the 
whole  of  what  was  parted  with  being  united  under 
the  Church  and  fwayed  by  one  man,  compofed  a  new 
kind  of  dominion,  as  firm  and  extenfivc,  as  it  w^a$ 
remarkable. 

By  the  Conflitution  of  this  dominion,  whoever 
was  the  poiTefibr  of  the  Papal  Chair,  was  in  fome 
meafure  the  director  of  the  afiairs  of  Europe.  He 
was  the  fuppofed  Mediator  between  Heaven  and  the 
world;  he  decided  upon  right  and  wrong;  he  was 
the  great  cafuift  in  all  difficulties  ;  and  among 
fovereign  princes,  who  obeyed  no  other  tribunal. 
he  might  fairly  be  called  the  Custos  Morum. 
Could  it  have  proceeded  without  abufe,  or  was  it 
the  lot  of  mortality  to  admit  of  fuch  perfedion  of 
wifdom  and  virtue  in  one  man;  the  Inftitution  would 
have  been  admirable  !  A  common  Tribunal  was  thus 
fupplied  where  it  moft  was  v/anted ;  Appeals  lay  to 
it  from  all  corners  of  Europe;  the  weak  could  be 
upheld;  the  ftrong  could  be  repreffed  ;  the  mofl  di- 
vine of  alllnftitutions,  Justice,  had  free  room  to 
difplay  itfelf;  and  the  Father  of  Christendo-M 
might  really  have  been  what  his  name  implied. 

The  arms  which  enabled  him  to  enforce  the  pow- 
er lb  granted  are  too  well  known  to  need  any  elucida- 
tioHo     I  fhall  only  obferve,  that  when  men  could 

2  agree,' 
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agree,  from  fpiricual  motives,  to  pay  fuch  nncommon 
deference  to  an  individual  who  poffelTed  no  kind  of 
temporal  rights  over  them;  it  v\^as  but  natural  for 
them  to  fuppofe  that  he  poileiTed  the  abfolute  difpofal 
of  fpiritual  rewards  and  punifliments.  His  domi- 
nion, being  founded  upon  influence  over  the  mind, 
^nd  imagination,  the  things  which  have  the  deepelt 
eflfed  upon  them  mull  have  been  fubjedt,  or  iuppofed 
to  have  been  fubjedl  to  his  will ;  and  it  is  not  won- 
derful therefore  that  his  privileges  of  remitting  lins, 
of  depriving  men  of  Chviftiau  rights  by  excommu- 
nication; and  of  being  the  fole  perfon  to  receive 
them  again  within  the  bolbm  of  the  Church  fhould 
be  fo  univerfally  allowed,  and  attended  with  fuch  re= 
markable  efieds.  Nor  is  that  right  which  was 
claimed  to  arm  other  powers  againft  refradlory 
princes,  by  any  means  fo  great  an  ufurpation  (thefe 
premifes  being  allowed,)  as  a,t  firft  fight  it  may  ap- 
pear. The  power  with  which  men  chofe  to  inveft 
their  Holy  Father,  of  marking  out  a  man  for  public 
execration  and  public  dellrudion,  for  the  fake  of 
virtue  and  religion,  was  really  but  nugatory,  unlefs 
he  alfo  had  the  power  of  calling  upon  the  fecular  arm 
to  fupport  him.  Hence  could  the  Ecclefiaflical  £fta- 
blifhments  which  arofe  out  of  Chrillianity,  have 
really  ever  exifled  in  their  purity,  or  for  the  fole 
purpofe  for  which  the  language  of  the  Theory  in- 
tended them ;  had  the  papal  thunders  been  only 
dealt  out  in  the  cafe  of  fome  horrid  atrocity,  wor- 
thy of  divine  wrath;  the  interference  of  diiferent 
Potentates  with  one  another  at  the  call  of  the  Pope, 
and  the  confequent  multiplication  of  the  legiumale 
caufes  for  war,  w^ould  not  have  been  fo  unjnll,  or  fo 
flrange,  as  they  appear  in  the  hiftories.  As  long  as 
the  Eccleliaflical  Conflitution  w^as  fupported  by  the 
thrones  of  Europe,  it  was  but  a  fair  and  natui  al  con- 
ft^uence,  and  it  is  the  abufe  cf  the   inftituiionj  not 

the 
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the  inftitution  itfelf,  which  chiefly  calls  for-  our  aui- 
madverfion. 

When  John,  king  of  England,  by  his  violence 
and  depravity,  had  drawn  down  upon  himfelf  the 
juft  deteftation  of  mankind,  and  the  frequent  admo- 
nitions of  the  Pope,  he  laughed  at  attacks  which, 
"while  he  was  at  the  head  of  the  whole  integral  force 
of  his  kingdom,  could  only,  or  chiefly,  afite6l  his 
reputation.  But  when  the  holy  father  uttered  his 
final  maledidion,  which  difarmed  him  of  half  his 
power,  and  gave  the  King  of  France  authority  to 
execute  the  fentence  of  excommunication,  the  Ty- 
rant, humbled  by  the  fpiritual  and  temporal  powers 
united,  was  forced  at  lafl:  to  give  way,  and  to  recon- 
cile himfelf  to  the  Church  at  the  expence  of  his  inde- 
pendence. The  confequence  is  well  known.  The 
hand  which  direfted  deftrudHon  againft  him  when 
he  was  fuppofed  to  defer ve  it,  was  able  to  avert  the 
blow  when  he  had  expiated  his  ofience  ;  and  Philip 
Augustus,  though  he  refufed  to  lay  down  his  arms, 
was  unable  to  contend  with  the  reflored  vigour  of 
John,  {n) 

In  this  example  I  am  far  from  the  moil  remote 
thought  of  vindicating  the  motives  and  condudl  ei- 
ther of  Innocent  HI.  or  of  Philip.  I  have  ad- 
duced it  merely  to  illuftrate  the  cffe6l  which  the  de- 
ference of  Chriflianity  for  its  head,  had  upon  the 
Law  of  Nations  at  that  time;  and  could  we  be  fo 
happy  as  to  expedl  that  in  fuch  a  fiiuation  the  condudt 
and  m-otives  of  a  Pope,  and  a  king  of  France,  would 
always  be  wife  and  pure,  1  know  of  no  Inftitution 
fmce  the  beginning  of  mankind,  fo  well  adapted  to 
preierve  its  ordej,  and  confequenily  its  happincfs.  (o) 

Such  v.^ifdom  and  purity,  however,  are  hardly 
compatible,  and  certainly  not  very  intiniale  with  our 

{>i)  Mat.  Par.  299. 

(j)  See  feme  iudicioas  Obfervations  of  Mr,  Barringion  on 
this  Subjeft, — Obferv.  on  the  Stat,  p.  51c. 

natures^ 
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natures,  and  the  good  which  the  Popes  hare  erer 
done,  has  been  far  overbalanced  by  their  power  oF 
doing  mifchief.  But  at  the  fame  time  it  muft  be 
owned,  even  by  their  enemies,  that  a  vaft  body  of 
cafes  might  be  brought  forward,  in  which  this  re- 
markable Lav/  of  Nations,  fuch  as  I  have  defcribed 
it,  was  adminiftered  in  fome  meafure  according  to 
the  true  fpirit  of  its  theory,  and  we  may  often  ob- 
ferve  the  Father  of  Christendom,  interfering, 
not  improperly,  with  mediation,  advice,  and  cor- 
reclion,  in  the  affairs  and  morals  of  all  the  neigh- 
bouring  fovereigns. 

We  have  occafion  to  remark  this  at  a  very  early 
period  in  the  firm  and  wholefome  correftion  given 
by  St.  Ambrose,  Archbifhop  of  Milan,  to  fo  pow- 
erful a  monarch  as  Theodosius,  after  he  had  indif- 
criminately  murdered  feven  thouj'and  men  at  Theffa- 
lonica,  w^ithout  diftinguifhing  the  innocent  from  the 
guilty. — Little  confcious  of  his  crime,  the  Emperor 
approached  the  church  of  Milan  in  order  to  pay  his 
accuftomed  duties,  when  he  was  met  by  the  Prelate, 
who  abfolutely  refufed  him  admittance,  and  befpoke 
him  in  the  following  terms.     "  You  feem  not  to  un- 
*'  derftand.  Sir,  the  greatnefs  of  the   murder  you 
"  have  committed ;  and  perhaps  the  greatnefs  of  your 
*'  Empire  will  not  fuffer  you  to  acknowledge  your 
*'  ofience.     But  our  original  is  the  dud,  v/hence  we 
**  vv'ere  taken,  and  to  which  we  mud  return.     It  is 
"  not  fit  you  (hould  deceive  yourfelf  with  the  fplen- 
*'  dour  of  your  purple,  or  forget  the  weaknefs  of  the 
*'  body  that  is  covered  with  it.     With  what  eyes 
"  will  you  look  upon  the  houfe  of  our  common 
*'  Lord?  With  what  feet  will  you  tread   his  holy 
**  pavement?    Will  you  ftretch  forth  thofe  hands, 
"  ftill  dropping  with  the  blood  of  that  unjufc  raur- 
"  der,    and  therewith  take  the  holy  body  of  the 
"  Lord  ?  And  will  you  put  the  cup  of  th?.t  precious 
"  blood  to  your  mouth,  who  have  Hied  fo  much 

"  blood 
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"  blood  by  the  hafly  decree  of  an  angry  mind  ?"  In 
this  animated  ftrain  did  a  minifter  of  religion  pro- 
ceed to  rebuke  the  moft  tremendous  monarch  of  the 
earth,  till  he  fent  him  home  covered  with  fhame, 
and  diiTolving  into  penitence  and  tears  at  the  recol- 
ledion  of  the  cruelty  of  his  public  conduft  ;  {p)  let 
thofe  who  are  acquainted  with  the  condu6t  of  the 
Priefts  of  Pagan  times  towards  kings  and  generals, 
draw  the  proper  inference. 

Another  very  complete  example  is  to  be  found 
during  the  ninth  century,  in  the  hiftory  of  Lorrain. 
LoTHARius,  the  firft  king  of  that  country,  having 
repudiated  his  wife,  in  order  to  marry  a  miflrefs, 
!NicHOLAs  I.  who  then  filled  the  papal  chair,  inter- 
pofed  for  the  fake  of  the  good  order  of  which  he 
conceived  himfelf  to  be  the  guardian.  He  told  him 
that  his  religion  neither  permitted  him  to  divorce 
his  wife,  nor  to  marry  his  concubine  ;  and  threatened 
him  with  the  fevereft  cenfures  of  the  church  unlefs 
he  returned  to  his  duty.  Lotharius  replied,  and  the 
Pope  thus  oppofed,  lent  two  Legates  immediately 
into  his  dominions,  v/ho  fummoned  a  Council,  and 
determined  the  matter  in  his  favour.  Nicholas  dif. 
fatisfied  with  their  determination,  depofed,  of  his 
own  authority,  the  two  Archbifhops,  of  Treves 
and  Cologne,  and  fent  another  Legate,  who  gave' 
the  affair  a  re-hearing,  and  determining  it  againft  the 
king,  he  was  at  length  obliged  to  feparate  himfelf 
from  his  mifirefs.  {q) 

The  flory  is  little  interefting.  Nicholas  might  pof- 
fibly  have  had  felfifh  views  in  doing  even  what  he 
did,  and  Lotharius  actually  fucceeded  better  with 
his  faccefibr  Adrian  II.  I  mention  it,  merely  to 
fhew  the  difference  which  it  exhibits,  between  the 
Law  of  Nations  of  Europe  at  this  time,  and  that  of 


(/>)  Blnorham.  Antio.  of  ihc  Church,  B.  l6.  ch. 
(2)  Velly  1.323. 
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all  other  Countries,  and  of  Euiope  itlelf,  before  the 
firm  eJtablilhmeiit  of  Chriliianiiy.  JSo  i:rtion  of 
antiquity,  nor  any  that  was  a  iuanger  to  Chril lianity, 
oflers  an  example  of  fuch  fubraiffion  to  a  man,  of 
whom,  as  a  temporal  prince,  they  were  v.'hoUy  in- 
dependent. 

The  hiftory  of  the  fucceeding  ages,  is  pregnant 
.with  cafes  of  the  fame  kind.  Of  mediation,  (rot 
merely  as  a  friend  whofe  own  intereft  is  probably 
concerned,  but  in  the  capacity  of  a  father,  equally 
interefled  for  all  his  children,  and  anxious  to  make 
them  fulfil  the  duties  mofl  acceptable  to  God,)  we 
have  an  eminent  and  not  ineloquent  example  in  a 
letter  of  Pope  Alexander,  recommending  peace  be- 
tween the  kings  of  France  and  England  in  1162. 
"  Among  other  good  things,"  fays  the  letter,  "  which 
"  render  men  amiable  to  their  neighbours  and  pleaf- 
"  ing  to  God,  we  believe  that  to  be  moll  acceptable^ 
"  which  infufes  charity  into  the  heart,  and  operates 
*'  as  a  bond  of  union  to  different  minds.  This  good 
*'  is  Peace,  by  which  hatred  is  difpelled,  rancour 
**  allayed,  envy  driven  away,  and  anger  fhaken  off; 
"  which  pacifies  the  mind,  conciliates  the  heart,  af- 
*•  fuages  the  breaft,  and  affimilates  tempers.  This 
*'  is  what  we  feek  to  plant,  to  propagate,  and  to 
^'^  nourifh,  among  the  Ions  of  the  Church ;  this  is 
"  whatwewifhto  bring  to  fruit,  among  Kings, 
'^  Princes,  and  Great  Men."  (r) 

If  we  paufe  for  a  moment  in  this  place,  and  re- 
coiled the  bloody  injunciions  of  the  religion  pro- 
feffed  by  the  Conquerors  of  Europe  before  their  con- 

(r)  Inter  csetera  bona,  quae  Kominem  amabilem  proximis,  et 
placidum  Deo  reddunt,  lUud  fpecialiter  acceptum  fore  c-.edirnus, 
quod  caritatem  covdibus  inlcrit,  etanimarum  vinculum  operatur. 
Hoc,  inquam,  bonum.  Pax  eft:  quae  procul  depellet  hodium; 
rancorem  abjicit;  lugat  invidiam;  excutitque  livorem;  pacat 
mentes,  corda  conciliar,  ferenat  ped^ora,  et  fociat  voiuntates. 
Ha'nc,  6:c.  &c, — Rjir.er,  i.  21.  et  infr. 

TerCon, 
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verfion,  and  the  manner  by  which  they  were  com- 
manded to  render  themfelves  acceptable  to  Odin, 
(s)  the  chief  of  their  Gods ;  we  cannot  but  be  fenfi- 
bly  flruck  with  the  change,  which  a  few  centuries, 
under  the  influence  of  Chriilianity,  had  made  in  the 
maxims  of  the  world  ! 

The  opiuion  entertained  of  the  Pope's  power, 
when  properly  ufed,  appears  alfo  very  forcibly  in  the 
atfediug  appeal  made  by  Henry  II.  of  England,  to 
the  fame  Alexander,  ten  years  afterwards.  Pie 
complains  to  him  of  the  want  of  duty,  and  the  in- 
gratitude of  his  fons;  that  he  has  the  misfortune  to 
be  forced  to  a.£i,  as  if  he  hated  his  own  blood;  that 
although  he  could  eafily  repiefs  their  rebellion,  yet 
he  cannot  fhake  off  the  father,  nor  forget  his  natural 
affedlions  fo  much  as  to  have  recourfe  to  extremities. 
In  this  tribulation  he  approached  the  Pontiff,  "  whom 
"  God,"  he  fays,  "  had  raifed  to  the  office  of  Shep- 
"  herd  over  his  people,  and  who  though  deftitute  of 
"  temporal  arms,  is  able  to  defend  the  patrimony  of 
"  Saint  Peter  with  the  fpiiitual  fvvord,  and  re- 
"  queils  his  interpoiition  to  turn  the  hearts  of  chil- 
*'  dren  properly  towards  their  parent."  (?) 

The  obligations  of  Richard  I.  to  the  Pope,  in 
procuring  his  releafe  from  the  prifons  of  the  Duke  of 
Auflria  and  the  Emperor,  are  well  known.  The 
former  was  touched  in  confcience  on  his  death  bed, 
and  commanded  his  fon  to  return  the  part  of  Rich- 
ard's ranfom  which  he  had  received  as  his  fhare  of 
the  plunder.  The  young  Duke,  however,  being 
poffibly  not  fo  prompt  as  he  ought  to  have  been,  in 
fulfilling  the  intentions  of  his  father  ;  Inkocent  III. 
who  then  held  the  See  of  Rome,  Vv^rites  to  him  a  let- 
ter, the  preamble  of  which  defcribes  with  exadlnefs 
the  quality  of  parental  Mediator  in  the  affairs  of  the 


(5)  Vide  Chap.  YII.  ad  fin. 
(')  Rvm.  I.  35. 
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world,  with  which  as  we  have  faid  the  ilieory  of  the 
Ecclcfiaflical  Eflablifhments  had  invefted  this  re- 
markable potentate.  Innocent  begins  thus.  ''  la 
*'  eo  fumus  officio,  difponente  Deo,  conftiiuti,  ut 
"  fingulorum  et  omnium  faluti  confulere  debeamus  ; 
"  ^t  /univ^erfis  petentibus,  tarn  majoribus  quam 
"  Hiinoribus,  in  executione  juftitiae  providere,"  (?/) 

He  goes  on  to  exhort  him,  as  he  values  the  falva- 
tionof  his  Father,  or  his  own,  lo  reflore  the  money, 
and  threatens  him  with  excommunication  in  cafe  of 
difobedience.  The  letter  had  fo  far  the  defired 
efied,  that  he  reftored  the  hoftages  which  had  been 
given  for  the  payment  of  the  money,  and  would 
have  given  back  the  money  itfelf,  had  not  death  pre- 
vented the  performance  of  his  promife. 

In  1 193,  the  fame  fort  of  interpofition  procured 
liberty  to  the  three  daughters  of  Tancred,  king  of 
Sicily,  who  had  been  carried  oflf  and  retained  captive 
unjuftly  by  the  Emperor  Henry  VI,  {w) 

In  1 2 14,  Simon  Montford,  the  Conqueror  of  the 
Albigeois,  having  unjuflly  detained  the  infant  fon  of 
the  king  of  Arragon  in  prifon,  his  mother  appealed 
for  fuccour  to  the  Pope,  who  interpofed  his  autho- 
rity in  her  favour,  and  Montford  was  forced  to  yield 
up  the  child,  {x) 

Laftly,  in  1337,  upon  the  breaking  out  of  the 
war  between  Edv/ard  III.  and  Philip  of  Va- 
Lois  ;  the  Englifh  monarch  before  he  took  the  £eld, 
thought  it  right  to  lay  his  pretenfions  before  the 
fovereign  of  Rome  ;  he  complains  to  him  of  having 
been  unjuftly  deprived  of  the  crown  of  France ; 
of  affronts  offered  to  his  Ambaifadors  ;  of  the  con- 
duft  of  the  Nobles  of  the  realm,  who  in  their  capa- 

(m)  Rym.   I.   102. 

(w)  Biirpin.    1.  507. 

{x)  This  clrcLimftance  obliges  even  Voltaire  to  confefs,  "  Qu'il- 
"  y-avait  des  moments  bien  honourables  pour  la  cour  de  Ronje." 
"  — Efp,  des  Nat.  cb.  Ce- 
city 
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city  of  Judges,  had  deprived  him,  when  a  minor» 
of  his  righis;  of  the  king's  favouring  the  revolt  of 
the  Scotcii ;  and  in  fhort,  lays  the  whole  of  his 
grievances  before  him  as  if  he  had  been  regularly 
chofen  umpire  between  them,  {y) 

It  is  not  improbable  that  the  cuflom  of  Appeal  to 
neutral  powers,  on  the  breaking  out  of  war,  (2) 
arofe  fr;«m  this  influence  of  the  Pope  in  the  Chriflian 
republic.  Habituated  to  lay  their  grievances  be- 
fore him  on  all  occahons,  and  to  juftify  their  con- 
du6l  when  it  appeared  to  be  necelTary  ;  the  tranfition 
v-as  eafy  from  him  to  '  other  princes ;  and  the  con- 
cedlion  between  the  various  potentates  growing 
clofer  and  clofer,  they  continued  from  a  fenfe  of 
its  utility,  a  cuftom  which  poffibly  w^ould  not  have 
teen  thought  of,  (or  at  leaft  not  fo  foon,)  had  it  not 
been  for  the  deference  they  paid  to  him  at  a  time 
when  knowledge  of  one  another  was  not  fo  univer= 

fal. 

The  war  waged  by  Edward  in  fupport  of  his 
claim  was  actually  delayed  for  fome  months,  after  it 
had  been  refolved  upon  in  Parliament,  exprefsly  out 
of  reveience  for  the  holy  See  which  had  advifed 
fuch  a  piece  of  moderation  ;  {a)  and  after  it  broke 
out,  we  find  the  Pope  through  his  Legates  not  want- 
ing in  the  care  which  he  had  profeffcd  to  have  for 
his  children.  It  was  not  their  fault,  that  the  bloody 
battle  of  Poitiers  was  not  prevented  ;  and  as  it  was, 
it  was  retarded  for  the  fpace  of  one  day  ly  nego- 
ciation.  On  the  morning  intended  for  the  battle^ 
fays  FroiiTartj  when  the  troops  were  drawn  up,  and 

(y)  Rjm.  4.   826. 

(i-)  See  Chsp.  X. 

ia)  ConcefTimus  eiiam  ob  rcversntmm  diSIa  fedis  atque  "vsjirant^ 
quod  cilia  primum  diem  meniis  IViartii,  proximo  futurum  (nee 
poft,  donee  contrarium  demandetur  ex  parte  noftra,  vel  per 
noftros)  nulla  fiat  Invafio,  nee  pnfato  confanguinco  noflro, 
&c.  &;c.  malum  aliquod  inieratur. — Rym,  4.  833. 

every 
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every  officer  encircled  with  his  men ;  the  Cardinal 
Fericord  ca.me  to  the  king  on  full  gallop  from  Poiti- 
ers, whence  be  had  fet  out  at  day  break,  and  with 
joined  hands,  and  in  the  name  of  God,  and  humi- 
lity, conjured  him  to  fpare  the  effufion  of  fo  much 
blood  as  might  be  fpilt,  by  endeavouring  to  end  the 
matter  by  negociation.  (b)  This  prayer  was  grant- 
ed, but  though  his  endeavours  did  not  fucceed,  it 
does  not  the  lefs  prove  the  deference  with  which  the 
interference  of  the  chriftian  church,  was  always 
regarded  in  the  moft  critical  affairs.  On  the  other 
hand,  the  Priells  of  antiquity,  were  often  them- 
felves  the  Generals  of  the  armies,  or,  if  not,  were 
bulied  in  infpedling  the  facrifices,  and  thereby  pro- 
moting, as  far  as  in  them  lay,  the  operations  of  war. 
No  cafe  prefents  a  more  manifeft  proof  of  the 
change  which  the  cuftoms  of  Europe  had  under- 
gone. 

The  fame  battle  of  Poitiers,  furnifhes  us  alfo  with 
eminent  proof  of  a  cuflom,  in  which  the  papal 
cenfures  muft  have  been  of  high  fervice  to  the  afiairs 
of  the  world.  Peter  of  Bourbon,  one  of  the 
moft  illuftrious  Nobles  of  the  realm,  peri(hed  there 
under  an  excommunication,  which  had  been  laid 
upon  him  at  ikefuit  of  his  creditors^  with  whom  he 
was  deeply  involved.  The  filial  piety  of  his  fon. 
Prince  Lewis,  obtained  the  removal  of  his  fentence, 
in  order  that  prayers  might  be  faid  for  the  good  of  his 
foul :  a  favour,  however,  which  was  only  granted, 
upon  his  engaging  himfelf  to  fatisfy  the  debts  of  his 
father,  {c)  At  the  fiege  of  Montpelier  alfo,  the  in- 
terfeience  of  Religion  was  vifible  to  the  meaneft  ob- 
fervation. — Taken  by  the  duke  of  Anjou,  that  fa- 
vage  Conqueror  condemned  fix  hundred  of  the  citi- 
zens to    death  in  different  ways.      Two  hundred 

{f)  Frolffart.  v.   i.  ch.  161. 

(t)  Henault.  Hift.  Abrg.  1.  322. 

were 
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were  doomed  to  perifh  by  the  Avoid  ;  two  hundred 
by  the  haher;  two  hundred  by  the  flames  ;  and  the 
v/hole  of  their  poftcrity  were  to  be  reduced  to  flave- 
ry. 

The  confi:ernatioQ  which  fuch  a  fentence,  upon  fo 
large  a  body  produced,  was  general  throughout  the 
city.  Nothing  was  heard  but  the  moft  piercing  and 
melancholy  cries  ;  the  men  given  over  for  loft,  were 
intreating  pardon;  the  women,  with  difhevelled 
hair,  were  beating  their  brealts.  In  the  midft  of 
this  defolation,  the  Cardinal  of  Albany,  affifted 
by  a  Dominican  Friar,  addrefled  himfelf  to  the 
Duke  in  the  language  of  his  religion.  They  did  not 
excufe  the  faults  of  the  city,  but  relied  their  inter- 
ceilion  entirely  upon  the  fublime  doftrine  of  forgive- 
nefs  of  injuries,  the  flower  of  the  Chriftian  morality, 
acd  which  it  was  referved,  they  faid,  for  Chriftianity 
alone  to  make  known  to  the  world.  The  duke  was 
moved  at  their  reprefentations  ;  the  bloody  puniih- 
ment  to  which  he  had  condemned  the  city,  was  chang- 
ed into  a  fine  ;  and  from  that  time,  remarks  the  hifto- 
lian,  the  military  punifl^ments  in  France  appear  to 
have  been  milder,    (d) 

Another  confiderable  advantage  derived  to  Sove- 
reigns from  the  Pope's  power,  appears  in  the  manner 
in  which  the  obfer\ation  of  Treaties  during  thefe 
times  was  enforced.  As  the  obedience  of  men  gave 
the  m.oft  effe61ual  fupport  to  the  decrees  of  the  Pon- 
tiff, it  became  common  with  them,  when  they  en- 
tered into  engagements,  to  fubjeft  themfelves  to  the 
penalties  of  an  Interdid  in  cafe  of  failure,  by  which 
the  power  of  a  prince  was  blafted  in  its  vigour  ;  and 
could  the  frailty  of  mankind  have  enfured  a  proper 
ufe  of  this  prerogative,  it  would  have  continued  one 
of  the  moft  powerful  guarantil:s  for  the  preferva- 
tion  of  good  faith,  that  has  ever  been  devifed.     Ufed 

(J)  Villaret,   i.  531,  532, 

as 
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as  it  was,  It  difplays  another  lingular  efFefl  of  the 
Ckriftian  Inftitutions  upon  the  cuftoms  of  the  world. 

But  of  all  the  examples  of  that  regularity  Avhich 
was  feen  in  Europe  in  confequence  of  its  religious 
union,  thofe  are  the  Itrongeft  which  are  exhibited 
by  the  CEcuMENicAL  Councils*  Thefe  were  fo 
called  from  their  being  fuppofed  to  relate  to  the 
whole  habitable  earth,  the  word  oecumenical,  (oikoy- 
menikoS)  fignifying  ad  orbem  terrarum  pertinens.  [e) 

They  were  accordingly  compofed  of  Delegates 
from  every  .nation  of  Chiillianity,  and  under  this 
appearance,  Europe  may  fairly  be  laid  to  deferve  the 
appellation  which  has  fometimes  been  bellowed  upon 
it  of  a  Republic  of  States,  {f) 

Voltaire  has,  not  improperly,  called  thefe  Coun- 
cils the  Senate  of  Europe  ;  ig)  and  in  fa£l,  they 
were  compofed  of  a  Set  of  Sovereigns,  all  inti- 
mately conne6led  together  ;  inilrudled  in  one  ano- 
thers  cuftoms  ;  obeying  one  common  law  ;  and  in 
fome  meafure,  governed  by  one  common  intereft. 
They  were  not  merely  formed  of  Eccleftaftics,  nor 
did  they  meet  folely  for  the  difcuffion  of  points  of 
faith.  The  Emperors  of  the  Eaft  and  Weft,  and 
other  crowned  heads,  have  fometimes  appeared  at 
them  in  perfon,  and  almoft  conftantly  by  their  Am- 
baifadors ;  and  their  rank  and  feats  were  marked  out, 
with  as  much  regularity  as  a  fubje6l  of  fo  much 
nicety  could  permit.  Points  concerning  the  whole 
public  weal  of  Europe  were  difcuifed  in  them; 
fuch  as  the  intereft,  and  the  precedency  of  nations  ; 
the  condudl  of  princes  ;  all  articles  of  faith  ;  the 
interefts  of  religion  ;  and  the  defence  of  the  faithful 
againft  the  Infidels. 

(e)  Maimb.  Hift.  Greg,  le  grand.  io8.  &  Du  Conge  Glofs, 
(/")  DeCalliercs.  Man.  de  negocier.  Ch,  3, 
(^)  Efprit  des  Nat.  Ch,  67. 

Vol.  ir.  D  Their 
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Their  conftituticH  and  origin  are  to  be  afcribed 
entirely  to  the  efieds  of  Christianity.  They 
>  were  at  firft  no  more  than  Convocations  of  the  Clergy, 
fometimes  of  a  particular  State,  or,  at  moft,  of 
thofe  who  acknowledged  fome  of  the  patiiarchal 
churches  as  their  head.  They  were  at  firft  alfo, 
abfolutely  confined  to  religious  matters,  the  fuper- 
.  intcndence  of  which  they  derived  from  the  A poft les, 
and.which  they  held  infulated  among  themfelves,  kt 
what  would  be  the  public  religion,  or  toleration  of 
the  ftate  they  happened  to  be  in.  (/z)  Constantins 
however,  having  adopted  Chriftianity  as  the  national 
Church,  he  claimed  to  himfelf  the  fuperintendence 
of  its  difcipline,  fo  far  at  leaft  as  the  privilege  c<f 
calling  public  Councils  was  concerned  ;  and  when 
Ms  Empire  was  fplit  into  different  kingdoms,  the 
^Sovereigns  imitated  his  example,  and  for  a  number 
of  years  referved  to  themfelves  this  important  right. 
Thus  Clovis,  who  was  at  the  head  of  the  greatefi 
Weftern  dominion  of  his  age,  called  the  Council 
of  Orleans  in  5 ii  of  his  own  authority ;  the  Bifhops 
that  compofed  it,  are  faid  to  have  requeflcd  him  to 
ratify  their  decifions.  Et  par  malheur,  adds  Pal^ 
quier,  nulie  mention  de  I'Evefque  de  Rome.  (/) 
Pepin  alfo,  and  his  brother  Carloman,  though 
only  Mayors  of  the  Palace,  exercifed  the  fame  privi- 
lege two  centuries  after^-ards.  {K) 
.  Under  Charlemagne,  the  prerogative,  as  may  be 
fuppofed,  was  rather  e^^tended  than  curtailed;  ac- 
cordingly, at  the  Council  of  Frankfort  in  794,  he 
prefided  in  perfon  ;  received  the  decretals  of  the 
Fathers  ;  confirmed  them,  and  ordered  their  publi- 
cation;   (/)    and  when  the  vali ,  territories  of   this 

ill)  S^e   Puffendorf.  fur  la  Mon.    Spir.  clu   Pape.  17,  22.  et 
j'riir.  Putter  Conftit.  of  Germ,  by  Dornf    i.  20. 
(?)  Recherches  de  la  Fr.  L.    3.  ch.  7. 
(/e)  Pafquier.   5.    10.     Hen.  Hift.  Chron.    i.    120. 
(/)  Pfcffel  Droit  pub.  d'AUemagne,  i.  35, 

prince 
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prince  came  to  be  divided  into  the  two  great  king- 
doms of  Germany  and  France,  the  Sovereigns  of 
the  former,  who  for  the  moft  part  referved  the  title 
of  Emperor  of  Rome,  continued  for  fome  time  to 
exercife  this  prerogative,  {m) 

.  It  was  not  unnatural  however  for  the  Minifters  of 
religion,  who  held  their  miniflry  from  God  alone, 
to  be  jealous  of  the  interpofition  of  temporal  powxr, 
and  by  degroeithey  acquiied,  or  rather  refumed,  the 
right  of  alfembling  themfelves  at  the  call  of  their 
Chief.  Charles  the  Bald,  favoured  their  views  in 
France,  and  in  a  little  time  the  Pope  found  himfelf 
inverted  with  the  exclufive  privilege  of  calling 
alTemblies  of  the  clergv  of  particular  States,  even 
without  the  cofifent  of  their  Sovereign,  (n) 

We  have  mentioned  above,  the  great  points  of 
bufmefs  which  prefented  themfelves  to  Councils  thus 
called,  for  conlideration  :  but  a  fhort  attention  to 
the  proceedings  of  two  or  three  of  the  moft  famous 
of  them  during  the  ages  before  us,  will  render  their 
effedl  upon  the  laws  of  Europe  Hill  more  vifible. 
The  two  councils  of  Lyons  give  us  the  idea  of  an 
almo41:  perfe6l  Court  or  Parliament  of  Cbriften- 
dom,  in  which  the  afiairs  of  Sovereigns  were  dil- 
culTed,  and  Sovereigns  themfelves  proceeded  agaiiifl, 
under  all  the  forms  of  a  regular  tiial  2nd  fentence. 
The  inveftigator  of  hiftory,  is  not  to  be  told  the  bit- 
ter contefts  of  the  famoiis  Frederick  II.  and  the  See 
of  Rome,  which  gave  rife  to  the  fiifl  of  them.  In- 
nocent IV.  who  at  that  time  held  the  feat  of  St. 
Peter,  having  fuftained  the  quarrel  with  various 
fuccefs,  and  being  at  length  driven  from  Italy  by  the 
troops  of  the  Emperor,  lefolved  upon  one  laft  efibrt 
to  decide  the  affair.  His  excommunications  had 
hitherto  had  no  eSedt,  he  found  no  fecular  prince 

(w)  Helfs.   I.  125.  ic   PfeiTei  Droit   pub.   i.   192.    where   h^ 
enul■ne^ates  the  rights  of  the  Saxon  Emperors. 
(«)  llenaiilt,  I.   i20i 

D   2  ■  flrong. 
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ilrong,  or  willing  enough,  to  take  up  his  caufe  ;  and 
he  tcii  upon  the  daring  expedient  of  declaring  the 
Y.ntYj^io'^  dethroned ,  in,  and  by  the  afliltance  of,  an 
Aheaibly  compoled  ot  the  leprefentativcs  of  almoft 
^11  the  States  of  Europe.  In  this  m^iCommon  enter- 
prize  he  irufled  to  the  influence  of  religion  to  carry 
him  through  ;  but  the  undertaking  could  only  be 
conceived  upon  principles  as  vaft  and  important,  as 
it  was  daring  in  him  to  imagine  them;  andtheiuc- 
ceis  of  ii  upon  thofe  principles,  put  the  Law  of 
!NatioiiS  in  a  light  in  which  it  had  never  before  been 
regarded.  It  was  at  that  time  indeed,  not  new  to 
conhder  Princes  who  were  excommunicated,  as  de- 
prived of  their  temporal  rights,  and  liable  to  be 
attacked  by  any  fecular  power  that  was  called  upon, 
by  the  Poj.e  :  but  that  a  Congrefs  of  Sovereigns  and 
Ecclefiaftics,  fhculd  bring  to  a  folemn  trial,  and  fit 
in  judgment  upon  another  Sovereign,  who  held  his 
rights  by  the  fame  title  as  themfelves,  was  in  con- 
formity with  no  one  cafe  that  had  hitherto  happened, 
no  principle  that  had  yet  been  broached.  The  ex- 
peilations  of  men  were  therefore  fairly  exalted,  the 
contefl:  became  intereiling,  and  the  account  of  the 
proceedings  of  the  Council,  will  fhew  the  cuftoms 
of  Europe  in  a  prsint  of  view  never  fo  thoroughly 
feen  before,  and  never  witnelTed  fince. 

The  place  of  the  Council  was  the  firfl  care  of  In- 
nocent;  and  he  pitched  upon  Lj^o^i'J',  as  the  mofl 
central  and  convenient  fpot.  It  was  furrounded  as  it 
were  by  Germiany,  Fiance,  and  Italy,  and  was  not 
very  far  diflant  from  Spain,  nor  even  from  England. 
Hither  then,  he  fummoned  the  dignified  Clergy  from 
all  the  kingdoms  of  Europe,  and  invited  their  Sove- 
reigns to  appear  there  alfo,  either  in  perfon,  or  by 
their  Ambaffadors.  Ihe  objedl  of  the  meeting 
which  he  at  firft:  avowed,  was  to  confider  of  the 
abiifes  of  the  Church,  and  the  defence  of  Ccnilan- 
tinople,  then  threatened  by  the  Turks.     The  Eccle- 

fiaftics 
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fiaftics  uaiverfally  obeyed,  his  fummons,  and  of  the 
lay  Sovereigns,  there  appeared  the  Emperor  of  Gon- 
ftantinople  Baldwin  II.  and  the  Counts  of  Pro- 
n^ence  and  fholoufe  in  perfon  ;  an^  by  their  Ambaifa- 
dors,  the  tmperor  Fredekick,  the  kings  of  trance 
and  England,  and  other  inferior  Powers,  The  So- 
vereignty of  the  City  was  yielded  to  him  by  the 
Archbifhop,  at  that  time  its  temporal  Lord,  and 
the  Knights  Templars,  (themfelves  another  Sove- 
reign power)  formed  his  body  guard. 

At  the  firft  days  fitting,  little  was  done.  Many 
abufes  of  the  Church  were  propofed  for  confidera- 
tion  ;  the  patriarch  of  Couflantinople  complained 
of  a  diminution  in  the  number  of  his  SuffragaLS, 
and  the  Englilli  wifhed  to  call  the  attention  ot  the 
meeting  to  the  canonisation  of  Saint  tdmund.  The, 
Pope  however  obierved  that  there  were  much  more 
prelfing  matters  to  employ  their  care. 

There  was  at  that  time  prefent  on  the  part  of  the 
Emperor,  Thaddeus  of  Suessa,  a  man  of  con- 
fummate  prudence,  and  fingular  eloquence,  who 
united  in  his  own  perfon,  the  capacities  of  Soldier, 
Civilian,  and  Judge  of  the  Palace.  (0)  This  man 
knew  well  the  difficulty  of  the  charge  alloLted  to 
him;  he  had  to  contend  with  an  enemy  of  tiied 
abilities  and  vigour,  whofe  hatred,  by  having  been 
pufhed  to  the  utmoil,  was  capable  of  every  thing ; 
and  who  fought  with  weapons,  not  only  the  mod 
powerful,  but  which  he  himfelf  was  not  perantted 
to  wield.  He  had  nothing  to  rely  upon  in  the  exer- 
cifc  of  his  function,  but  coolnefs  and  patience  in 
fuffering  what  he  could  not  refift,  and  a  tirm  promp- 
titude 10  feize  every  poffible  advantage.  He  quickly 
perceived  what  was  meant  by  matters  more  frejjing^ 
but  as  it  was  his  buf  nefs  rattier  to  avoid,  than  to 
provoke  thd  contefi,    he  afi"e<5led  not  to  uaderftaud 

(0)  Mat,  Par,  663. 

them ; 
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them ;  and  to  evince  his  mafter's  zeal,  he  propofed 
that  he  fhould  do  his  utmoft  towards  the  union  of 
the  Roman  and  Conftantinopolitan  Churches,  and 
fhould  undertake  a  Crulade  in  perfon.  "  O  ■  howr 
"  many  and  how  great  are  his  promifes !"  replied 
the  Pope,  "  never  and  no  where  performed,  or  to 
"  be  performed!  They  are  now"  made  merely  to 
"^  elude  the  ftroke  of  the  axe  w  hich  is  uplifted,  and 
"  which  will  fcon  fall  upon  the  root  of  the  tree. 
"  But  were  I  difpofed  to  liften  to  him,  where  can 
"  he  look  for  friends  who  will  be  his  fecurities."  {p) 
The  Ambalfador  immediately  pointed  out  the  kings 
of  France  and  England.  "  By  no  means,"  replied 
the  Pontiff,  "  the  Church  will  then  have  three  pow^- 
"  erful  enemies  inftead  of  one  ;  let  him  perform  the 
"  conditions  he  has  fo  often  fworn  to  and  1  will  then 
"  believe  him."  Thaddeus,  whofe  inftrudions  did 
not  extend  to  this  point,  and  had  not  time  to  pre- 
pare an  anfwer  for  fo  important  a  propofition,  was 
forced  to  abandon  it  in  lilence  and  fadnefs.  {g) 

This  w^as  all  that  paifed  during  the  firft  days  fit- 
ting. In  the  next  however,  the  Pope  entered  the 
Church  of  St.  John,  arrayed  in  all  the  pomp  of  the 
priefthood,  and  with  many  fighs  and  tears  befpoke 
the  Aifembly  once  more.  "  O  ye,"  faid  the  affiided 
Pontiff,  "  who  are  palling  through  life,  attend  and 
"  obferve,  whether  any  lorrow  is  equal  to  my  for- 
*'  row."  He  continued  a.difcourfe,  not  ineloquent, 
in  which  he  compared  his  five  greatefl  misfortunes  to 
the  five  wounds  of  Chrili.  The  firft  of  them  was 
the  inhumanity  of  the  Saracens  ;  the  fecond  thefchifm 
between  the  Roman  and  Greek  Churches;  the  third 
the  prevalency  of  heretical  do6trines ;  the  fourth 
the  mifery  of  the  holy  City;  and  the  fifth  (the  chief 

(/>)  The  Common-wsaltli  of  Europe  muft  have  been  brought 
into  no  inconfiderable  reaularity  of  fhape,  v.  hen  fuch  Securities 
could  have  been  talkep  of. 

(<?)  Siiuit  contrifiatiis,  6£c,  Mat.  Par.  664. 

object 
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obje£l  of  his  defign)  the  crimes  of  the  Empe- 
ror. He  accufed  that  Monarch  of  herefyj  of  fa- 
crilege;  of  perjury;  of  bemg  the  enemy  of  the  re- 
ligion he  was  fworn  to  proted^  ;  of  intelligence  with 
the  Saracens,  whom  he  had  even  eflablilhed  in  his 
territories;  and  of  a  criminal  intercourfe  with  their 
women. 

Upon  this  accufation,  the  Emperor's  Ambaflador 
rofe  up  with  a  firm  and  intrepid  air,  and  refifted 
every  article  of  the  charge.  He  obferved  that  it 
was  only  for  him  who  difcerned  all  the  fee  rets  of 
man,  to  know  whether  his  mafler  was  really  a 
Chriftian  or  not;  but  judging  from  his  outward  ad\s, 
that  there  was  every  reafon  to  fuppofe  he  was  fo, 
fmce  he  complied  with  the  rites  of  the  Church,  and 
^.bove  all  fmce  he  prohibited  the  vice  of  Ufury,  (re- 
torting in  this  upon  the  court  of  Rome,  which  was 
fuppofed  to  he  tindured  with  it;)  tliat  as  for  intel- 
ligence with  Saracens,  and  eflablifhing  them  in  his 
dominions,  it  arofe  from  prudence,  in  as  much  as 
he  gained  a  body  of  troops  for  his  own  defence,  and 
fpared  the  effuiion  of  Chrijlian  blood;  that  with  re- 
fpedl  to  their  women,  he  had  no  perfonal  intercourfe" 
with  them,  but  employed  them  merely  in  lliows,  and 
bad  even  difmilTed  them  when  he  found  his  conduft 
not  approved  of  in  that  particular.  Laftly,  in  reply 
to  the  charge  of  perjury,  which  the  Pope  had  en- 
deavoured to  prove  from  letters  of  the  Emperor ; 
he  fhewed  from  letters  which  he  alio  produced,  that 
his  Holinefs  himfelf  was  equally  guilty,  and  that' " 
his  mafter  v^'as  not  bound  to  perform  his  part  of  a' 
contrad,  which  had  not  been  fulfilled  by  the  othei'" 
party.  He  ended  by  humbly  inti-eatiug  the  Allem- 
bly  to  accord  him  fome  delay,  that  he  might  fend  td 
his  mafter  and  requefl:  him  to  haften  his  appearance 
at  the  Council  in  perfon,  which  he  had  long  expedl:-' 
ed;  or  to  give  him  fuller  powers  than  at  that  time  he' 
looffeiTed,  which  would  enable  him  the  better  t-o  bro* 

-     ceeUa 
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ceed.  The  Pope  refufed  his  requeft.  "^  I  fear  the 
"  fnares,"  faid  he,  "  which  I  have  endeavoured  to 
"  avoid;  I  am  not  yet  prepared  to  fhed  my  blood, 
*'  nor  do  I  yet  deierve  a  crown  of  Martyrdom." 
At  the  infiance  however  of  the  Ambaffadors  of 
France  and  England,  particularly  of  the  latter,  (be- 
tween whofe  mafler  and  Frederick  there  was  a  clofe 
affinity;)  Thaddeus  obtained  a  fortnight  delay,  and 
the  Emperor  was  fummoned  to  come  and  jufiify  him- 
felf  in  perfon. 

The  anfwer  to  the  Summ.ons  was  fuch,  probably, 
as  Innocent  expeded;  he  pointedly  refufed  to  obey; 
and  faid  that  he  would  never  difgracc  the  Imperial 
dignity  fo  far  as  to  appear  before  a  Synod,  allembled 
for  the  purpofe  of  judging  him.  It  does  not  appear 
bowever  from  M.  Paris,  from  whom  I  have  chiefly 
extraded  this  account,  that  he  made  any  proteft 
againft  the  former  proceedings  of  the  Council ;  and 
fuch  at  leaft  was  the  opinion  of  their  rights  enter- 
tained by  its  members,  that  the  Emperor's  obflinacy 
is  faid  to  have  alienated  the  minds  of  many  of  his 
friends.  In  the  courfe  of  the  affair,  we  have  farther 
proofs  of  the  power  fuppofed  to  be  inherent  in  thefe 
meetings.  A  Council  it  feems  had  formerly  been 
fummoned  at  Rome  by  Gregory  IX.  in  order  to 
proceed  alfo  againft  Frederick,  and  that  haughty 
prince  had  caufed  many  of  the  prelates  going  to  it, 
to  be  arrefted.  A  new  ground  of  accufation  w^is 
made  out  upon  this,  which  was  treated  as  the  height 
of  facrilege,  and  the  zealous  Thaddeus  in  vain  en- 
deavoured to  defend  him,  by  fliewing  that  he  had 
been  ready  to  fet  them  at  liberty,  had  not  the  Eifhop 
of  Paleffine  and  others  infolently  thundered  forth 
excommunications  againft  him.  Innocent,  (pro- 
ceeding all  along  upon  the  acknowledged  authority 
of  Councils  to  try  the  capfes  of  Sovereigns,^'  de- 
manded of  the  AmbalTador  what  his  mafter  bad  to 
ff  ar  horn  the  judgoient  of  good  mei:  if  he  was  inno- 
cent,- 
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cent;  and  Thaddeus  avowed  the  authority  of  the 
Court,  by  confining  hisobjedtions  folely  to  the  mem- 
bers that  compofed  it.  He  obferved  that  he  had 
every  thing  to  fear  from  a  tribunal  whereiii  his  ene- 
mies were  more  numerous  than  his  friends,  and 
where  Gregory,  the  hctteft  of  them  all,  was  to  pre- 
fide.  The  Pope  however  was  too  able  to  continue 
the  conteft  by  argument,  and  percei\ing  the  impief- 
fion  made  upon  the  Affembly,  he  coolly  replied  that 
his  defence  would  avail  him  nothing,  and  would 
only  end  in  the  merited  Deposition  of  his  mailer. 
Thaddeus  had  alfo  obferved  the  effed  which  Frede- 
rick's refufal  to  obey  had  had  upon  the  AiTembly, 
(a  fpirit  which  had  been  ably  encouraged  by  the 
crafty  Pontiff,)  and  firm  as  he  was,  he  therefore 
trembled  at  this  menace.  He  again  oflfered  to  fpcak 
but  was  refufed  a  hearing,  and  perceiving  the  ap- 
proaching victory,  he  endeavoured  to  avert  its  con- 
fequences  by  complaining  of  the  paucity  of  mem- 
bers that  compofed  the  Synod.  He  alfo  completely 
difcovers  to  us  the  opinion  entertained  in  thofedays 
of  the  power  of  Councils  by  adually  Appealing  to 
another  meeting,  more  general,  folemn,  and  impar- 
tial. He  was  anfwered  that  it  was  fuflficiently  a  ge- 
neral Council,  iince  it  vras  conipofed  of  fo  many  Pa- 
triarchs, Archbifhops,  Bifhops,  and  Nobles,  col- 
leded  either  in  perfon,  or  by  their  Ambaliadors, 
from  all  parts  of  the  world ;  and  the  Pope  proceeded, 
as  the  Vicar  of  Chrifl:,  to  declare  him  guilty  of  facri- 
lege,  and  herefy,  and,  in  confequence,  to  pronounce 
him  excommunicated,  and  dethroned.  In  the  pre- 
amble to  the  fentence,  he  has  thefe  remarkable  ex- 
preffions ;  that  the  Popes  are  eflablifhed  over  all 
Chriflians,  for  the  purpofe  of  rewarding  the  good, 
and  punifliing  the  guilty,  in  virtue  of  which  he  re- 
leafes  the  fubjeds  of  the  Emperor  from  their  oath 
of  allegiance,-  he  actually  calls  upon  the  Ele6iors  to 
proceed  to  a  new  eledion;  and  as  for  the  kingdom 

of 
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of  Sicily,  as  fuperlour  Lord,  he  refer ves  its  difpofal 
to  his  own  will 

This  terrible  fentence  feemed  to  aflonifh  the  Coun- 
cil itfelf,  and  was  heard,  lays  the  hiftorian,  with  a 
kind  of  ftupor  and  horror.  The  afpiriug  Pontiff 
however,  who  w^as  the  only  perfon  unmoved,  (r) 
proceeded  in  concurrence  with  the  Fatheis  to  de- 
nounce the  ufual  curfes  againfi:  Frederick,  who  was 
no  longer  flyled  Emperor,  and  ^fter  a  number  of 
other  a£ls  concerQing  matters  temporal,  as  well  as 
Spiritual,  the  Affembly  feparated.^ 

Thus  finifhed  the  celebrated  Council  of  Lyons, 
the  proceedings  of  which  were  of  the  utmoll  im- 
portance to  the  European  Law  of  Nations,  and 
"which,  as  its  power  is  wholly  afcribeable  to  the  in- 
fluence of  Chriftianity,  (whether  well  or  illdiredled) 
has  a  fair  title  to  be  noticed  in  this  place.  The  fen- 
tence w^hich  it  dared  to  promulgate,  was  received  in 
Chriftendom  as  legal  andjuil;  it  was  p^blifhed  in 
all  due  formality  in  England  by  Henry  LL  the 
near  relation  of  Frederick,  aiid  although  that  able 
prince  contrived  to  keep  together  a  flrong  party  iq. 
*'  the  Empire,  the  reft  of  his  life  was  paffed  in  arms 
with  indiiferent  fuccefs.  The  ecclefiaftical  princes 
of  Germany,  payed  fo  much  deference  to  the  len- 
tence,  as  to  eleft  immediately  a  new  king  of  the  Ro- 
mans, in  the  perfon  of  Henry  Landgrave,  of  Thu- 
ringia;  and  when  that  monarch  died,  which  he  did 
in  endeavouring  to  alfert  his  rights,  they  ftill  paifed 
by  the  depofed  Sovereign,  and  with  the  additional 
fuHrages  of  many  temporal  princes,  \\\\o  had  in  ge- 
peral  protefted  againft  the  proceedings  of  Inno- 

(;•)  In  Imperatorem  Fredericum,  fine  aliqua  palpatione,  vel 
difiimulatlon?,  vel  diiationis  induitu,  talcm  lentenuam  excom- 
niunicacionis  in  pleno  conciiio,  non  fine  omnium  Aud:ent>uin  et 
circuiTifiaatium  Itupore  et  horvore  tcrribjiitcr  fulguravit. — M^ 
Par.  66s'. 
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CENT,  their  choice  fell  iipcn  William  Earl  of  Hol- 
land, who  furvived  him.  \^s) 

Thirty  }'ears  after  this,  the  city  of  Lyons  beheld 
araOther  General  Council  affembkd  within  its  walls; 
in  which,  though  the  affairs  treated  of  were  neither 
of  io  much  importance,  nor  of  ib  much  daring,  as 
thofe  which  had  employed  the  attention  of  the  tirft; 
yet  they  were  not  iefs  general  in  their  efie<Sls  upoa 
Europe,  nor  Iefs  evincive  of  the  union  which  thefe 
Councils  always  fuppofed  it  to  be  under,  in  contra- 
diftinction  from  the  reft  of  the  world.  The  obje6l 
of  the  meeting  was  founded  entirely  upon  the  max- 
ims of  Chriflianity,  and.  of  Europe;  the  relief  of 
the  Holy  Land:  the  union  of  Churches;  the  refor- 
mation of  manners;  and  the  temporal  afiairs  of  al- 
moft  all  the  weftern  nations.  The  members  of  it 
were  numerous.  Eefides  the  Secular  Powers,  there 
Avere  alfembled  near  lixteen  hundred  Prelates:  the 
Pope  (Gregory  X.)  preiided  in  perfon  ;  and  Phi- 
LIP  III.  of  France,  who  had  begun  to  affert  claims 
to  the  fovereignty  of  the  city,  after  coming  to  meet 
and  to  exprefs  tohimhis  good-will,  left  him  a  guard  of 
Frenchmen  under  the  command  of  imbert  de  Beau-^ 
jeau,  one  of  his  Nobles.  Of  Secular  Powers,  there 
were  alfembled,  the  King  of  yiVm^o;/ in  perfon;  the 
Grand  Mafters  of  the  Knights  Hofpiiallers  and 
Templars;  and  the  Ambaffadors  of  the  Emperors  of 
Germany  and  ConftantinojDle,  of  France,  England, 
and  Sicily. 

In  this  AiTembly  much  was  done  for  the  Com- 
monwealth of  Europe.  A  reconciliation  be- 
tween the  Greek  and  Roman  Churches  was  elieded; 
the  eledtion  of  the  Emperor  Rodolph  was  confirm- 
ed; and  the  claims  of  Alphonso,  King  of  Arragon, 

(?)  The  account  of  tlie  whole  of  thefe  proceedings  is  to  be 
found  in  Mat.  Par.  fos.  662,  663,  to  679.  Hei  s.  i.  ii^.  Burig- 
ny,  2.  88.  90  et  iufr.  &  Pfeffel  \.  394.  Stniv.  Corp.  KilL 
Gerra.  i .  466. 

upoa 
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upon  the  Imperial  dignity,  renounced  in  form.  The 
difputes  of  the  Princes  of  Italy  were  taken  into  con- 
iiderationj  the  form  of  elefiion  of  the  Pope  himfelf 
was  revifed  ;  ufury  was  declared  infamous,  and  ex- 
communicaiion  was  denounced  againft  thole  who  in- 
terrupted a  Prieft  in  publiihing  ecclefiallical  cenfures 
againft  Sovereigns.  (/ ; 

It  would  extend  this  part  of  our  enquiries  to  a  dif- 
proportionate  length,  were  we  to  examine  the  tranf- 
adioas  of  the  other  Councils  that  were  held  in  Eu- 
rope; and  the  intelligent  reader  would  anticipate  any 
inferences  that  could  be  drawn  from  them ;  exdu- 
iive  of  which,  the  account  of  the  two  Synods  above- 
mentioned,  demonflrates  fufficiently  the  point  with 
which  we  fet  out,  that  the  profeflion  of  Chriftianity 
had  gone  the  greateit  lengths  towards  uniting  the 
European  natioas  under  an  intimate  and  clofe  aU 
liance,  which,  but  for  that,  would  never  have  ex- 
ifted.     The  only  inftitution  to  which  I  can  compare 
thefe  meet  ngs  of  the  Powers  of  Europe,    is  that  of 
the  Amphic  rYONs  in  Greece;    for  which,    howe- 
ver, there  VvCre  particular  realbns  of  another  nature, 
drawn  flom  the  community  of  origin  in  the  Pelafgic 
States;  their  iimilarity  of  language  and  laws;  and 
their  inhabiting  an  almofl  inlblated  country,  the  po- 
litical interelts  of  which  were  in  conftant  oppofition 
to  that  of  their  farrounding  neighbours.     Religion, 
therefore,  did  as  much  for  Europe,  as  a  community 
of  race,  of  language,  of  laws,  and  of  political   in- 
terefts,  did  for  Greece;  and  fo  great  was  the  opinion 
of   the  utility  of  thefe   General  Councils,    that  it 
feems  to  have  been  the  received  doctrine,  according 
to  M.  Paris,  that  they  fhould  be   held  as  a  matter  of 
right  as  often  as  the  Jubilees,  (whicli  in  the  ages  be- 
fore us  was  every  fifty  years)  {v)  when,  to  ufe  his  ex«< 

(')  Hifl:.  des  Concile?.  f.  ll.  950  et  infr. 

(•y)  In  quo  decretum  er  fcriptum  eft,  quod  non  deberet  dejure 
concilium  geiierale  celebrari,  ninfemel  infra  quinquagenta  annos, 
quod  eft  Ipacium  claiifiim  jubilee.     Mat.  Par.  663. 
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preiTions,  "omnia  collapfa  habent  reformari  et  ia 
*'  bono  ftatu  reftitui  et  folidari."  They  were  of  fiill 
farther  ufe,  in  as  much  as  they  were  the  inftruments 
for  reforming  the  abufes  which  proceeded  from  the 
Papacy  itfelf;  whofe  authority  was  always  fuppofed 
to  be  inferior  to  theirs. 

This  was  a  point  of  fo  much  importance  to  the 
papal  intere!'s  on  the  one  hand,  and  the  interefts  of 
Europe  on  the  other,  that  it  was  often  contefted  with 
great  energy :  the  event,  however,  declared  in  fa- 
vour of  the  latter,  as  in  reafon  it  ought  to  have  done ; 
lince,  according  to  an  antient  author,  whatever 
power  may  have  been  attributed  to  the  Pope,  it 
fhouid  be  confidered  as  extending  over  individuals, 
not  over  the  whole  colieclive  body  of  the  Church; 
"  Pot!  us  Papa  EcdeficB,  quam  Pcclefm  tot  a  PapcR  ohedire 
cogetur.'''*  (w) 

This  indeed  had  been  in  fome  meafure  acknow- 
ledged by  the  proud  fpirit  of  Gkegory  VIL  him- 
felf,  who  profelTed  to  appeal  to  a  General  Council  to 
judge  between  him  and  the  Emperor  Henry  IV.  In- 
nocent IlL  alfo  allowed  that  he  could  not  decide 
upon  the  divorce  of  Philip  Auguftus,  without  the 
fupport  of  the  fame  fort  of  Synod.  Their  fuperiori- 
ty  was  folemnly  adjudged  in  France  by  one  of  the 
articles  of  the  pragmatic  fanftion  of  Charles  VII. 
1437:  (w)  and  by  the  Council  of  CoNt.TAisiCE  it 
was  at  length  finally  fettled  againft  the  See  of  Rome. 

In  that  celebrated  AlTembly  we  find  it  decreed,  in 
the  firft  place,  that  a  Genj<ral  Council,  repre- 
fenting  the  whole  Catholic  Church,  derives  its  au- 
thority from  Christ  himfelf,  and  that  to  fuch  an 
authority  every  one  "  cujufcumque  flatus  vel  digni- 
*'  tatis,  eiiamfi  papalis  exijlatT  is  bound  to  yield  his 
obedience.  It  Vv^as  decreed  in  the  ferond  place,  and 
again  without  any  referve  of  rank,  that  whoever  re- 

(w)  Pafquler.  Recherches  de  la  Fr.  L.  3,  Ch.  27. 

I  fufed 
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fafed  this  obedience,  fhould  be  condemned  to  a  me- 
rited penitence,  et  etiam  "  ad  alia  yinz  fubfidia,  fi 
"  cpus  fuerit."  (x)  What  thefe  alia  jura  were,  may- 
be farther  coUedled  from  the  proceedings  of  the  fame 
Council,  (carried,  as  it  is  faid,  infpite  of  the  Cardi-' 
nals,)  (y)  which  adually  depofed  John  XXIII.  from 
the  Pontificate ;  {z)  and  from  thofe  of  the  Council  of 
Bafle,  held  a  few  years  afterwards^,  when  Eugene 
IV.  met  with  the  fame  fate,  {a) 

But  with  whatever  appearance  of  regularity  and 
advantage,  the  power  and  conflitution  of  councils 
may  feem  to  have  been  attended,  it  muft  be  owned 
that  Chriftianity,  by  being  abufed,  gave  rife  to  max- 
ims, too  long  received,  which  it  would  be  an  out- 
rage upon  common  lenfe  to  endeavour  to  juflify. 
The  Pope's  power  to  difpofe  of  the  Crowns  of  Chrif- 
tendom  at  will,  as  the  fucceffor  of  St.  Peter;  to  grant 
new  territories  to  the  conquerors  or  difcoverers  of 
them ;  to  annul  treaties,  when  contrary  to  the  inte* 
reils  of  Rome;  to  abfolve  men  from  the  molt  folemn 
contra6ls  ;  or  to  preach  crufades  againft  all  who  re- 
fufed  to  acknov/ledge  his  authority :  thefe,  it  would 
be  as  vain,  as  it  would  be  ridiculous,  to  defend 
with  gravity.  Fidelity,  however,  to  our  undertak- 
ing, demands  that  we  fhould  enter  upon  the  detail 
of  them ;  and  ridiculous  as  they  are,  they  are  yet  an 
eminent  proof  of  the  elfefl  which  any  religion, 
whether  pure  or  corrupted,  will  always  have  upoa 
the  euftoms  of  the  nations  that  profefs  it. 

The  foundation  of  the  whole  of  the  Papal  ufurpa- 
tions  in  thefe  points,  is  to  be  traced  to  the  forged 

(at)  Labeo  ConciL  Colledl.  ap  Du  Monf.  4.  25. 

(  J/}  Pfeffel  Dr.  Pub.d'AU.  I.  617. 

(,1)  He  was  declared  guilty  of  Herefy,  Sin-.ony,  ard  Mal-ad- 
minillration,  and  cited  to  lurrender  himlelt  v\ithin  a  certain 
time,  "  ut  ipfe  cum  fuis  fautoribus  in  propriis  perfonis  compa- 
''   reant,   rententiamque  fuam  audiant,"  &c.     Du  Monf.  4.  27. 

(tf)  Puffend-  fur  la  Men.  Sp.  du.  P.  55,56,  ec  inlr. 
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coUedion  of  the  decrees  of  General  Councils,  and 
the  letters  of  the  Bifhops  of  Rome,  fuppofed  to  have 
been  made  by  Isidor,  Billiop  of  Seville,  a  Prelate 
of  learning,  who,  it  was  known,  had  made  fuch  a 
collection  in  the  feventh  century.  Two  hundred 
years  after  that  period,  there  appeared  in  the  world 
a  book,  faid  to  be  this  identical  one,  which  had  not 
till  then  been  univerfally  known,  and  which  con- 
tained matters  of  the  very  deepefl  importance  to  the 
w^hole  conftitution  of  the  Church,  and  the  maxims 
of  all  the  European  States;  in  other  words,  to  the 
European  law  of  nations. 

Before  the  promulgation  of  this  book,  the  Bifhop 
of  Rome  had  been  in  p ofTeffion  of  no  powers  that  in- 
terfered with  other  Bifhops  who  were  independent 
of  his  diocefe.  His  pre-eminence,  and  his  fundtions, 
had  been  confined  to  his  own  Suffragans;  and  fo  far 
was  he  from  claiming  any  authority  over  the  tempo- 
ral Sovereigns  of  the  world,  that  he  was  himlelf 
dependent  upon  the  Emperors  for  his  very  eledion. 
That  he  was  the  true  and  only  fucceifor  of  Saint 
Peter,  or  that  he  derived  more  power  from  the 
Founder  of  Christianity  than  other  Billiops, 
who  all  fprang  from  the  fame  fource,  had  not  then 
been  thought  of:  on  the  contrary,  all  Bifliops  were 
fuppofed  to  be  coequal;  and  fo  far  was  the  idea  car- 
ried, that  the  whole  Ghurch'has  been  thought  to  have 
been  but  one  Eifhopric,  wherein  every  fmgle  Eilhop 
had  an  equal  concern  in  the  whole.  '*  Epifcopatus 
"  unus  efl,  cujus  a  fingulis  in  folidum  pars  tenetur," 
,(h)  In  this  fenfe,  therefore,  the  authority  of  the 
Bifhop  of  Euouhiiim  extended  as  far  as  that  of- 
the  Bifliop  of  Rome.  Rh^giu?7i  was  equal  to  Conjlan- 
tinople^  and  'Tanis  to  Alexandria  ;  nor  are  there  want- 
ing  inftances  of  Bifhops  exercifmg  their  epifcopai 
fandions  in  all   great  ecclefiaflical  matters,  in  dio- 


(/')  Cyprian  dc  Uni'.  Ecclef.  ap.  Bir;gham  2. 
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eefes  not  belonging  to  thcmfelves,  by  virtue  of  the 
community,  andequality  of  their  power,  (c)  Hence 
before  the  eftablifhment  of  patriarchal  churches, 
among  other  titles  which  were  given  to  them,  ve 
frequently  meet  with  that  of  AvTo'.i<^xhoi->  or  men 
who  acknowledged  no  head;  and  even  after  the  di- 
vifion  of  the  Church  into  Patriarchates,  many  of 
thefe  independent  Biflioprics  remained,  fuch  as  Bul- 
garia, Cyprus,  and  Iberia,  {d)  The  reputation, 
however,  of  the  Roman  City,  gave  importance  to 
its  Biihop  in  the  minds  of  the  world ;  for  it  was  ftill 
in  the  power  of  that  illuftrious,  though  fallen  capi- 
tal, to  communicate  fplendour  and  confequence  to 
thofe  who  pofieffed  it.  In  the  Council  of  ChaicedoHj 
therefore,  under  the  Emperor  Marcian,  the  title 
of  (Ecumenical  or  Universal  Bifhop  was  given 
to  Pope  Leo,  by  fix  hundred  Prelates.  By  that 
Pontiff,  how^ever,  it  was  neither  accepted  nor  refuf- 
ed,  although  from  that  time  the  inferior  Clergy  began 
to  addrefs  themlelves  to  him  as  Sandliffimo  et  Beatif- 
iimo  Univerfali  Archiepifcopo,  et  Pairiarchce  Mag- 
ns  Romse,  et  ?an6lse  Univerfali  Sy nodo.  {e)  Ac- 
cording to  fome,  it  was  the  Emperor  Phocas  who 
beftow^ed  upon  him  the  title  of  01ciimenkal\  and 
certain  it  is  that  from  the  time  of  Charlemagne, 
who  might  almofl  be  faid  to  have  been  the  Emperor 
of  Europe,  and  who  revived  the  title  of  Emperor  of 
the  Weft,  he  had  been  endowed  with  the  exclufive 
privilege  of  confecrating  that  auguft  Sovereign. 
This  contributed  not  a  little  to  raife  him  in  dignity 
above  his  peers;  and  from  all  thefe  circumftances, 
the  eyes  of  men  were  attraded  to  the  antient  capi- 
tal of  the  world,  in  preference  to  the  other  Patri- 
archal Sees.  (/) 

It 

(J)  Bingham  lb.  (^)  Id.  2.  18. 

((f)  Pafquier-  Recherclies  de  la  Fr.  L.  3.  Ch.  2. 
Xf)  Upon   the   conftitudon   of  the  Chrillian  Hierarchy,  fee 
Tuffend.  Mon.  Spir,  du  Pap?.     For  the  precedency  of  different 
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It  was  in  this  iituation  of  things  that  the  book 
above-mentioned  appeared;  and  the  little  penetra- 
tion and  learning  then  extant,  did  not  permit  men  to 
undertake  a  critical  difquilition.  The  turbulence 
and  jarring  interefts  of  the  fucceffors  of  Charlemagne, 
which  made  them  of  neceffity  court  fo  powerful  an 
aid  as  the  Church  was  at  all  times  able  to  afford,  alfo 
contributed  to  the  reception  of  the  work. 

By  this  remarkable  colleAion  it  was  made  to  ap- 
pear, that  the  world  had  formerly  agreed  to  confider 
the  Bishop  of  Rome  as  the  fucceflbr  of  St.  Peter  ; 
and  that  as  Christ  had  given  the  keys  of  Heaven 
into  the  hands  of  the  Apoftle,  (g)  fo,  as  his  fuccef- 
for,  the  Pope  alfo  received  them  ;  that  all  minifiers 
of  religion,  according  to  the  phrafe  of  the  prophet 
Zachariah',  ought  to  be  honoured  as  the  apple  of 
God's  eye ;  that  all  fpkitual  perfons,  and  their 
edates,  ought  to  be  exempt  from  the  fecular  Powers  ; 
that  the  cognizance  of  all  caufes  Vr-herein  religion 
could  have  place,  fuch  as  matrimony,  oaths,  (^inJ 
therefore  contraBs  and  treaties,')  fhoulcl  belong  to  the 
Biihops,  let  v/hat  would  be  the  rank  of  the  parties, 
even  though  it  v/ere  fovereign  ;  (/?)  that  from  all 
BiOiops,  an  appeal  lay  to  the  fiiperior  See  of  Rome  ; 
that  the  fupreme  Pontiff  had  the  right  to  depofe  all 
Eccleliaftics,  Archbiffiops,  and  Bifhops,  and  ap- 
point others  in  their  ftead  ;  and  lafily,  that  in  virtue 
of  the  divine  power  thus  committed  to  him,  he  pof- 

cliurches,  fee  amongft  others,  Sir  Geo.  Mackenzie  on  preced.  p.' 
39.  Palquier.  Rech.  de  la  France,  L.  3.  Ch.  i,  2,  3.  The 
latter  favours  the  See  of  Rome,   but  without  much  fuccefs. 

(^)  St.  Matth.  ch.  xvi.  v.  18,  19,  "  And  I  fa/ unto  thee,. 
"  thou  art  Peter,  and  upon  this  rock  I  will  huild  m/  churchi 
"  and  the  gates  of  Hell  Ihall  not  prevail  agaii.fl:  it. 

"  And  I  will  give  Hnto  thee  the  kingdom  of  Heaven  ;  and 
"  whatfoever  thou  fhall  bind  on  Earth,  lliall  be  hound  jji 
"  Heaven  •,  and  whatfoever  thou  flialt  ioofe  on  Earth,  iliali  be 
*'  loofed  in  Heaven." 

(A)  PufFendorf  ut  fup.   23. 

Vol.  II.  E  felTed 
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feffed  the  wonderful  prerogative  of  excommunicating 
Kings  and  Princes,  and  declaiming  them  unfit  to 
reign,  the  expreffion  of  God  in  Jeremiah  being 
applicable  to  him,  "  See  I  have  this  day  fet  thee  over 
*'  the  nations,  and  over  the  kingdoms,  to  root  out, 
"  and  to  pull  down,  and  to  dellroy,  and  to  throw 
"  down,  to  build,  and  to  plant."  {i) 

The  arrogation  of  a  power  fo  flupenduous  would, 
in  other  days,  have  excited  the  ridicule  of  mankind 
for  its  folly,  or  their  pity  for  its  madnefs  ;  in  thefe 
times,  however,  its  effed  was  ferious ;  and,  from 
the  caufes  above-mentioned,  it  foon  began  to  be 
received  as  law. 

That  the  Temporal  Powers  fhould  not  have  im.- 
niediately  reiifted  it,  is  not   wonderful,,  iince,  in  all 
probability,  .  they  were  ignorant  of  its  extent,  and 
fome  of  them    poffibly  of   its  exrftence.     Such  in- 
deed had  been  the  opinion  and  weight  which  almoft 
all   Bifhops  had  acquired,    that    in   the    primitive 
church  they  had  been  univerfally  ehofen  the  arbi- 
trators of  men's  differences,    and  their  judgments 
had  been  confirmed   by  the  Imperial  fandion,  and 
rendered  independent  of  the  Secular  Magiftrate.  {k} 
But  that  the  body  of  the  Church  fhould  receive  it, 
is  remarkable,  Iince  it  altered  its  whole  conftitution, 
and  furrendered  up  the  independence  of  a  vaft  num- 
ber of  powerfjl  Eccleliaftics.     Who  the  author  of 
the  colle6iion  was,  has  not  been  exadly  afcertained; 
(/)    but  Rjculphus,    an  Archbiihop  of    Mentz,     is 

(J)  Jerem.  i.  lo. 

Xk)  Eufeb.  de  Vit.  Conftant.  L.  4.  6.   27. 

(/)  Putter,  in  his  account  of  this  famous  forgery,  makes  no 
mention  of  the  name  of  the  author,  but  merely  fpeaks  of  the 
promoters  of  the  fcheme,  and  fays  it  is  probable  he  was  fome 
Bifhop,  &c.  Conftit.  of  Germ.  i.  98.  100.  The  very  learn- 
ed Pfeffel  (upon  what  authority  he  does  not  fay)  calls  him  Benet 
Lcvita, 

Droit.  Pub.  d'Allem.   i.  103- 

<!  faid 
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faid  to  have  procured  it  from  Spain  in  the  beginning 
of  the  ninth  century.  In  863,  the  famous  Hincmar, 
Archbifhop  of  Rheims,  adopted  it  as  authentic.  A 
Suffragan  Bifhop  having  appealed  from  his  Provin- 
cial Synod  to  the  Supreme  Pontiff,  his  appeal  was 
allowed  upon  that  ground ;  and  in  the  middle  of  the 
twelfth  century  its  authority  was  folemnly  acknow-^ 
ledged  by  the^  decretal  of  Gratian,  the  faults  of 
which,  according  to  the  Prefident  Henault,  men 
have  hitherto  in  vain  attempted  to  expunge,  (m) 
From  the  time  of  the  publication  of  this  work^  the 
Court  of  Rome  proceeded  fyftematically  in  its  ufur- 
pations,  and  aided  by  the  religious  deference  and 
fuperltition  of  unenlightened  men,  arrived  at  length, 
in  the  period  before  us,  to  that  wonderful  height  of 
power,  which  interfered  with,  and  almoft  governed 
the  affairs  of  all  the  Chriftian  nations. 

It  was  in  the  eleventh  century  that  thefe  ufurpa- 
tions,  which  had  thus  before  taken  root,  were  firft 
brought  into  life  and  ftrength  ;  and  the  well-known 
enterprizes  of  the  afpiring  Hildebrand,  fo  cele- 
brated under  the  name  of  Gregory  VII.  by  hum- 
bling both  the  clergy  and  the  laity  of  CIniftendom, 
feemed  to  emulate  the  power  of  the  antient  Empe- 
rors. 

It  does  not  fall  within  our  fubjedl:  to  trace  the 
fteps  by  which  he  proceeded  ;  it  is  fufficient  to  re- 
member, that  he  was  the  firft  of  the  Pontiffs  who' 

im)  Hift.  Chron.  i.  193.  Puffend.  Mon.  Splr.  du  Cape 
28.  It  was  not  till  the  reformation  had  liberated  one  half  of 
Europe  from  the  yoke  of  Rome,  that  men  bei:;an  acflually  to 
queftion  the  authenticity  of  this  fuppofed  book  of  Ifidor  ;  a' 
literary  conteft  was  then  broached  upon  it,  in  vihich  the  Catho- 
lics were  obliged  to  confefs  that  the  work  was  fpurious,  and 
that  there  were  above  fifty  interpolations  in  the  decrees  of  the' 
Councils.     Putter,  ut  fup. 

It  is  of  little  confequence  to  the  fub'efl  before  us,  whether 
the  colleflion  was  genuine  or  not-,  it  being  fufficient  fa?  our 
pialnt,  that  the  work  was  fo  received. 

E  %  airrow 
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arrogated  to  the  See  of  Rome  the  right  of  invefti- 
ture  ;  by  the  extenfion  of  which,  every  Sovereign- 
ty of  Europe  yielded  to  the  fuccefior  of  Saint 
teter,  (as  he  was  now  fuppofed  to,  be  one  of  the 
moft  ample  and  important  of  their  prerogatives.  («)■ 
Gregory  was  the  firft  alfo  who  exercifed  the 
pretended  power  of  depofing  Princes,  (o)  and  of 
granting  or  withholding  kingdoms  in  confequence  of 
the  Chriftian  world's  being  thought  to  be  the  pa- 
trimony of  the  great  ApolHe  ;  a  power  of  coercion 
and  of  remuneration  fo  abundant,  that  he  conlider- 
ed  mankind  as  more  intimately  dependent  on  him 
than  they  had  ever  been  ujx)n  his  predeceffors,  and 
confined,  in  confequence,  to  himfelf,  what  had 
hitherto  been  extended  to  dli  Eifhops,  the  diflin- 
guifhednam.e  of /Vz/Jrt,  or  Father,  (p) 

The  manner  in  which  he  commenced  his  opera- 
tions evinces  the  boldnefs  of  his  fpirit ;  and  the 
confummate  knowledge  he  had  acquired  of  the 
minds  of  men.  The  ftrongeft  and  moft  vigorous 
Sovereign  in  Europe,  both  in  dominion  and  per- 
fonal  chara6ier,  was  the  firft  obje6l  of  his  attacks. 
And  indeed,  the  conftant  oppofition  cf  their  inte- 
r'efts,  and  the  thoufand  jarring  claims  that  aroie 
between  them,  made  it  neceilary  for  him  to  humble 
the  Emperor,  before  he  proceeded  to  the  relt  of 
the  Potentates  around  him.  The  dodrines  of  Ili- 
dor's  collc6lion  were,  therefore,  every  \\  here  pro- 
mulgated ;  (q)  the  reverence  paid  to  the  memory  of 

(n)  Pfeffel  i.  264,  291. 

(0)  Heift".  I.  76.  el  infr.  Mainibourir.  vie  de  Greg.  le 
Grand.   163. 

(/))  Le  Cointe  Annales.  Greg.  \TI.  Pafquier,  Rec,  de 
la  Fr.  I.  3.  imagines  Papa  to  be  a  contradlion  for  Paier  Pa- 
iriim. 

{jl)  Les  faiijjes  Decretales  que  la  Diacre  Benoit  Levlta  avoit 
for^ees,  fous  le  nomd'  I/idorus  Mcicator,  etquel'  Archeveqiie 
Riculte  de  Mayence  repandit   en  Allemagne,  ferunt   erigees  en 

Saint 
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Saint  Peter,  was  .transferred  j:o  the  crafty  Pon- 
titf ;  and  he  fucceeded  in  tearing  from  Henry  IV. 
the  right  of  Inveftiture,    which,  it  was  held,  could 
not  properly  belong  to  any  one  not  in  holy  orders ; 
confounding  in  this,  the  right  to  inveft  a  man  with 
the  fpiritual  charader  of  Prieft,    and  the  temporal 
^'ight  to  a  particular  benefice,  {p)  In  the  courfe  of 
the  conieft,  we  have  reafon  to  obferve  the   marked 
progrefs  which   the  fenfe  (though  a  miftaken  one) 
of  the  Chriftian  religion  had  made  in  the  hearts  of 
men.      The  Princes  of  Germany,    while  they  de- 
fended mod  ftrenuoufly  the  independence  and  rights 
of  their  Sovereign,  agreed  in  a  pofition  as  univerfal, 
that  apofiacy    from  the  Chriftian  faith   was  a  fair 
ground  for  depofition.     A  letter,  addreffed  to  Gre- 
gory from  the  Diet  of  Worms,  remarks  exprefsly, 
that  according  to  the  tradition  of  their  fathers,  a 
Sovereign  can  only    be  judged    by   God    himfelf, 
ihough  they  acknowledged  that  he  may  be  depofed 
for  one  crime,    namely,  that  of  abandoning  his  reli- 
gion.   (q) 

As  the  a6live  fpirit  of  Henry,  however,  had 
not  permitted  him  to  part  with  this  important  ,pi-e- 
rogative,  without  a  long  and  vigorous  refiftance, 
Gregory  had  recourfe  to  thofe  powerful  weapons 
with  'which  the  Pontiffs  had  now  begun  to  arm 
.themfelves  effectually  ;  and  in  the  year  1076,  he 
thundered  down  upon  the  German  Monarch  the  fen- 
tence  of  excommunication,  fo  futile,  when  unfu|> 
ported,  but  fo  dreadful,  when  fcconded,  by  a 
fenfe  of  religion  among  the  laity.  In  the  preamble 
to  this  terrible  fenteuce,  he  addreffes  his  Apofloiic 
predeceiTor,    and  tells  him,    "    he  knows  he   was 

loix   fondamentales   de   la  Conllitution   Ecclefiaftique.    PfeffeL 
.1.   103. 

(p)  Pufrend.  ut  fup.   i.  Heiff.   i.   76.  77. 

id)  Hen.  Kift.  Chron.  i.   170. 

.  called 
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called  againft  his  will  to  the  government  of  the 
Church,  and  would  rather  have  led  a  wandering 
and  humble  life  ;  (r)  but  neverthelefs,  being  inveft- 
ed  with  power  for  the  fake  of  Chriftianity,  he  thinks 
it  right  to  punifh  its  enemies.""  In  confequence  of  this, 
the  Emperor,  it  is  well  known,  was  forced  to  give 
"Way,  abandoned  by  men  whofe  religion  would  not 
permit  them  to  obey  him ;  another  Emperor  (Rodolph) 
was  chofen  in  his  place,  (s)  and  he  was  obliged  to 
fubmit  to  the  molt  abje^  humiliations,  before  he 
could  reinftate  himfclf  even  in  a  part  of  his  formei' 
power,  (t) 

From  that  time,  excommunications  and  depo- 
litions  were  dealt  forth  largely,  and  with  various 
fuccefs,  by  the  Court  of  Rome ;  and,  during  the 
period  we  treat  of  there  was  hardly  a  Sovereign  in 
Europe  who  did  not  feel  the  weight  of  this  wonder- 
ful power.  One  of  the  moft  remarkable  examples 
of  the  infolent  confidence  in  the  opinion  thus  raifed 
by  the  Popes,  appears  about  a  century  afterwards, 
in  the  condud  of  Celestine   III.  who  was   then 

(r)  Baron.  Annales.  an.  1076.  Labeo,  Concil.  CoUeft. 
10.  24. 

(s)  Heiff.  I.  80. 

(0  The  following  is  the  exulting  and  proud  account  given 
by  Gregory  himfelt  to  his  Clergy,  of  the  miferable  ftate  to 
whicli  he  had  reduced  the  mofl  pouerful  Monarch  of  the 
world ;  though  quoted  in  other  works,  it  comes  too  obvioufly 
•within  our  fubjedl  to  pafs  it'  by  : — "  Per  triduum  ante  portam 
"  caflri,  depofito  omni  reglo  cultu,  miferabiliter,  ut  pote 
"  difcalceatus  et  laneis  indutus  periifiens,  non  prius,  cum  mulio 
"  fletu  Apoftolicas  miferalionis  auzilium  et  confolationem  im- 
"  plorari  deftitit,  quam  omnes  qui  ibi  aderant,  et  ad  quos  rumor 
"  ille  pervenit  ad  lantam  pietatem  et  compaffionis  mifericor- 
"  diam  movit,  ut  pro  eo  mukis  precibus  et  lacrymis  interceden- 
'■  tes,  omnes  quidem  infoiitam  noftrse  mentis  duritiem  miraien- 
"  tur  ;  non  nulli  vero  in  nobis,  non  Apoflolicse  fedis  gravita- 
''  tern,  fed  q\iali  tyrannicse  feritatis,  credulitatem  cffe  clama- 
^'  runt." 

Epift-  Greg.  Baron,  an.   1077.  L^^-o.  Concil. 
Colha.  JO.  i5S\ 

eighty- 
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eighty-fix  years  of  age.  The  Emperor  Henry  VII. 
coming  to  Rome,  to  be  crowned  and  confecrated 
by  the  hands  of  the  Pontiff,  knelt  down  with  de- 
votion before  his  chair,  to  receive  the  diadem 
which  Cclefline  had  placed  between  his  feet ;  and 
no  fooner  was  it  fixed  on  by  the  hand,  than  it  was 
ftruck  off  by  the  foot  of  this  proud  old  man,  who 
left  it  to  the  Cardinals  to  take  it  up,  and  reitore  it  to 
the  Emperor. 

Baronious,  in  relating  this  aftion,  confeffes  it 
was  indecent,  but  excufes  Celeftine,  by  obferv- 
ing  that  it  was  merely  a  difplay  of  his  legal  pow- 
ier,  to  confer^  and  to  take  away  the  Imperial  Crown. 

Hitherto  however,  the  ambition  of  the  Holy  See 
had  been  confined  to  matters  merely  fpiritual ;  oc 
if  it  had  contrived  to  attain  .10  alraoft  fovereign 
power  over  the  world,  it  was  through  the  interven- 
tion, and  by  a  crafty  management  of  its  prerogative 
in  things,  as  they  were  called,  divine  !  But  the 
year  1300  beheld  the  papal  pretenlions,  ftiipped  of 
all  difguife,  and  openly  afpiring  to  the  exercife  of 
fupreme  power  in  teniporals,  as  well  as  fpirihials^ 
under  Boniface  VIII.  That  Pontiff  is  defcribed 
as  able,  proud,  violent,  and  boafting  ;  and  having 
obferved  the  almoft  uniform  fuccefs  of  every  deiign 
which  the  Court  of  Rome  had  conceived,  when 
backed  by  fuperflitious  deference,  he  thought  it 
needlefs  to  proceed  with  the  management  and  cau- 
tion of  his  predeceffors.  He  theiefore  openly  laid 
claim,  as  Vicar  of  Chrift,  to  fupreme  authority  over 
all  the  Monarchs  of  the  e^rth,  in  things  independent 
of  religion.  He  appeared  on  the  celebration  of  the 
firft jubilee  at  Rom.e,  (when  it  was  fuppofed  that 
^lere  were  200,000  pilgrims  from  all  parts  of  Chrif- 
tendom  within  the  walls,)    in  the  habit  of  a  lay 

(■;•)  Earon  ?.d  an.   1191. 

Emperor ; 
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Emperor ;  a  crown  upon  his  head,  a  fceptre  in  his 
hand,  and  the  imperial  buikins  upon  his  legs.  He 
continued  alternately  to  fliew  himfelf,  now  arrayed 
in  the  habits  of  Pontiff,  now  of  Emperor,  in  order 
to  prove  to  the  world  that  he  united  the  teyn^oral  as 
well  as  \htfpiritMal  fupremacy  in  his  own  perfon. 
Had  he  done  nothing  more  than  this,  he  would  only 
have  attracted  the  ridicule,  or  poffibly  the  refent- 
mentj  of  his  neighbours  ;  but  his  nature  was  too  af- 
piring  to  be  contented  with  the  mere  enfigns  of  the 
power  which  he  grafped  at,  snd  he  immediately  en- 
gaged in  one  ©f  the  hotteft  con  tells  that  had  ever  agi- 
tated the  Papal  See.  It  attracted  the  eyes  of  all 
Europe,  and  employed  the  utmoft  exertions  of  the 
rnoft  powerful  of  its  Monarchs,  and  therefore  weli 
deferves  to  be  mentioned  here. 

Philip  IV.  iurnamed  the  Handfome,  at  that 
time  filled  the  throne  of  France  ;  a  Prince  alfo  of 
ability  and  violence,  and  of  a  fpirit  particular- 
ly independent.  Between  him  and  Boniface 
there  were  many  fabjeds  of  difference,  more  efpe- 
cially  concerning  the  government  pf  the  French 
Clergy,  and  the  right  of  taxing  them  at  pleafure, 
to  which  the  Pope  pretended,  and  which  the  King 
abfolutely  forbade.  Philip  alib  had  made  an  alli- 
ance with  the  King  of  the  Romans,  the  declared 
enemy  of  Boniface  ;  and,  for  this,  his  Ambaffador 
at  Rome  vvas  loaded  with  the  mofl:  virulent  invec- 
tives againft  his  mailer.  The-  Ambaffador  replied 
with  vivacity ;  he  ventured  to  reproach  Boniface 
himfelf  with  the  many  fcandals  of  his  life  ;  and 
obferved,  that  he  faw  with  grief  the  evils  which 
his  ill-placed  pride,  and  unfounded  claims,  would 
occafion,  if  he  embroiled  himfelf  with  a  Prince, 
equally  informed  of  his  rights,  and  jealous  of  his 
authority. 

This  was  the  firfi:  blow.     The  Pope  fent  imme- 
diately into  France   tbe  Bifliop  of  Famiers,  a  Le- 
gate? 
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gate  whofe  charader  very  well  reprefented  his  own, 
and  who  behaved  with  fuch  infolence,  aid  deroun- 
ced  fuch  terrible  things  in  the  name  of  his  mafter, 
that  being  born  a  fubjecl  of  France,  Philip  thought 
proper  to  pider  him  to  be  arrefted,  and  delivered 
over  to  the  Archbifhop  of  Narbonne,  his  Metroro- 
litan,  for  puniftiment.  Outraged  at  this,  the  Pon- 
tiff immediately  ifiued  forth  his  Bulls,  with  which 
he  thought  to  deftroy  the  ofiending  Prince  ;  and, 
by  the  lirll  of  them,  commanded  him  in  peremptory 
terms  to  fend  the  Prelate  to  Rome  for  judgment ; 
which  being  nothing  but  his  legal  privilege,  was 
iniiantly  complied  with.  Determined  however  to 
affert  his  claims  to  the  utmofi:,  he  lent  forth  another, 
beginning  with  thefe  remarkable  words  :  '"  Fear  the 
*'  Lord,  and  keep  his  commandments.  We  chuj'e  to 
"  acquaint  yotiy  that  you  arefuhjed  to  ns  in  temporal 
*'  as  voell  as  in  fpiriiual  matters  \^  which  fo  ofiended 
the  King,  that,  thrown  quite  off  his  guard,  he  for- 
got the  dignity  with  which  a  Monarch  ought  to  de- 
fend his  rights  ;  and  inftead  of  calmly  fhewing  the 
futility  of  his  pretenfions,  he  imitated,  or  exceeded 
in  his  anfwer,  the  infofence  of  which  he  complained. 
It  begins  thus  :  "  Philip  by  the  grace  of  Gcd, 
*'  King  of  France,  to  the  pretended  Pope  Boniface^ 
^^  little  or  no  health  ;  we  chafe  to  acquairit  your  folly 
'^^  that  we  are  JuhjeB  to  no  one  in  temporals,  and  all 
*'  ivho  think  fo  mujl  he  oii\  of  their  fenfesl''' 

Boniface  replied  in  a  Bull,  which  contained  an 
ample  and  fufficient  difplay  of  the  whole  of  his 
claims.  "  Hear,"  fays  he,  "  my  fon,  the  com- 
mands of  your  father  ;  open  your  heart  to  the 
precepts  of  a  mailer,  v/ho  holds  the  place  of  him, 
who  is  Lord  and  mafler  of  all;  receive,  i\ith 
pliability,  the  advice  of  the  holy  Church 
your  mother  ;  execute,  with  fide; ity,  her  /3rders, 
and  fubmit,  with  refped  to  her  will,  that  is, 
to  ours."  He  then  enters  upon  the  detail  of  difor- 
ders  in  his  kingdom,    many  of  which  were  purely 

temporal. 
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temporal,  fuch  as  thofe  of  the  Mint;  exhorts  him  to 
peniteDce,  and  fummons  his  Clergy  to  Rome,  to  de- 
liberate on  a  reform.  In  another  Bull,  addreffed  to 
the  Clergy  themfelves,  he  repeats  the  fummons, 
and  calls  them  to  confult  upon  the  injuftice  done  by 
the  King  and  his  officers  to  the  Nobility,  as  well  as  to 
the  Clergy. 

Alarmed  at  this  vigour,  Philip  aftually  began  to 
fear  left  the  religious  prejudices  of  the  age  fhculd 
fupport  the  Pontiff,  and  by  that  means  deiiroy  his 
whole  authority  within  the  kingdom.  To  balance 
therefore  the  power  that  was  thus  riling  againft  him, 
he  refolved  to  have  recourfe  to  his  people  colleded 
together;  a  refolution  which  was  the  hrft  occafion 
of  thofe  celebrated  Aifemblles  called  the  States  Ge- 
neral of  France,  {w) 

The  event  of  this  Aifemblv  was  favourable  to  the 
King;  and  all  the  three  Orders  fent  letters  to  Rome, 
to  aifert  the  independence  of  their  Monarch  :  yet 
fuch  was  the  reverence  paid  to  a  Power  which  was 
€fteemed  little  lefs  than  Apoftoiical,  that  notwith- 
ftanding  this,  and  the  exprefs  prohibition  of  Philip, 
forty  of  his  Prelates  obeyed  the  Pope's  fummons, 
and  attended  the  Council  at  Pvome,  which  i^vas  abfo- 
lutely  exp.e£led  to  dethrone  their  mailer.  In  this  Sy- 
nod was  promulgated  the  faniQUs  D.ecretal  called 
Unam  Sanctam,  from  its  com.mencing  with  thofe 
two  Latin  u'ords ;  in  which  it  is  declared  and  pi  o- 
nounced,  that  the  Church  is  one,  holy,  catholic,  and 
apoflolic  ;  that  it  has  but  one  head,  which  is  th^ 
Pope  ;  that  there  are  in  this  Church  two  fwcrds,  the 
fpiriiual  a.nd  the  temporal,  both  of  which  are  wield- 
ed by  the  ecclefialtical  power;  that  the  temporal 
authority  is  therefore  fubfervient    to  the  fpiritual, 

(zv)  There  Kave  been  v.-arm  difputes  rarong  tne  Cniics  on  ilu; 
French  Hiflory,  upon  the  chror,olog_v  of  thefe  meetinos  •,  but  ice 
PAsqintF,  RecKerches  de  la  F'.r.pct.  L.  2.  Ch.  7. 

whicii 
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which  is  its  founder  and  judge;  that  there  cannot  be 
a  doubt  as  to  this  point,  without  falling  into  the  er- 
rors of  the  Manicheans,  (which  admitted  two  prin- 
ciples, of  good  and  evil;)  and  that  it  was  even  ne- 
celTary  for  falvation  to  believe,  that  every  human 
greature  is,  and  ought  io  he  fiibjed.  to  the  Fotitiff  of 
Rome. 

The  effed  of  this  remarkable  and  prccife  Decretal. 
the  Abbe  Fleury  has  endeavoured  to  diihpate,  by 
obferving  that  nothing  in  fadl  was  decreed,  fubverlive 
of  the  temporal  authority  of  Sovereigns.  He  con- 
feffes  that  all  the  preamble  tends  to  alTeit  that  doc- 
trine; but  the  things  refolved  upon,  he  imagines  to 
be  merely  the  polition,  that  every  human  creature 
ought  to  be  fubje6l  to  the  holy  father;  which  no  one 
can  deny,  fays  the  Abbe,  provided  it  js  confined  to 
fpiriiiials.  {x) 

His  criticifm  does  not  appear  convincing,  fince  it 
is  the  very  j)rou^  which  is  contefted.  The  pream-f 
ble  mufh  always  be  compared  with  the  decree,  in 
order  to  explain  its  meaning;  and  if  we  do  this, 
whatever  might  be  the  real  law  that  was  received  in 
the  world,  nothing  perhaps  can  be  more  fuccind  or 
fixed  than  the  meaning  of  the  Court  of  Rome  upon 
the  fubjedt. 

As  a  proof  of  it,  Boniface,  in  confequence  of  the 
,decree,  appeared  armed  with  full  powers,  and  iffued 
another  Bull,  by  which  he  declares  that  all  Kings, 
Emperors,  and  other  Sovereign  Princes,  whoever 
they  may  be,  aje  fubjed,  like  all  other  men,  to  be 
fummoned  before  the  Apoftolic  Courts,  for  every 
fort  of  caufe;  for  fuch,  fays  he,  is  our  will,  "  we 
*'  who,  hy  the  f£rmiJfion  of  God,  comynand  the  whole 
"   Univerfer 

Bold  and  unreafonable  as  thefe  claims  were ;  ridi- 
culous even  as  they  now  feem;  imperfed!,  and  illegi- 

{x)  Rilloire  Eccles,  19.  37- 

timate. 
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timate,  as  the  Council  might  appear  -which  pro- 
nounced them ;  it  is  curious  to  obferve  their  effect 
upon  the  kingdom  againfl  which  they  are  direded. 
One  would  have  thought,  that  the  very  impudence 
of  the  pretenfion  would  have  been  fufficient  to  have 
defeated  itfelf;  and  that  the  French  Monarch  might 
have  let  it  pafs  off  without  notice,  as  the  ebullition 
of  folly  or  madnefs.  Not  fo:  he  was  reduced  adu- 
ally  to  defend  himfelf,  not  fo  much  by  reftjiing  the 
claim,  as  by  attacking  the  perjon  of  the  claimant  ; 
and  was  forced,  infte^d  of  meeting,  and  deciding 
the  queftion  upop  the  fpot,  to  appeal  to  the  fame 
Tribunal,  only  compofed  of  other  Judges. 

In  a  fecond  meeting,  therefore,  of  his  States,  he 
loaded  the  Pontiff  with  the  mofi:  virulent  abufe ;  he 
accufed  him  of  every  fort  of  crime  and  herefy ;  of 
being  an  infidel,  a  forcerer,  a  eonfulter  of  daemons, 
21  Simonack,  a  murderer,  and  a  fodomite ;  of  having 
faid  he  would  rather  be  a  dog  than  a  Frenchman, 
and  would  ruin  the  whole  of  Chrillendom,  or  de- 
ftroy  the  French  pride. 

By  this  artful  condu6l,  he  moved  his  people  to  re- 
queft  him  to  procure  the  convocation  of  a  General 
Council ;  to  which,  and  to  a  future  Pope,  he  might 
refer  the  matters  between  them ;  and,  affeding  to 
acquiefce,  he  prepared  a  formal  ad  of  Appeal. 

In  the  procuration  of  this,  he  intreated  theBifhops 
to  join  him,  and  protefting  againfl  the  authority  of 
the  lafl:  Council,  and  of  the  perfon  who  called  him- 
felf  Pope,  he  declared  h«  vvould  only  abide  by  the 
decifion  of  the  new  Tribunal.  The  Clergy  con- 
fented  to  the  appeal,  but  added,  in  exprefs  terms, 
that  they  would  not  make  themfelves  parties  agaiull 
Boniface.  They  promifed,  however,  to  fupport 
the  King  in  the  conteft  againfl  whatever  violence  he 
might  undertake;  apromife  which,  it  is  remarkable, 
Philip  w^as  forced  to  requite,  by  fwcaring  on  his  Joul^ 
in  conjundion  v/ith  the  Queen,  ai:d  his  children,  to 

prote6l 
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proted  them,  in  return,  from  a  vengeance  which, 
according  to  the  received  lav.'  of  the  Church,  they 
knew  would  be  legitimate. 

Exclulive  of  the  affiftance  of  the  Clergy,  the 
King  thought  he  could  not  be  entirely  fecure  without 
the  fupport  of  the  reft  of  his  kingdom ;  he  therefore 
promifed  his  protedlion,  in  the  fame  folemn  manner, 
to  the  nobility,  and  all  thofe  in  general  whofhould 
give  their  confent  to  the  convocation  of  a  future  coun- 
cil, and  be  fent  commiffioners  all  through  the  realm 
to  receive  this  confent  from  provinces,  cities,  uni~ 
verlities,  and  chapters.  Thefe  were  precautions 
which  it  is  wonderful  fo  powerful  a  Monarch  fhould 
have  been  forced  to  take  againft  fuch  chimerical  pre- 
tenfions,  had  he  not  been  fenfible  that  the  fuperlii- 
tion  of  the  times  might  probably  bear  out  his  enemy 
in  his  unreafonablc  emcrprife.  Upon  the  whole 
view  of  this  affair,  we  are  indeed  often  obliged  to 
obferve,  that  the  condu6l  of  Philip,  at  the  moment 
when  he  feemed  moft  feniible  of  his  rights,  and 
moft  determined  to  fupport  them,  is  the  greateft 
proof  of  the  Pontiff's  power.  Had  the  point  of 
difpute  been  inconteftible,  or  had  he  not  been  much 
afraid  of  the  religious  veneration  of  men  for  the  See 
of  Rome,  even  in  its  m.oft  extravagant  undertakings, 
there  would  have  been  no  occafion  for  him  thus  to 
have  armed  himfelf  Above  all,  his  endeavours  to 
depofe  the  Pope,  and  his  appeal  to  a  future  Council, 
inftead  of  relifiing  their  authority  upon  points  which 
he  contended  were  fo  clear  in  his  favour,  are  flrcng 
proofs,  afforded  by  himl'elf,  of  the  influence  we  are 
noticing. 

The  reft  of  this  remarkable  afiair  is  equally-unfa- 
tisfa£lory  in  determining  the  point.  Eomiface, 
true  to  his  defign,  affembkd  a  Confiftory  in  which 
he  purged  himfelf,  by  oath,  of  the  crimes  laid  to 
his  charge  ;  he  ,perfrlled  in  his  refolution  -to  punifh 
the  King,  notwithftanding  v/hat  he  called  his  frivo- 
lous 
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Joiis  appeal ;  he  declared  that  no  Council  could  be  al^ 
fembled  without  his  own  confent,  in  which  he  was 
right,  according  to  the  received  ufage ;  and  laftly, 
that  there  was  no  one  on  earth  greater  than  himfelf, 
nor  even  his  equal ;  in  which,  according  to  the  cor- 
rupted fenfe  of  religion  then  exunt,  he  was  not  far 
•wrong. 

He  went  on,  in  different  Bulls,  to  fay,  that,  as 
Vicar  of  Chrift,  he  had  the  privilege  of  governing 
Kings  with  a  rod  of  iron,  and  could  bruife  them 
like  a  potter's  veffel ;  but  that,  as  a  good  father,  he 
meant  only  to  give  them  falutary  corre6^tiou ;  he 
therefore  for  the  prefent,  excommunicated  Philip ; 
ablblved  all  his  fubjedls  from  their  allegiance  to  him ; 
threatened  them  with  curfes  if  they  obeyed  him ; 
declared  him  incapable  of  command ;  annulled  all 
Treaties  which  he  might  have  made  with  other  Frjnces ; 
bade  him  return  to  the  yoke  of  his  legitimate  obe- 
dience, and  truft  entirely  to  the  mercy  of  his  L  ord, 
if  he  wifhed  to  avoid  a  punifhment  ftill  more  fevere  ; 
by  which  he  meant  the  only  one  that  remained,  a 
regular  and  formal  depofition. 

The  maxims  of  the  world  were  too  little  fettled 
to  fuffer  Philip  to  be  at  reft  under  this  danger.  The 
old  Law  of  nations  had  gone  fuch  lengths  with  re- 
fpe6l  to  the  papal  authority  that  he  knew  not  where 
it  might  ftop;  and  the  firm  activity  of  Boniface  made 
him  tremble  for  the  event  of  an  affair  which  he  had 
been  fo  long  unable  to  fettle.  The  danger  indeed 
had  now  become  initantaneous;  for  Boniface  had  of- 
fered the  kingdom  of  this  rebellious  fon  of  the 
Church  to  the  Emperor  Albert,  who  himfelf  had 
but  juft  quitted  rebellion,  and  who  probably  was 
only  withheld  from  accepting  the  oSer,  by  weak- 
nefs.  Philip  therefore  refblved  upon  an  afSlion,- 
which  no  Monarch  in  Europe,  fince  the  foundation 
of  the  papal  power,  had  ever  dared  to  attempt.  He 
detached  Colonna  and  NogareT;,   (the  former  an 

Italian- 
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Italian  of  power,  and  the  declared  enemy  of  Boni- 
face,) to  furprife  that  Pontiff  in  A^mie,  the  place  of 
his  nativity,  whither  he  had  retired ;  and  they  exe- 
cuted their  meafures  fo  well,  that  they  overcame  his 
guards,  carried  fire  and  fword  into  his  palace,  feized 
upon  his  treafures,  and  treated  him  with  an  indig- 
nity amounting  to  brutal,  (y) 

Nothing,  however,  could  oi'ercome  the  fpirit  of 
this  extraordinary  man ;  he  refolved  not  to  convoke 
any  new  Council ;  he  perlilled  in  his  claims  of  tem- 
poral fupremacy  over  thewoild;  and  he  abfolutely 
refufed  to  renounce  the  papacy  which  was  demand- 
ed of  him.  "  You  may  kill  me,"  laid  he  ieveral 
times,  ftretching  forth  his  neck,  "  for  I  am  in  your 
"  power ;  but  if  I  muft  die,  I  'will  at  leaft  die 
"  Pope." 

The  event  of  the  affair  rather  got  rid  of,  than  de- 
cided it.  Boniface,  refcued  by  his  countrymen, 
died,  as  it  was  faid,  of  grief  and  mortification  ;  and 
his  fucceffor,  Bennet,  though  devoted  to  France, 
and  reprefented  by  the  hiflorians  as  a  juft  Prelate, 
thought  it  right  to  give  abfolution  to  Philip,  and  to 
condemn  the  faithful  I^ogaret  to  banifhment  in  Pa- 
leftine,  which  was  meanly  fuSered  by  his  mafler. 
He  alfo  deemed  it  neceffary  to  take  off,  in  form, 
the  cenfures  which  had  been  laid  upon  the  realm, 
before  it  could  return  to  its  priftine  foundnefs  among 
the  States  of  Europe.  (2:)  Such  was  the  end  of  this 
remarkable  difpute,  which  was  founded  folely  upon 
the  power  already  univerfally  attributed  to  the  See 
of  Rome  by  the  Law  of  Nations;  a  power,  as 
we  have  leen,  almoil  raifed,  or  at  leaft  formed  into 

(jy)  Colonna  went  fo  far  as  to  ftiike  aim  on  the  face;  he  was 
placed  upon  a  colt,  without  fadJie  or  bridle,  and  mounted  uiih 
his  face  towards  the  tail. 

(z)  For  the  account  of  tliis  conteft  betv.-een  Eonlface  and  Phi- 
lip, fee  Fieury.  Hift.  Eccles.  F.  10.  Walfingha.11.  ad  an.  1303. 
Veil/  4.  82.  et  infi". 

a  fyftem. 
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a  vyRem,  by  the  political  abilities  of  Gregory 
VII. 

It  waiS  under  that  daring  Pontiff  alfo,  that  Europe 
became  acquainted  with  another  and  a  very  power- 
ful cffe6l  of  religious  deference  for  the  Vicar  of 
Chrift,  in  the  privilege  affumed  by  the  Court  of 
Rome,  to  be  the  fole  difpofer  of  earthly  kingdoms. 
An  epiflle  of  his  ftill  extant,  of  the  date  of  1073, 
to  the  Nobles  of  Spain;  in  which  he  afferts  his  claim, 
to  the  whole  of  that  kingdom  as  the  patrimony  of  St. 
Peter;  obferving,  that  although  the  greater  part  of  it 
was  in  the  poffeffion  of  the  Moors,  yet  it  had  for- 
merly been  under  the  dominion  of  the  ChriftianS;^ 
and  therefore  of  the  Apoftle;  "  that  what  once  had 
*'  belonged  to  him,,  muft  ftill  belong  to  him ;  and  he 
*^  therefore  grants  to  the  Count  de  la  Roche,  all  that 
*'  he  can  conquer  from  the  Saracens  in  that  coun- 
"  try."  ((^)  He  carried  his  pretenlions  fo  far,  as  to 
extend  this  claim  to  the  States  already  poiTeffed  by 
Chriftian  Princes  in  the  kingdom  ;  all  of  whom  he' 
requited  to  acknowledge  themfelves  his  feudatories, 
to  quit  the  gothic  liturgy,  and  to  receive  that  of  the 
Romifh  Church.  They  replied,  however,  with  be- 
coming fpirit,  that  they  were  independent  Sove- 
reigns, who  owned  no  fuperior  on  earth;  and  for 
this  time  the  deiigns  of  the  See  of  P^ome  were  de- 
feated in  Spain,  (b) — In  the  year  1300  a  fimilar  claim 
is  laid  to  the  whole  kingdom  of  Scotland,  at  that 
time  lying  open  to  various  pretenders,  a  letter  of 
Boniface  to  Edward  I.  of  England,  Hating,  that 
Scotland  had  belonged  to  the  Church,  "  pleno  jure, 
"  et  ab  antiquis  temporihus."  {c) 

The  tranfadlions  preliminary  to  the  conqueft  of 
Ireland,  under  PIenry  II.  furnifhes  us  not  only  with 

{a)  Epift.  ad  princip.  Kifp.  Baronius.   1073. 

Ct)  Mod.  Un.  Hiil.  16.  218. 

(f)  Labeo  Concil,  np.  Du  Mont,  i.  ?,24, 

a  firong 
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a  ftrong  example  of  this  received  power,  but  of 
another  effeS,  and  that  a  moft  pernicious  one,  which 
the  corruptions  thus  introduced  into  the  Church 
ellablifhments  had  upon  the  law  of  nations.  Ac- 
cording to  all  maxims  of  juftice  and  regularity,  the 
inhabitants  of  every  country  have  an  abfolute  right 
to  the  dominion  of  the  foil,  unlefs  they  themfelves 
have  furrendered,  or  forfeited  it,  by  fome  ad  of  their 
own;  nor  can  the  profefTion  of  this  or  that  fet  of 
cuftoms,  or  of  this  or  that  religion,  give  any  title  ta 
their  neighbours  to  invade  them,  fo  long  as  they  have 
furnifhed  them  with  no  other  caufe.  The  abufe  of 
Chriftianity,  however,  and  the  ufurpations  we  have 
been  treating  of,  operated  upon,  and  effedually 
changed  this  part  of  the  law.  Henry  II.  wanting 
a  pretext  to  fubjugate  a  territory  fo  convenient  by 
geographical  poiition  for  his  own  States,  gravely  afks 
leave  of  the  holy  Father  to  make  a  conquefl  of  Ire- 
land, in  order,  as  he  fays,  "  to  extupate  the  vices  of  ^ 
"  the  mhahitants,  and  bring  them  mto  the  way  of 
"  truths  "  Rogavit  Papam  Adrianum,  utiibilice- 
**  ret  Hyberniae  Infulam,  hoftiliter  intrare,  et  terram 
*'  fubjugare,  atque  homines  illos  leJliaJes^  adfdem,  et 
*'  viam  reducere  ventatis,  exterpatis  ibi  planrariis  vi- 
"  tiorum."  {d)  The  anfwer  of  the  Pope  is  a  full 
grant  of  his  requeft,  and  upon  the  fame  principles. 
He  tells  him,  that  he  is  about  to  lay  up  for  himfelf 
an  eternal  rew^ard  in  Heaven,  for  extending  the 
bounds  of  the  Chriftian  Church;  that  there  cannot 
be  a  doubt  but  that  Ireland,  and  all  the  Iftands  which 
have  received  the  light  of  Ghrift  (who  is  the  Sun  of 
juilice,)  mufi:  belong  to  the  jurifdicSiion  of  Saint 
Peter,  and  he  therefore  grants  him  the  permiffion 
he  demands,  upon  the  ftipulation  however,  of  the 
ufual  tribute  to  the  Apoille,  of  a  penny  a  year  for 
every  Chriftian  family,  {e) 

i'j)  M:U.  Par.  95-  , 

(j)  Mat.  Par.  95.  &  Ivymer's  Fiisa.  i.  15. 

Vol.  II.  F  About 
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'  About  the  fame  time,  the  Venetians  having  iided 
Vi'ith  the  Pontiff  againft  the  Emperor  Frederick 
Barbarossa,  and  gained  the  naval  battle  of  Lig- 
?iano;  the  Pope,  to  preferve  the  memory  of  it,  fent 
a  prefent  of  a  ring  to  the  Doge,  commanding  him  to 
throw  it  into  the  fea,  which  out  of  his  apoflolic 
power,  he  thus  gave  him  to  wife ;  and  hence  arofe 
the  well  known  annual  ceremony  of  the  marriage  of 
the  Doge  of  that  State  with  the  Adriatic.  (/). 

The  right  aiTumed  by  the  Chriftian  nations,  of  re» 
ducing  to  their  obedience,  for  the  fake  of  coiiwerting 
iherrii  all  people  who  profeiled  a  faith  different  from 
their  own,  continued  for  a  great  length  of  time  in 
Europe.  It  is  flill  a  received  dodrine  among  thofe 
who  fubmit  to  the  eftablifhment  of  the  Inquifition, 
snd  thus  the  mild  tenets  of  Chriflianity,  which  feek 
for  profelytes  through  the  fober  means  of  convic- 
tion, were  made  to  affnme  all  the  fiercenefs,  and  ab- 
furdity  of  Mahometanifm,  which  decides  upon  be- 
lief by  the  fcymiter. 

The  tyranny  and  injuftice  of  the  Spaniards  tov/ards 
the  American  nations,  were  defended  upon  this 
ground;  and  every  invefligator  of  the  affairs  of  Eu- 
rope has  been  ftruck  with  thofe  remarkable  grants 
made  by  the  Holy  See  to  Portugal  and  Spain,  of  all 
the  countries  they  fhotild  difcover,  the  one  to  the 
Eaft,  the  other  to  the  .Weft. 

Both  grants  were  confidered  as  valid  by  the  law 
of  the  times,  and  the  former  was  gravely  reafoned 
upon  as  fucb,  by  the  Ambaffadors  of  Portugal  to 
Edward  IV.  at  the  clofe  of  the  fifteenth  century. 
Some  Englifh  merchants,  having  endeavoured  to 
open  a  trade  with  the  coaft  of  Guinea,  Ambaffadors 
were  fent  to  the  Court  of  London,  to  ftate  the  right 
to  that  country  conferred  by  the  Father  of  Chriften- 
dora,  upon  the  Portuguefe,  and  Edward,  upon  fuch 

■      (/)  Hen.  Hill.  Chron.  i.  196. 

authority. 
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authority,  not  daring  to  continue  his  enterprife,  in- 
liantly  ordered  his  merchants  todeiift.  (g) 

The  grant  to  Spain  gave  rife  to  proceedings,  and 
to  reafoning,  fo  extravagant,  that  I  cannot  help  fet- 
ting  them  before  the  reader,  though  at  the  exj^ence 
of  extending  this  account  already  but  too  long. 

Ten  years  after  the  difcovery  of  the  main  land  of 
America  by  Columbus,  attempts  were  made  to  fet- 
tle it.  Two  governments  were  marked  out  by  Fer- 
dinand for  two  adventurers,  who  confultcd  the  moft 
eminent  Lawyers  and  Divines  in  Spain,  upon  the 
manner  of  taking  poffeflion.  By  thefe  wife  men  it 
was  determined,  that  as  foon  as  they  arrived,  they 
ihould  require  the  natives  tofubjcribe  to  the  articles  of 
the  Qkrijlian  fahk^  and  the  fupreme  jurifd'clion  of  tlit 
Fope  ever  all  ihs  earth,  which  if  they  did  not  do,  they 
were  to  be  reduced  to  flavery  by  fire  and  fword.  In 
confequence  of  this,  Ojeda  (one  of  the  adventu- 
rers)  on  his  arrival,  publifhed  a  proclamation,  by 
which  he  notified  to  the  inhabitants,  that  he  was  the 
fervant  of  the  kings  of  Leon  and  Caftile>  the  con- 
querors of  barbarous  nations;  that  God  had  created 
Heaven  and  Earth,  and  one  man  and  one  womaOj 
of  whom  all  are  defcended ;  but  as  their  pofterity 
were  fcattered  about  in  various  kingdoms,  God  had 
given  them  in  charge  to  one  man,  named  Saint 
Peter,  whom  he  had  conftituted.  Lord  of  the  ivhok 
race,  and  commanded  to  rejide  at  Rome  as  the  mfl  pro* 
per  place  fr  the  government  of  the  world.  That  he 
was  the  judge  of  all  Ghriftians,  Moors,  Jews,  Gen- 
tiles, and  all  fe61s  whatfoever;  that  he  was  called  the 
Pope,  which  fignifies  Admirable,  Great  Fa* 
THER,  and  Guardian;  that  this  power,  and  this 
appellation,  had  been  tranfmitted  to  his  fucceffors; 
that  one  of  them  had  made  a  grant  of  the  Iflands, 
the  Terra  Firma,  and  the  Ocean,  to  his  Sovereigns 

(^)  Hackluyt's  Voyages,  v.  2.  2d  pt.  p.  2.    " 

•-■  F  2  Ferdinand 
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Ferdinand  and  Ifabella,  in  deeds  which  the  Inhab'ttanis 
wi^htjee  if  they  pleaied\  that  thus  they  had  already 
become  Lords  of  the  Iflands,  and  the  people  he  then 
addrefied,  were  bound  to  obey  them  in  the  fame 
manner;  which  if  they  did  not  do,  he  would  take 
them  wherever  he  could  find  ihem,  and  treat  them  as 
rehellwiii  jubjeds.  (h). 

Other  States,  if  they  did  not  follow  the  Spaniards 
in  the  extremes  of  cruelty,  at  lead  proceeded  in  the 
difcoveries  they  made  in  the  new  World,  upon  the 
lame  principles.     In  the  patent  granted  by  Henry 
VII.  to  John  Cabot  and  his  Sons,  to  difcover  and 
take  pofieffion  of  new  lands  j  the  pofnion  is  reafon- 
ed  upon,  as  if  its  foundnefs  was  beyond  a  poli;bility 
of  doubt.     Henry  grants  to  thefe  celebrated  IS avi- 
<?-ators,  full  power  and  authority  to  fail  lo  all  parts 
of  the  world,  and  "  to  feek  out   and  difcover  all 
"  Iflands,  Countries,  Regions,  and  Provinces  what- 
"  foever,    that   may  belong  to  Heathens  and  hijidels, 
"  He  grants  to  them,  their  Heirs,  and  Aifigns,  and 
"  to  every  of  them,  license  to  fet  up  his  banners  and 
".  enfigns  in  every  Village,  Town,  Caftle,  Hie,  or 
"  Mainland^  of  them   thus  newly  found;   and  au- 
*^  thorifes  them  lo  fubdue,  occupy,  and p'-jTefs,  as  his 
*'  ^affals  and  lieuten'^nts,  all  fuch  Villages,  Towns, 
"  Caftles,  Ifles,  and  Mainland,  io  found  ;  procur- 
"  ing  to  him  the  dominion,  title,  and  jurifdi^lion  cf 
*'  the  fame."  (/)     In  like  manner  a  patent  v.-as  grant- 
ed by  Elizabeth  to  the  celebrated  Sir  Humphrey 
Gilbert,  authorizing  him  "  to  difcover,  find,  fearch 
"  out,  and  view  inch  remote,  heathen  and  barbarcus 
"  lands,  countries  and   territories,  not  aGtiially  pnf- 
'^^feffed  of  any  Chrifiian  prince  or  people  \  and  he,  his 
*^  heirs,  and  afiigns,  are  to  have,  hold,  occupy,  and 
'■^  enjoy  the  iame,  with  all  their  commodities,  ju- 

(Jt)  Robertfon's  Hift.  of  Amer.  I.  235,  236,  &  note  33. 
(/)  Hackluyt,   i.  510. 

"  rifdidions. 
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"  rifdi6lions,  and  royalties."  {k) — A  fimilar  grant 
was  made  in  the  fucceeding  reign  to  Harcourt  and 
North,  of  the  whole  river  of  Amazons,  provided  it 
was  not  in  the  pofl'eflion  of  Chrifttan  people ;  (/)  and 
in  the  inftrudlions  to  Fenton  by  the  Lords  of  the 
Council  in  1582,  he  was  enjoined  not  to  fpoil  or 
take  any  thing  from  Chriftians^  without  paying  for  it, 
upon  pain  of  punifhment ;  the  Infidels  in  thefe  points 
feemed  left  to  themfelves.  (m)  Who  among  us  but 
would  be  filled  with  indignation  were  a  fleet  of  Ihips 
from  fome  part  of  the  Globe,  hitherto  unknown, 
(if  fuch  there  be'  to  arrive  in  Europe  on  difcoveries, 
and  pretend  to  fpoil  us  of  our  goods,  or  take  polTef- 
iion  of  our  territories  upon  the  authority  of  finiilar 
patents  ?  Such  however  was  the  law,  upon  which 
our  anceftors  proceeded,  at  the  clofe  of  the  fifteenth 
century. 

But  the  fulieft  example  of  the  Pope's  authority  to 
difpofe  of  all  earthly  Crowns,  is  to  be  found  in  the 
courfe  of  the  revolutions  of  Sicily  and  Naples. 
From  the  eighth  to  the  eleventh  century,  that  coun- 
try had  been  a  prey  to  the  power  of  the  Saracens, 
when  fome  Norman  gentlemen,  under  the  conduft 
chiefly  of  the  famous  H  obert  Guiscard,  and  hio 
brother  Roger,  undertook  to  difpoflefs  them, 
which,  with  much  valour,  they  effeded.  But  tho' 
the  Conquerors  availed  themfelves  of  their  power, 
and  exercifed  the  rights  of  Sovereignty,  both  in  Si- 
cily and  Apulia  ;  their  poireirion  was  not  fjppofed  to 
be  confirmed,  until  they  had  received  a  regular  grant 
of  it  from  the  Pope,  which  they  accordingly  obtain- 
ed from  Nicholas  11.  about  the  year  1059.  («)  It 
is  to  this  grant  that  the  fupreme  Sovereignty  of  the 

(k)  Hackluyt,  3.  135. 

(/)  Harris's  Voyage,  p.  I.  715.  Rymer,  17.  215, 

(w)  Hackluyr,   ^.  755. 

In)  Pazell  De  E.Vb.  Sic.  L.  6.  339. 

See 
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See  o''  Rome  over  Naples  and  Sicily,  exercifed  from 
tbac  t  me  to  this  day,  and  the  mc  ft  important  mat- 
ters that  afterwards  occurred  in  the  hiftories  of  thofe 
countries,  are  in  faft  to  be  afcribed.  (o)  In  1130, 
PvOGER,  then  only  duke  of  Sicily,  procured  tho 
predion  of  the  duchy  into  a  kingdom,  from  this  all 
powerful  Sovereign,  In  iio8,  after  many  contefts 
between  different  competitors,  the  Emprefs  Con- 
stance, the  heiiefs  of  the  1  all  family,  was  put  in 
polTeilion  of  it  upon  fwearing  to  do  homage  when 
required.  In  1207,  Innocent  III.  married  the  young 
]^i;.g  Frederick  to  Constance  of  Arragon,  and  pro- 
miied  the  whole  realm  to  the  family  of  Arragon,  in 
cafe  Frederick  died  before  confummation.  Upon 
the  eledlion  of  Frederick  to  the  Empire,  he  forced 
Mm  to  agree  to  abdicate  Sicily,  in  favour  of  his 
eldeft  fon,  in  order  to  prevent  the  jun6lion  of  the 
two  Crowns.  Upon  his  depolition  in  the  council  of 
Lyons,  124-5,  Ii^nocent  IV.  referved,  as  we  have 
feen,  the  difpofal  of  it  to  his  abfolute  will ;  and  af- 
ter the  death  of  Frederick  it  was  annexed  for  e\^er, 
together  viich  Naples,  to  the  dominion  of  the  Holy 
See  in  I254-.  In  the  mean  time  however,  Main- 
fro}/,  who  had  been  declared  Regent ;  trufting  to  his 
influence  v/ith  the  people,  aiTumed  the  regal  power; 
and  it  became  a  poiiit  of  honour  not  to  acquiefce  un- 
der the  pretcniions  of  a  man,  who  was  luppofed  to 
arrogate  to  himfelf  the  juft  right  of  his  mailer.  In 
ilipport  therefore  of  this  right,  Innocent  refolved  to 
give  the  crown  to  any  prince  who  would  undertake 
to  difpolTefs  Mainfroy.  He  oSbred  it  to  various  po- 
tentates, aiid.firft  turned  his  eyes  on  Charles  Count 
of  Anjoii,  brother  of  Saint  Louis,  whom  he  invited 

(0)  The  philofopher  of  modern  times  muft  fmile  when  in  the 
preamble  to  the  Treaty  v,  hich  tool:  place  in  confitmation  of  this 
grant,  he  obfervcs  the  haughty  Gtjiscard  fryling  himfeif,  "  I 
"  Robert,  by  the  grace  of  God  and  Sai^t  F'eter^  duke  of  Apu- 
"  lia,  &c.  &c.'' 

to 
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to  take  poifeffion  of  it  in  1252  ;  but  the  abfence  of 
his  brother  in  the  Eaft,    prevented  that  ambitious 
prince  from  accepting  the  offer  at  that  period.  (^) 
He  next  fixed  upon  Richard  Earl  of  Cornwall,  bro- 
ther of  Henry  Hi.  who  alfo  rejeded  it.     But  though 
the  prefumptive   heir  of  the  crOwn  thus  bandied 
about,  was  his  ^own  nephew,  his  rejedion  was  not 
founded  upon  any  refped,  either  for  his  rights,  or 
thofe  of  nations ;  but  merely  upon  the  difficulty  of 
the  enterprife  he  was  required  to  undertake.     His 
third  attempt  was  with  Henry  himfelf,  to  whom  he 
ofiered  it  for  his  fecond  fon,  prince  Edmund,  and  by 
Jiim  it  was  accepted.      Innocent  dying  during  the 
tranfadion,  his  fucceffor,  Alexander  IV.  proceeded 
jn  it  with  equal  zeal,  and  fent  a  ring  to  the  prince  by 
the  Bifhop  of  Bologna,  as  a  mark  of  invefture,  the 
ceremony  of  which  was  folemnly  performed  before 
the  Court  in  England,   "  Unde,"  fays  Mat.  Paris, 
*'  elevatum  eft  cor  Regis,  in  fublime,   et  exultavis 
*^  tanquam,   jam  receptis  Siculorum  et  Apulorum, 
"  omnium  homagiis,   civitatibus,  et  caftris,  in  re- 
"  gem  coronaretur.     Et  in  propatulo,  rex  pater  vo- 
"  cavit  filium  fuum  Edmondum,  regem  Sicilice."  (g) 
So  legitimate,  in  the  eyes  of  the  kiugs  of  thst  time, 
had  a  falfe  fpirit  of  Chriftianity  lendered  the  claims 
of  the  luppofed  Vicar  of  its  Founder. 

The  deiigns  of  Henry  however  were  defeated 
through  inability.  In  want  of  every  thing  neceiTary 
to  make  a  conqueft,  he  found  he  had  engaged  in  an 
undertaking  far  above  his  force;  and  unfupported  by 
his  parliaruent,  who  fet  their  faces  againfl:  th?  enter- 
prife, he  offered  to  renomice  the  precious  gift  which 
the  Holy  Father  had  made  him,  but  firange  to  teilj 
his  renunciation  was  abfolutely  refafed.  Alexander 
ii^fifl^d  upon  the  execution  of  his  engagement,  and, 

(p)  Burigny,   2.  133. 
{^)  M-it.  Pav.  911. 

even 
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even  threatened  him  alfo  with  excommunication,  in 
cafe  of  failure.  In  thi-s  fufpended  ftate  the  affair 
flood  for  fome  time,  when  Urban,  who  had  fuc- 
ceeded  Alexander,  finding  his  hopes  from  England 
baffled,  turned  himfelf  once  more  to  France,  where 
be  invited  Lewis  IX.  to  the  affiftance  of  the  Church. 
and  propofed  to  bellow  this  remarkable  throne  upon 
pne  of  his  younger  children.  Lewis,  the  moil  juft 
prince  of  his  time,  hefitated  at  lirft  as  to  the  legality 
of  the  tranfa6tion,  not  being  able  to  manage  between 
two  difficulties ;  fince  he  was  not  fully  convinced  of 
the  legitimate  depofition  of  Frederick,  and  therefore 
confidered  his  grandfon  Conraddin  as  the  rightful 
king;  or,  if  this  could  be  got  over,  he  v;as  bound 
to  refpe6l:  the  claims  which  the  invelliture  and  the 
treaties  of  Edmund  of  England,  had  given  him. 
In  thefe  objedlions  however,  no  oppofition  feems  to 
have  been  made  to  the  power  claimed  by  Councils 
of  depofing  princes,  but  merely  to  the  regularity  of 
that  of  Lyons;  and  it  is  remarkable  that  the  deli- 
cate monarch,,  though  he  declined  the  offers  himfelf, 
permitted  his  brother  the  Count  of  Anjou  at  lafl  to 
accept  them ;  and  after  fome  difcuffion  with  the 
Pope,  upon  the  authority  of  the  Council  of  Lyons, 
adlually  furnifhed  him  with  powerful  fupplies,  in  the 
profecution  of  the  enterprife.  The  claims  of  prince, 
Edmund  had  been  foon  got  over,  in  confequence  of 
his  non-compliance  with  the  conditions  into  which 
he  had  entered ;  and  a  papal  letter  to  England,  fet 
forth  in  form,  the  power  of  the  Pontiff  to  transfer 
the  rights  he  had  given  to  Edmund,  to  another,  more 
able,  and  more  v^illing,  to  perform  the  duty  requir- 
e4  of  him.  (/)     The   event  of   the  affair  is  well 

known, 

(/•)  Rym.  I,  769.  Many  parts  of  tliis  curious  letter  defcribe 
at  length  the  eilediS  which  the  Supreme  Pontiff  ex peiSled  to  .have 
feen  in  EtiglancI,  upon  the  injuries  done  to  the  Church.  "  Ex- 
_"  peftat  exiim,  expedavir  diutius,  quod   fublime    regni  Anglise 

'    "  folium 


ECCLESIASTICAL  ESTABLISHMENTS.        73 

kflOV/D,  Charles  was  the  conqueror  of  all  his  rivals, 
and  the  crown  of  Naples,  in  confequence  of  this 
gift  of  the  Pope,  continued  in  his  family  for  three 
centuries. 

The  conteft  for  Naples  and  Sicily,  extended  its  ef- 
feds  beyond  the  bounds  of  Italy,  where  it  was  chief- 
ly carried  on,  and  furniftied  the  court  of  Rome  with 
another  opportunity  of  exercifmg  the  privileges  we 
fpeak  of  In  the  wars  of  France  and  Arragon,  to- 
wards the  end  of  the  thirteenth  century,  we  again 
behold  how  the  law  of  the  Euro]:)can  nation  had  been 
influenced  by  the  papal  ufurpations,  Peter,  king  of 
Arragon,  had  fided  with  the  Suabian  family  againft 
the  Count  of  Anjou,  and  wrefied  from  him  the 
crown  of  Sicily.  For  this,  and  the  difficulties  which 
in  confequence  he  threw  in  the  way  of  the  Pontiff's 
defigns,  it  was  refolved  to  proceed  with  him  as  with 
Mainfroy.  Accordingly  he  was  excommunicated, 
his  fubjeds,  as  ufual,  abfolved ;  and  not  only  Sicily, 
but  his  own  kingdom  of  Arragon,  declared  forfeited 
to  the  Church,  that  is,  to  fuch  perfon  as  could  con- 
quer it  under  the  rights  which  the  Church  pretended 
to  beftow. 

This  perfon  was  again  fought  for  in  France,  and 
Philip  III.  ihoiigh  not  at  open  war  with  Peter,  accept- 
ed the  offer  for  Charles,  his  fecond  fon.  The  Con- 
vention was  folemn  and  public  ;  a  variety  of  condi- 
tions v/ere  fet  forth  in  detail  at  a  full  Parliament  held 
at  Paris;  the  Cardinal  Cholet,  preached  a  Crufade 
againft  the  Arragonians;  a  number  of  perfons  affum- 
ed  the  crofs;  and  prince  Charles  was  declared  in 
form,  king  of  Arragon  and  Valentia,  and  Count  of 
Barcelona,  {s)  _' 

'■  folium,  cuna  ftrenua  domus  gentls  Anglicanae  patentia,  quara 
"  di<5lus  Prjedeckssor  in  ipfius  regni  collatione  fpecialiter  ho- 
"  noraverat,  apprehenderet  arma  et  Icutum,  et  exurgeret  in  adju- 
"   tovium  matris  fuse,"  &c.  &c. 
{i)  Rym,  adan.  1283,  1284.     Burign,  2.  204.    Velly,  3.  403. 

2  This 
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This  offer  and  acceptance,  gave  occalion  to  a  vigor- 
ous invafion  of  Arragon  ;  the  Emperor  of  Conllan- 
tinople,  Michael  Paleologus,  withdrew  from  the 
Spanifh  alliance  in  confequence  of  the  excommuni- 
cation; (/)  and  if  the  family  of  Arragon  preferved 
their  dominion,  it  was  owing  folely  to  their  fuccefs 
in  the  war,  not  from  any  fcyruples  that  were  enter- 
tained by  any  prince  in  Europe,  upon  the  legitimacy 
of  the  eaufe.  Even  as  it  was,  the  maledidlion  of 
the  Pope  was  confidered  of  fo  much  effed,  that 
James  king  of  Arragon,  the  fucceffor  of  Peter,  was 
obliged  in  the  end  to  make  a  ceffion  of  Sicily,  in  or- 
der to  preferve  the  reft  of  his  territories;  (u)  and  by 
the  fecond  article  of  Treaty  of  Terafcona,  which 
finally  fettled  the  peace  between  the  parties,  the  king 
of  Naples  agreed  to  ufe  all  his  efforts  to  engage 
Charles  of  Valois  to  renounce  the  rights  which  the 
Pope  had  given  him  over  the  crown  of  Arragon. 
Such,  and  fo  great  was  the  force  of  thefe  donations, 
unparalleled  in  the  hiftory  of  any  country  but  Eu- 
rope, and  of  any  period  of  time  but  of  that  before 
us. 

The  courfe  of  this  Vv-ar  alfo  beheld  another  privi- 
lege claimed  and  conftantly  exercif'ed  by  the  Pope  ; 
namely,  that  oF  being  the  fole  caTuifi:  among  men. 
We  have  feen  that  oaths,  which  are  an  invocation 
of  the  Deiiy,  coming  under  the  fpiritual  jurifdic- 
tion,  were  peculiarly  fubjed  to  the  papal  influence  ; 
and  it  was  fafficient  that  an  oath  fliould  be  con- 
firued  to  be  contrary  to  the  interefts  of  the  Holy 
See,  to  make  it  null  and  void  ab  initio.  In  confe- 
quence of  this,  when  Charles,  the  fiiccefior  of  the 
Count  of  Provence,  in  the  kingdom  of  Naples,  had 
been  liberated  from  the  prifon  which  had  been  his  lot 
glaring  the  Sicilian  war ;    the  Pope  releaied  him 


(/)  B'lrionv,   2.  205. 
(rf)  Id.  2    -24,   225. 


from 
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from  the  obfervaace  of  many  of  the  conditions 
which  were  the  price  of  his  deliverance,  exprefsly 
becaufe  they  were  contrary  to  the  interefts  of  St. 
Peter,  and  it  would  therefore  have  been  impiety  to 
perform  them,  {y) 


We  have  hitherto  confidered  the  States  of 
Europe,  under  the  various  relations  in  which  they 
flood  with  refpefi:  to  one  another,  and  the  laws 
which  governed  //2^/r  intercourfe  alone,  as  feparated. 
by  religion  from  the  refl  of  the  W'orld.  It  is  in 
this  place  however  that  we  muft  alfo  conlider  them, 
as  united  in  a  body  v/ith  refpedt  to  the  other  quaiv 
ters  of  the  globe,  and  give  a  iketch  of  their  man-* 
ners  towards  nations  profeffiDg  a  religion  different 
from  their  own. 

The  true  fpirit  of  Christianity,  to  which  we 
have  approached  much  nearer  than  our  anceftors, 
has  in  the  prefent  times  inclined  us  to  obferve  the 
humane  cuftoms  which  we  pradife  ourfelves,  to^ 
wards  all  other  nations,  v/hether  Pagans,  Infidels, 
or  Idolaters.  But  in  the  period  before  us,  the  falfe 
zeal  of  Chriliianity,  or  rather  of  a  corrupted 
Church,  induced  the  Weflern  States  to  confider  all 
thofe  of  a  diSerent  perfijahon  from  themfelves,  as 
a  race  of  inferior  beings,  devoted  to  w^ickednefs, 
whom  it  was  therefore  meritorious  to  invack,  and 
with  whom  it  was  infamous  to  treat. 

The  'Jewijh  and  Mahometan  people,  felt  the  force 
of  thefe  prejudices  in  a  manner  which  excites  our 
indignation  at  its  injuftice,  and  our  pity  at  its  cruel- 
ty.     As  the    former    compofed    no  regular  State, 

{v)  Velly,  4.  26.  The  invafion  of  Kolllein  by  the  king  of 
Dsnmarkm  1225  was  owine  to  a  fimilar  abfoiution  by  Pope 
HonoriusIIL  (Pfeffel.  Dr.  fe.  D'Allem.  i.  378.) 

but 
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but  were  merely  tolerated  up  and  down  the  world, 
it  may  at  firft  appear  irrelevant  to  take  notice 
of  them  in  a  treatife,  whofe  fubjeft  is  the  ge- 
neral law  of  States.  But  though  widely  feparat- 
ed  among  the  communities  of  the  earth,  they 
were  all  of  them  clofely  connedled  as  one  integral 
nation  ;  and  though  they  were  deftituie  of  all  that 
forms  the  elfence  of  a  body  politic,  (as  the  right  of 
dominion,  of  making  war,  Alliances,  Treaties,  or 
Conventions  ;)  ftill  the  charadleriftic  marks  of  dif- 
ference which  divided  them  from  all  other  people, 
and  the  treatment  w^hich,  in  confequence,  they  en- 
dured, from  a// the  Chriftian  nations,  obliges  us  to 
take  notice  of  the  conduct  obferved  towards  them, 
as  one  of  the  laws  of  Europe. 

The  hatred  with  which  thefe  people  were  regard- 
ed, arofe  evidently  from  the  fufierings  which  the 
Founder  of  Christianity  had  been  made  to  en- 
dure fiom  them  ;  and  which  was  thought  to  jufiify 
the  numerous  perfecutions  they  ib  often  underwent. 
So  far  back  as  the  time  of  Justixian,  it  was  for- 
bidden by  the  Eleventh  Canon  of  the  Trullanean 
Council,  for  either  the  Clergy  or  Laity,  to  eat 
any  of  the  unleavened  bread  of  the  Jews  ;  to  enter 
into  any  familiarity  with  them,  to  receive  ailiftance, 
or  medicines  from  them  in  illnefs,  or  to  ufe  the  fame 
bath  Avith  them,  {w)  From  that  time  forth,  their 
perfecutions  through  every  country  in  Europe,  are 
confpicuous,  though  the  particulars  of  thern,  it 
would  take  up  too  much  time  to  record  at  large.  It 
is  fufficient  to  fay  that  they  were  confidered  as  the 
fair  obie6ls  of  pillage  wherever  they  fettled  :  They 
paid  immenfe  funis  for   the  privilege  of   remaining 

{jiT)  Ho-vel.  Synops.  Can.  et  Cor.cii.  fficumcn.  34.  The 
Trullanean  Council  was  lb  called  from  its  being  held  in  the 
Trullum,  a  hall  in  the  palace  of  Conftantir.ople,  which  was 
vaulted  ;  Trullum  fignifying  a  Dom^^^  from  Tvalla  a  .cup. 
Glofs.   de  Du  Cange, 

under 
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under  the  common  proted^ion  of  the  laws :  They 
were  farmed  out  to  particular  men  for  extortion  :  (^x) 
In  Germany  they  were  coniidered  as  Serfs  belonging 
to  the  domain  of  the  Emperors  :  (xx)  In  England 
they  were  alio  "  holden  as  it  were  in  "  a  common 
fervitude,"  and  this,  according  to  Sir  Thomas 
Smith,  exprefsly  becaufe  they  had  refufed  to  ac- 
knowledge the  Meffiah  :  (y)  In  confequence  of 
which  alfo  in  Edward  the  Firfl's  time,  the  good 
Chriftians  were  not  to  take  above  ka(f  their  fub- 
ftance.  (2)  By  the  laws  of  the  Wiligoths  their  tefti- 
mony  was  forbidden  to  be  received  in  a  court  of 
Juftice ;  (a)  and  under  other  conftitutlons  they 
were  fpoken  of  as  beafts  in  the  language  of  the  law, 
their  perfons  and  efledts  being  adjudged  to  belong 
to  the  Lords  of  the  manors,  wherever  they  were 
levant  and  couchant.   [b) 

Upon  the  crimes  of  individuals  among  them,  at 
one  time  in  France,  the  whole  body  were  banifhed, 
after  being  plundered  of  all  they  had,  or  put  to 
death  by  the  moft  cruel  torments  ;  and  even  while 
under  no  accufation,  a  commerce  with  their  women, 
was  ranked  in  the  fame  clafs  of  crimes  with  a  com- 
merce with  brutes,  and  inhibited  on  pain  of  being 
burned  alive,  {c) 

We 

(at)  He.nryIII.  of  England  fold  them  Jhr  a  certain  nurahcr 
of  years,  to  his  brother  the  Earl  of  Cornwall,  in  order,  lays 
Mat.  Paris  (902)  that  the  Earl  might  tear  out  the  entrails  of 
ihofe,  whom  the  king  had  on\y  Jk In ncd.  In  another  place  (831) 
he  fays,  he  raifed  money  from  them,  "  non  tandum  abradendo, 
*■  vel  excoriands,   led  evifcerando,"  ckc. 

{xx)  Pfefiel  D.  Pub.  d'AUem.   i.   193.   246,  4.00. 

(v)  Commonwealth  of  Eng.  139. 

(js)  Statut.  de  Judaifmo.  S.  2. 

(-2)  L.  L.  Wifigoth.  L.  12.  Tit.  2.  Art,  10.  Lindenbrog, 
224. 

{b)  Velly,  2,  336. 

{c)  C'eft,  que  foiiiUer  avec  une  Juive,  eft  un  crime  egal  a, 
relui  qui   fe  comnjit   avsc  les   betes.    Velly,  z.  338.  So  alfo  the 

Speculum 
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Wq  have  had  feveral  Other  examples  in  the  courfe 
of  the  prefent  chapter,  of  a  feverity  which  Vr^as  fup- 
pofed  to  be  legitimate,  from  all  Chrijiian  to  all  Infidel 
nations.  They  would  however  be  incomplete,  were 
we  to  quit  the  fubjeft,  without  taking  notice  of  the 
celebrated  Crusades. 

I  fhali  not  fatigue  the  reader  with  any  account 
of  their  rife  ;  of  the  indufliy  and  enthuiiafm  of  the 
hermit  Peter,  or  St.  Bernard  ;  the  eloquence  of  the 
Popes  ;  or  the  fervour  of  Monarchs  ;  far  lefs  Ihall  I 
attempt  to  enter  regularly  into  their  hiftory.  Thefe 
are  all  too  well  known  to  need  repetition,  and  I 
fliall  therefore  merely  point  out  their  influence  with 
refpe^l  to  the  law  immediately  before  us. 

That  influence  appears  in  its  moll  ftriking  form, 
sa  producing  at  once,  a  new  and  perpetual  cauje  for 
iimr,  againft  the  enemies  of  the  Ghriflian  name, 
and  for  peace  among  its  friends*  To  invade  the 
Xurks  and  Saracens,  was  not  only  permitted,  but 
inculcated  as  a  duty,  although  there  was  no  parficfd- 
Mr  grievance  to  be  complained  of;  and  fuch  an  in- 
v-alion  was  always  efteemed  not  only  a  reafon  for 
making  peace  with  the  party  who  embraced  the 
crofs,  but  fubjeded  the  perfon  who  began  hoftilities 
ivith  him,  to  the  fevered  cenfures  of  the  Church, 
and  the  authorifed  attacks  of  his  fellow  Chriftians. 

Why  it  fliould  be  thought  more  acceptable  to 
God,  to  offer  up  our  prayers  to  him  in  one  place, 
rather  than  another ;  or  why  it  ihould  be  an  indif- 

Speculum  Suevicum,  Cap.  317.  Si  Chriilianus  cum  Judsea, 
aut  Judaeas  cum  Chriftiana  rem  habet,  debet  unius  corpus  cor- 
pori  alterius  imponi,  et  ita  utvumque  flammis  confumi.  For 
many  other  pavticulars  wliich  defcrlbe  the  lot  of  the  Jews  during 
thefe  times.  See  Pfeflfel.  i.  195,  246,  400.  LL,  Wifigoth. 
12,  2,  3.  M.  Par.,  431,  489,641,  827,831,  856.  Renault,  i. 
198.  Vclly,  4.  310,  332,  334.  Villaret,  i.  239,  485.  6.  112, 
118,  323.  They  would  form  a  work  not  unimportant  to  the 
hlftory  of  manners  in  Europe-,  but  though  not  irrelevant,  it 
would  lengthen  this  account  too  much  to  introduce  it. 

I  penfable 
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penfablc  duty  with  feveral  millions  of  men  in  one 
quarter  of  the  globe,  to  march  to  the  attack  of  fe- 
veral millions  in  another  quarter,  for  the  pofTeiTioD. 
of  a  certain  Sepulchre  and  Crofs,  (however  venera- 
ble they  might  be  rendered  by  him  of  whofe  fuffer- 
ings  they  were  the  memorials  ;)  it  will  be  difficult 
to  explain  upon  any  folid,  or  philofophical  princi- 
ples. Such  hov/ever  was  the  opinion  of  our  Ancef- 
tors.  It  entered  into  all  their  operation,  influenced 
the  whole  caft  of  their  minds  ;  and  to  make  war 
upon  Infidels,  as  has  been  obferved,  was  a  very 
confpicuous  part  of  their  Law  of  Nations. 

In  no  couutiy  did  this  dil'covcr  itfelf  v.ith  great- 
er force  than  in  Spain,  for  it  was  not  to  the  Eaft,  that 
it  was  folely  confined.  The  whole  of  this  fertile 
peniaihla  exhibits  for  a  long  time,  but  one  great 
clivifion  of  the  flates  which  compofed  it  into  Chrif-  , 
tians  and  Saracens,  or  Moors.  Their  wars  were 
perpetual  during  the  whole  of  the  period  before  us  ; 
the  ground  was  difputed  inch  by  inch  ;  and  the 
Crusade,  with  all  the  well  known  advantages  of 
remiffion  of  lins  to  thofe  who  undertook  it,  might 
almoft  be  faid  to  be  a  Handing  one.  In  confequence 
of  this  the  CkriJJian  nations  there  planted,  received 
not  unfrequently,  a  powerful  aid  from  their  bre- 
thren in  other  parts  of  Europe  ;  and  in  1.148,  they 
faw  a  numerous  fleet  of  Germans^  Flemings^  and 
EngliJJj,  fail  up  the  Tagus  to  aiTift  the  new  king  of 
Portngal  in  the  conquell  of  Lifbon.  The  change  of 
his  capital  from  Conimhro  to  that  City,  was  the  fruit 
of  it.  {d)  It  was  in  Spain  alfb  that  the  celebrated 
founder  of  the  Douglasses  perifhed  in  the  courfe, 
as  he  thought,  of  his  duty,  (<?;  after  having  juft  exe- 

{d)  Renault,   I,   191.     Mod.  Un.  Hift.  18.   184,    191. 
(i?)  Buchanan,  L.  8.    c.  58.       Nihil   intereffe   ratus,    quo   i?z 
loco,  rem  Chriftianam  fervaret,  fe  cum  Hifpanis  conjungit,  &c. 

cuted 
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cuted  the  laft  and  pious  command  of  his  friend  and 
Sovereign,  itfelf  a  ftrong  indication  of  the  fpirit  we' 
are  commemorating,  {f) 

^^^The  moft  eminent  examples  however  of  that  fpirif 
are  afforded  by  the  Monarchs  of    Germany,     and 
France,  in  the  citations  which  they  fent  to  the  Sove-' 
reigns  of  Saracenic  name.     In  the  fummons  of  the 
Emperor  Frederick  to  Saladin,  previous  to  the 
fecond   Crufade ,     he    fpeaks    to  him  as    follows  i 
•'  Since  yon  have  lately  chofen  to  profane  the  Holy 
"  Land,  which,  under  the  king  of  Heaven,  belongs 
"  to  us  ;  we  think  it  part  of  our  care  and  duty,  to 
"  punifh  fuch  prefumptuous  and  criminal  audacity  ; 
*'  and  therefore,    unlefs  you  rellore  the  whole  of 
*'^  your  conqueils,  and  make  fatisfadlion  for  the  in- 
*'  juries  done  to  the   Chriftian  Church,    within  the 
**  fpace  of  a  year,   we  mean  to  prove  the  fortune 
"  of  our  arms  with   you  in  virtue  of  the  wonderful 
"  Crofs,  and  of  the  true  Jofepk."  (g)  The  anfwer  of 
Saladin,    was  couched  in  terms  of   dignity   and 
good  fenle.     He  claimed,  he  faid,  the  dominions  he 
poifeifed,  by  rights,  acknowledged  by  the  cufloms  of 
the  world  ;  nor  could  he  conceive  how  the  circum^ 
ftance  of  their  religion  could  give  the  Chriftians  any 
title  to  them  ;  he   obferved    that  the  Saracen  Hoil, 
was  fully  equal,  and  even  fupetior,  to  the  Chriftian  ; 
that  princes,  equally  powerful,  and  equally  remote, 
could  arm  in  defence  of  their  name  and  religion  ; 
that  fo   far    from  fearing    the    extermination    with 
which  he  was  threatened,  he  would  gladly  go  to 
meet  the  Emperor,  at  the  head  of  all  his  power ; 
yet,  as  he  had  noobje6lion  to  peace,  fo  little  did  he 
conceive  Religion  to  be  a  caufc  for  perpetual  enmity, 
tbat  if  the  Chriftians  would  give  up  the  only  three ,, 

{'f)  Ro:Ei:T.f  Bf.ttce   h-ad  under'. alren    3   Crufade,  but  Bein^ 
too  old  to  pciiorm   his  Vow,    Ive   reqtieiie-d  Pouglas-'to    carry  li'fs 
heart  to  Jerufalem,  and  bury  it  therer 
>{|').  IVfat.  Par.   164.  .     .   ^  \. 

'■"■'"'  '     cities 
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cities  left  them  among  the  Saracens,  Tyre,  Anikchi 
^nd  Tripvliy  he  would  reftore  to  them  their  Ckoss, 
deliver  up  his  captives,  permit  a  priell  to  relide 
at  the  temple,  and  fhevv  favour  to  their  pilgrims,  {h) 
The  preliminaries  to  the  Cruf^de,  Undertaken  by 
St.  Lewis  iixty  years  afterwards  were  conducted 
pretty  much  in  the  fame  manner.  The  king,  on 
his  arrival  in  Egypt,  fammoned  theSoldan  to  render 
that  homage  to  the  Grdfs,  which  was  due  to  it,  hd 
faid,  from  all  tke  "djorld.  In  cafe  of  refufal,  he  bad^ 
him  prepare  for  abfolute  deftrudlion  from  the  hands 
of  men  who  feared  nothing  while  exUndin^  the  Em^ 
pre  of  Ckriji.  TheSoldan,  who  was  at  that  time 
nearly  confumed  by  a  mortification  of  the  body, 
which  foon  after  caufed  his  death,  is  faid  tb  have 
fhed  tears  at  this  injuftice.  He  replied  however 
with  fpirit,  that  no  one  had  ever  attacked  ^gypt 
with  impunity,  and  that  thofe  who  thus  wantonly 
invaded  him,  would  foon  be  made  to  feel  the  teme- 
rity of  their  enterprifes.  (:) 

The  whole  Chriflian  race  might  have  profited  by 
thefe  anfwers  of  the  Mulfulmen  they  aflfedled  to  de- 
fpife.  They  were  hotvever  only  the  more  inclined 
to  thofe  bloody  invafions,  in  v.  hich  the  kings  of  Eu- 
rope and  of  Alia,  diftinguilfied  themfelves  fo  much 
for  the  moft  dazzling  valour,  and  the  moft  horrid 
cruelties,  at  the  fame  time. 

As  the  difference  of  the  religions  produced  a  par- 
ticular caufe  for  w^ar,  unknown  to  either  fet  of  nati- 
ons among  themfelves;  fo  alfo  when  war  was  begun, 
it  was  the  reafon  why  it  was  condu^led  v/ith  a  bar- 

(Ji)  Mat.  Par.  164.  It  is  curious  to  obferve  how  the  prac- 
tice of  both  the  religions  had  v;andered  from  the  principle. 
The  Mahometan,  who  was  ordered  by  his  Prophet  to  diffeir.ixiate 
his  by  fire  and  fword,  was  preaching  peace  :  The  Chriitian, 
who,  if  he  had  aded  up  to  his  Saviour's  doilrine,  ihould  hav« 
molefted  no  one,  breathed  nothing  but  war. 

(?)  Joinville.  Vie  de  St,  L,  1249. 

Vol.  IL  G  '  barity 
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barity  peculiar  to  itfelf.  "  In  the  name  of  the  God 
*'  you  worfhip,"  faid  Saladin,  to  the  prince  of  An- 
TiocH  his  prifoner,  worn  down  and  emaciated  with 
hunger,  and  chains;  *'  what  would  he  command 
"  you  to  do  with  me,  if  I 'were  in  your  power,  as 
"  you  are  in  mine  ?""  "  He  would  eounfel  me,"  re- 
turned the  fearlefs  prince,  "  to  have  you  beheaded 
*'  on  the  fpot;  but  as  you  are  a  Sovereign,  like  my- 
"  felf,  though  an  Infidel ;  I  myfelf  ought  to  be  your 
*'  executioner."  ''  Your  own  mouth  has  pronounc- 
"  ed  your  doom,"  faid  the  Saracen,  drawing  forth 
his  fword,  and  the  prince  who  had  thus  courted  his 
fate,  is  faid  to  have  kneeled  down  joyfully  to  receive 
the  blow.  The  laft  words  alfo  which  he  uttered, 
evinced  the  firmnefsof  his  enthufiafm :  "  Here  dog," 
faid  he,  "  take  this  head  of  mine,  which  is  rough, 
*'  and  fqualid,  with  hair,  and  famine;,  little  good 
^'  can  it  do  thee,  and  nothing  more  canfl  thou  now 
."  have;  my  foul  I  commend  to  my  God."  (^)  In 
reading  the  records  of  fuch  aftions,  wc  know  not 
whether  our  admiration  is  moil  commanded  by  the 
fplendour  of  mind  which  they  difcover  ?  or  our  re- 
gret excited,  at  the  prejudices  and  barbarity  which 
obfcured  them. 

To  thefe  prejudices  mufl  be  attributed  the  fate  of 
ihe  brave  and  pious  Pieul  Je  liagonet^  who  v\  as  fa  wed 
in  halves,  two  centuries  afterwards,  by  another  Sul- 
tan of  Syria,  for  darmg  to  blame  the  Mahometan 
faith,  and  refufnig  to  renounce  his  own  (/).  To  thefe 
niuft  alfo  be  attributed  an  adion  on  the  part  of 
RjCHARD  I.  the  bare  recital  of  which,  fills  us  with 
horror.  In  1 191,  upon  the  taking  of  Ptolemais,  the 
Saracen  prifoners  were  to  be  delivered  up  by  capitu- 
lation, for  a  certain  ranfom  to  be  paid  at  diSerent 
periods.     Some  diftruft  being  evinced  by  Salvdin 

{K)  Mat.  Par.  813. 

ity  Chron.  de  Monflrelet.  v.  2.  an.  142 "^^ 
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in  the  courfe  of  the  aftair,  Richard,  who  here  but 
little  deferved  his  furname,  ordered  out  five  thoufand 
/captives  at  once,  who  were  led,  bourid,  and  naked, 
!nto  a  large  plain  ;  in  which  defencelefs  ftate,  they 
were  all  deliberately  maffacred,  by  thofe  very  fol- 
diers,  whofe  honourable  gallantry  in  open  battle, 
has  fo  often  been  the  theme  for  poetry  and  praife.  (m) 
That  the  vengeance  might  be  ftill  more  complete, 
the  bodies  of  thefc  unfortunate  vi£lims  were  inftant- 
ly  cut  open,  their  galls  torn  out  for  the  purpofes  of 
medecine ;  and  fo  great  was  the  ignorance  and  blind- 
nefs  with  refped  to  Mahometans,  that  much  gold 
and  lilver  were  fuppofed  to  be  found  in  their  inlide. 
(«)  In  the  midft  of  this  cruelty,  however,  the  in- 
terefls  of  his  religion,  though  he  miftook  them,  w^ere 
fo  far  confulted  by  Richard,  that  thofe  Muffulmen 
who  confented  to  be  baptized  were  allowed  their 
lives,  {o)  It  is  not  incurious  to  obferve  the  condu<5^ 
of  the  fame  men,  in  other  matters,  during  this  re- 
maikableaflfair.  When  the  Cross,  the  facred  ob- 
ject of  their  perilous  warfare,  was  delivered  to  them 
by  Saladin,  they  bowed  down  in  filence  before  it  ; 
they  proftrated  thcmfelves  in  humble  adoration,  and 
covered  their  heads  with  the  dull;  and  v/hen  P/^/V- 
mais  itfelf  ,was  delivered  to  them,  their  firft  care  was 
to  purify  the  Mofques,  which  the  infamous  worfhip 
of  Mahometans,  it  was  fuppofed,  had  defiled,  (p) 
On  the  other  fide,  the  Saracens  were  not  behind 
them  in  zeal ;  and  when  Jerufalein  was  recoA'ercd  by 
Saladin,  the  Temple,  which  the  Chriiiians  in  their 
turn  were  fuppofed  to  have  defiled,    was  purified 

•     (?7i)  Iter.  Ric.  Hieros.  C.  4.  ap.  Gale  et  Hovelon.  697. 

(w)  Iter.  Ric.  HicTolbl.  C.  4.  ap  Gale  et  Hovedon.  698.  It  is 
the  latter  that  aflerts  "  Q^;os  omncs  evirceia-ie;uni,  el  aurum  et 
argentum  multum  inveneruiTt  in  viiceribus  eyri:m,  cl  lei  eori;;n 
ufui  medicir.rili  lervaverunt. 

(c)  Hovedon.  696. 

(/>)  Vie  lis  Salad,  par  Mavin.  2.  259,  305. 
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\vi:h  equal  care,  and  vvaOied  with  rofe  water,  in  or- 
der to  efface  the  ftains  of  their  impious  vvorfhip.  {g) 

h  has  been  obferved  that  their  Religion  itfelf  prem- 
ier ibed  the  death  of  Chrijiians  as  a  duty  to  the  fol- 
lowers of  Mahomet,  and  Saladln  knew  well  how 
to  take  his  advantage  of  this.  The  war  he  waged 
therefore  again fb  the  Europeans,  ivas  confidered,  not 
only  as  a  defenlive,  bat  a  facred  war,  equally  fup- 
poled  to  fpnng  from  the  commands  of  God ;  and  the 
imans,  imitating  the  arts  of  the  Chrillian  priefts,  Hk€ 
ihem,  piomifed  to  their  foldiers  the  remililon  of  fins, 
and  the  palm  of  martyrdom,  {s)  The  oppofmg  ar- 
mies therefore  every  where  met  with  the  mcit  in- 
fiamcd  and  exterminating  hatred  ;  the  Muilulmeii 
took  the  title  of  UniiaYians\  and  the  Chriftians,  iii 
conformity  with  the  myiiery  of  their  v*"orihip,  v»ere 
called  Trinitarians.  (/) 

In  the  infancy  indeed  of  Mahometanifm,  all  th6 
enemies  bf  that  religion  wer^  put  to  death  without 
liiercy.  But  after  its  eftablifhment,  whenever  the 
Mahometans  declared  war  againft  a  people  of  a  dif- 
ferent faith,  they  gave  them  their  choice  either  to 
embrace  their  religion ;  or  to  fubmit  and  pay  tribute; 
or  take  the  confequencfis  of  battle.  In  the  firft  cafe 
they  were  incorporated  among  the  Miifiulm^en  :  in 
the  fecond,  they  were  allowed  to  profefs  their  owti 
tenets,  provided  they  were  not  idolatrous:  in  the 
laft,  if  they  were  conquered,  the  women  and  chil- 
dren were  reduced  to  flavery,  and  the  men,  if  they 
perfided  in  reje61ing  the  faith,  were  either  flain,  or 
difpofed  of  at  the  pleafure  of  the  prince,  (ii) 

(^q)  Aqua  Tofea  tamquam  a  Chrifllanis  fordibus  expians  facii- 
legis  ritibus,   &c. 

Chron.  Wilt.  Kem.  C.  34.  ap.  Gale, 
(v)  Mod.TJn.Hift.  I.  24S. 
{/)  Marin.  2.  184,  185. 
(j/)  Mod.  Un.  Hift.  I.  248. 
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In  piirfuance  of  this  fpirit,  when  Chatillon,  a  fa- 
mous Crufader  of  thofe  times,  was  taken  prifoner  by 
Saladin,  he  was  reproached,  amongft  other  things, 
with  blafphemy  againft  Mahomet^  and  facrilege,  for 
having  attacked  the  holy  cities  of  Mecca  and  Medi- 
na ;  notwithftanding  which,  his  life  was  offered  him, 
if  he  would  renounce  his  religion.  This  being  re- 
fbfed,  *'  It  is  time,"  faid  the  Sultan,  "  to  punifh  fuch 
accumulated  crimes;  I  have  fworn  that  thou  fhalt 
die  by  my  hand,  and  I  will  now  fulfil  my  oath." 
Upon  this  he  immediately  feized  him ;  and  dragging 
him  into  the  midft  of  the  allembly,  condefcended, 
for  the  fecond  time,  to  become  the  executioner  of  a 
Chriftian  Sovereign,  {x) 

It  is  really  wonderful  to  confider,  how  long,  thia 
remarkable  rage  for  deftroying  a  whole  clafs  of  na- 
tions, on  account  of  their  religion,  continued  amongft 
us.  Jeriifalem  once  conquered,  it  became,  accord- 
ing to  the  Church,  the  duty  of  every  Chriftian  to  de- 
fend it;  although,  politically,  no  wife  concerned  in 
its  fate.  A  refolution  to  make  war  upon  the  Turks, 
was  the  chief  expiation  for  the  greateft  crimes :  it 
was  the  principal  condition  of  the  peace  between  the 
Emperor  Frederick,  and  Gregory  IX.  the  inftru- 
ment  of  pardon  to  our  Henry  IJ.  for  the  murder  of 
Becket;  {y)  and  the  means  of  cure,  as  it  was  fup- 
pofed,  to  Lewis  IX.  in  a  dangerous  ncknefs.  (z)  To 
lijch  alfo  as  had  diftinguifhed  themfelv^s  this  way,  a 
crown  was  fuppofed  to  be  a  fair  reward ;  and  this  fort 
of  merit  forms  the  ground  of  the  ere6lion  of  Sicil}/ 
into  a  kingdom,  in  favour  of  Roger  III.  He  is  ftyl- 
ed  in  the  grant,  "  Inimicoriwi  Chrijiiam  nnmmis.  In- 
trepidus  Extirpator -y'  for  which,  and  the  great  fer- 
vices  of  his  anc^ftor,  Robert  Gwfcarc?^  in  the  fame 

{x)  Marin.  2.  22. 
\y)  Lyttelt.  3.  97.- 
(•■'},  Joinville. 
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caufe,    he  was  received  by  the  Pope  among  the 
crowned  heads  of  Europe,  in  1139.  {a) 

In  the  thirteenth  century,  this  i'pirit  difplayed  it- 
felf  in  a  manner  which  gave  rife  to  an  expedition  that 
was  new  to  the  world.  Little  improved  by  the  ex- 
perience of  the  paft,  not  only  men,  but  children  re- 
lolved  upon  the  deliverance  of  the  facred  Crofs. 
Fifty  thoufand  of  the  latter,  compofed  of  either  fex, 
fet  forth  for  Afia,  from  Germany  and  France,  led  on 
by  priefts,  who  themfelves  knew  no  better  than  the 
army  they  commanded.  The  event  was  fuch  as 
may  be  fuppofed  ;  the  whole  of  the  expedition  failed, 
and  moftly  before  it  could  reach  the  deflined  theatre 
of  operations.  Many  of  them  were  attacked  by  the 
Lombards,  aad  fell  an  eafy  prey;  many  of  them  fuf- 
fered  fhipwreck ;  and  net  a  few  were  fold  to  flavery, 
by  the  very  merchants  with  whom  they  had  contrad- 
ed  for  their  palTage,  "  What,  fays  a  judicious  hif- 
torian,  "  are  we  to  think  of  the  parents  of  thefe  de- 
luded creatures,  for  not  preventing  fo  extravagant 
an  enterprife;  or  what,  of  thofe  governments  which 
could  fuffer  the  beft  hopes  of  the  State  to  run  thus 
blindly  to  their  deflru6iionr"  {b) 

A  hundred  years  afterwards,  the  fame  fpirit  dif- 
covered  itfelf  in  France,  in  a  manner  not  very  difli- 
milar  from  the  lail,  in  the  projecied  Crufade  of  the 
fanatics,  called,  from  their  original  occupations,  the 
Tafloweux,  Though  thefe  expeditions  had  for  fome 
time  been  laid  afxde,  the  king,  Philip  V.  was  feized 
with  the  facred  fury;  and,  in  the  year  13 17,  we  find 
him  gravely  afieriing,  tkat  Chrifi  had  left  the  Holy 
Land  as  an  inheritance  to  his  folioiz-ers.  (c)  Being, 
however,  perfuaded  from  his  purpofe  of  a  Crufade, 
on  account  of  the  weak  Hate  of  Chriftendom,  a  num- 

{a)  Collea.  re<^.  Concil.  98. 
{b)  Velly.  z.  458. 

(t)  Adjourn,  par  Philippe  V.  centre  Rob.  Comt.  de  Fland. 
Xeibnitz.  Cod.  Dip.  9^. 
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ber  of  fhepherds  and  country  labourers  conceived 
the  chimerical  idea  that  it  was  referved  for  them  to 
be  the  deliverers  of  the  holy  land.  They  therefore 
abandoned  their  flocks,  and,  imagining  that  what 
God  had  dehgned,  he  would  bring  about  in  his  own 
way,  they  thought  it  unneceffary  to  fupply  themfelves 
with  other  arms  than  the  pilgrim's  fcrip,  or  other 
provifions  than  what  they  obtained  by  begging. 
The  zeal  of  the  people  where  they  pafled,  amply 
fupplied  this  latter  want;  their  numbers  encreafed; 
women  abandoned  their  families  to  join  them;  and 
the  king  himielf  was  fuppofed  to  favour  their  i]nder> 
taking.  Falling,  however,  into  diforders,  under 
fome  defigning  leaders,  they  degenerated  into  rob- 
bers, (as  more  regular  Crufaders  had  often  done  be- 
fore) and  were  fuppreffed  at  laft  by  the  civil  magif- 
tratCo  (d)  From  that  time,  the  vigour  and  genius  of 
thefe  expeditions  feem  to  have  been  worn  out  in  the 
world;  and  though  many  were  planned,  yet  none 
of  any  coufequence  were  afterwards  undertaken. 
The  law  upon  the  fubjed,  however,  ftill  remained 
the  fame  ;  and  the  mere  circumftance  of  religion, 
or  the  recovery  of  Jerufalem,  was  a  fufficjent  caufe 
for  war  againit  the  Intidels.  One  Sovereign  State 
remained,  and  remains  to  this  day,  the  profeiTed  ob- 
jeft  of  whofe  inftitution,  is  to  wage  perpetual  war 
with  them ;  an  objed  which  the  knights  of  Malia 
have  always  purfued  with  great  gallantry  and  perfe- 
vcrance.  Occafionally  alfo,  through  moft  of  the 
centuries  afterwards,  we  find  this  antient  fpirit  break- 
ing forth,  John  XL  of  France,  famous  fpr  his  bra- 
very, his  honour,  and  misfortunes,  planned  a  Cru- 
fade  upon  his  return  from  captivity,  and,  in  1362, 
went  for  that  purpofe  to  Avignon,  where,  under  the 
aufpices  of  the  Pope,  he  conferred  upon  the  matter 
y/ith  Peter  de  Lufignan  king  of  Cyprus,  and  Waldc^. 

{d)  Velly.  4.  329. 
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mar  III.  king  of  Denmark,  two  monarcbs,  the  prp:<f 
imity  of  whofe  territories  at  leaft,  could  have  had  no 
part  in  the  concert  with  which  they  afled.  Thefe 
three  princes  refolved  upon  the  invafion  of  the  Eaft, 
as  iifual,  for  the  deliverance  of  the  Chriftians  from 
the  Sajracen  tyranny;  and,  as  ufual,  nothing  arofe 
from  it  but  the  feverer  perfecution  of  ihofe  lufferers 
in  whofe  caufe  they  had  armed,  (e)  There  were  two 
reafons,  however,  fays  the  hiftorian,  which  inclined 
the  king  of  France  to  the  undertaking;  one,  in  or- 
fier  to  fulfil  the  vow  of  his  father,  Philip  of  Vjv.- 
Lois ;  the  other,  to  difgorge  his  kingdom  of  the  fa- 
mous banditti,  known  by  the  name  of  the  Compa- 
nies. (/)  This  laft  is  of  the  fame  kind  with  that 
which  inclined  many  fov^reigns  to  undertake  the 
Crufades  at  firft;  fo  that,  in  this  refpect,  the  Law  cf 
Nations  became  fubfervient  to  the  lavi;-  of  politics  ; 
and  whenever  the  Vi^arlike  fpirit  of  the  people  proved 
dangerous  to  the  fovereign,  the  received  cuftoms  of 
the  times  pointed  out  a  legal  hanijhmeni  for  them  into 
Paleftine. 

The  lapfe  of  a  century  did  not  wear  out  thefe 
manners.  The  intentions  of  our  Henry  IV.  pre- 
vious to  his  death,  are  well  knovv^n  ;  and  in  1458 
Pius  IL  endeavoured  to  revive  the  true  fpirit  of  the 
Holy  War.  -  He  iiivited  all  the  princes  of  Chnjien- 
drmi  to  a  general  alfembly  at  Mantua^  to  deliberate 
open  the  invaiion  of  the  Eafi.  Europe,  however, 
was  little  able  to  defend  heifelf;  ar.d  the  Turk  had 
by  that  time  fixed  his  flandard  firmly  within  her 
precincts,  by  the  total  dell  ruction  of  the  empire  of 
Cotiftcjiiimple ;  exclufive  of  which,  the  whole  body 
of  her  kiugs  'vverp  in  arms  againfl:  one  another.  They 
ueverthelefs  fcnt  their  ambafiadprs  to  the  AiTembiy, 
«iid  a?  no  one  had  yet  thought  pf  calling  in  queflion 
the  extravagance  r.nd  injuflice.  of  thefe  caufes  for 

•;->  FroUrarn  v.  i.       ,  (/)  Id.  lb. 
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war,  it  was  their  weaknefs  alone  which  prevented 
the  expedition.  (^)  In  1475,  Charles  the  Bold 
laments  that  the  perjuries  and  attenips  of  Lewis  XI. 
prevented  his  delign  of  turning  his  arms  againfl:  the 
Turks.  (^)  In  1480,  Lewis  himfelf,  whether  through 
policy,  or  real  zeal,  pretends  to  the  fame  defign ; 
ftor  can  w'e  forget,  while  on  the  fubjedl,  the  pious 
humility  of  a  lady,  hardly  lefs  than  fovercign  in  Eng- 
land, in  the  perfbn  of  Margaret  Countefs  of  Rich- 
mond, the  mother  of  Henry  VII.  who  is  faid  to  be 
in  the  habit  of  obferving,  that  upon  condition  that 
the  peers  of  Chripendom  would  combine  themfelves 
againft  the  common  enemy,  the  Turks,  fhe  w^or.Id 
moft  willingly  attend  them,  and  be  their  laundrefi  jii 
the  camp.  (/) 

At  the  ciofe  of  the  fifteenth  century,  the  ardent, 
but  ill-dire6led  fpirit  of  Charles  VIII.  brooded  per- 
petually upon  thefe  chimeiical  expeditions,  which 
from  his  youth  had  flattered  his  imagination ;  he  even 
purchafed,  at  a  large  price,  the  rights  of  Andrew 
Paleologus,  the  heir  of  the  Chrifiian  emperors  to 
the  throne  of  ConJ}anhnople\  (k)  and  the  authors  in 
general  agree,  that  his  adventurous  invafion  of  Na-^ 
p!es  was  made  as  the  firfi:  flep  towards  the  cbnqueft  ci 
iheEaft.  (/) 

The  continued  fucceffes  of  the  Turks,  however, 
changed,  by  degrees,  this  part  of  the  European  law 
of  nations;  and  the  monarchs  pf  Chriftendcm  found, 
at  laft,  not  only  the  vanity  of  thefe  enterprifes,  but 
the  folly  of  their  caufe.  The  hoi?  fepulchre  was  fo 
far  removed  from  them,  by  the  cxtenfion  of  the  Ot- 
toman dominion,  almoft  in' o  propel' Germany,  that 
they  loft  light  of  that  famous  point  of  contention; 

{j^}  Hift.  Ecclefialt.  Villaret.  4.  338. 
(Ji)  Gari'ea,  Hiii   de  Fr.  i.  33^. 
(-)   Camderi's  lieinains.  271. 
(k)  Vide  inir"^.  ch;ip.  iv. 
(/)  Guicciard.  ad.  an.  T492. 
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and  began  to  confider  the  Infidels  merely  as  a  politi- 
cal power.  Still,  however,  the  marked  diftinftioo 
created  by  religion,  remained  at  leaft  as  far  as  the 
time  of  Grotius;  that  father  of  the  Law  of  Nations 
having  handed  the  pofition  to  pofterity,  that  to  de- 
fend a  Chriflian  ftate  againft  the  attacks  of  Infidels, 
is  yet  the  duty  of  every  Chriflian  community,  {m) 

I  cannot  quit  the  point  of  the  Crufades,  and  by 
that  means  clofe  the  fubjed  of  this  chapter,  without 
calling  to  the  reader's  recolledion,  that  although 
they  took  the^•  rife  from  hatred  to  Infidels,  and  the 
wilh.  to  recover  Jerufalem,  yet  they  were  by  no 
means  confined  to  the  Infidels  in  the  Eafl,  or  to  Infi- 
dels alone.  All  Pagans,  whether  in  Afia  or  in  Eu- 
rope, were  attacked  by  thofe  whoalTumed  thecrofs'. 
The  converfion  of  Prujfm  was  finally  effedled  by  it 
under  the  Teutonic  Knights;  (n)  and  even  a  flight 
fhade  of  difference  from  the  received  topics  of  Chrif- 
tianjty,  or  rather  from  the  liturgy  of  Rome,  became, 
at  lad,  a  legitimate  caufe  for  war. 

This  was  the  only  thing  wanting  to  the  ambition 
of  the  Popes ;  and,  under  their  ^ble  hands,  it  was 
turned  into  a  very  powerful  engine,  by  which  to 
crufh  all  forts  of  herefies  ;  all  princes  who  fhewed  a 
difpofition  to  difobey  him;  and,  in  fine,  all  the 
enemies  of  Rome,  under  whatfcevcr  fhape  they 
affuaied.  Thefe,  it  was  fuppofed,  were  equally 
hateful  to  Chiiil,  with  the  Pagans  and  Turi>s  ;  and 
when  the  holy  Father  thought  them  of  confequence 
enough  to  combat  them  by  means  more  ierrible  even 
than  excommunication  ;  he  detached  his  Legates  all 
through  Chri(iendom,  to  excite  its  various  princes 
to  arms,  in  the  fame  manner  as  wbea  he  meditated 
the  invafion  of  the  £aft.  Thofe  who  obeyed  alfo, 
were  fuppofed  to   be  equally  meritorious  with  the 

(;;^)  De  Jur.  B.  et  P.  2.  15.  i:. 
(,t)  Puffenc,  Tnn-Dfl.  a  I'hiU.  T.  5. 
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others  ;  they  were  equally  foldiers  of  Chriil ;  they 
wore  the  fame  badge  of  the  crofs  ;  and  they  were 
alike  entitled  to  the  remiffion  of  fins. 

In  this  manner  it  was  that  the  See  of  Rome  be- 
came fo  terrible  to  a  vaft  number  of  princes  who 
attempted  to  fep  it  at  defiance  :  To  the  immenfe 
fed  of  the  Albigenfes^  and  the  puifant  Count  of 
Tholoufe  in  the  beginning  of  the  thirteenth  century  ; 
(0)  to  Frederic  II.  {p)  whofe  difpofition  in  the  Coun- 
cil of  Lyons  w^e  have  related  at  large  ;  to  his  fon 
Conrad  in  1251,  the  invalion  of  w^hom  Vv as  to 
confer  even  greater  fpiritual  advantages  than  ji  pil- 
grimage to  the  Holy  Land  ;  {q)  to  Mainfkoy, 
when  vows  againft  the  Saracens  were  commuted 
for  an  attack  upon  the  Sicilian ;  (r)  and  finally,  to 
all  who  did  not  acknowledge  the  eledion  of  Pope 
Urban,  in  1383,  when  a  Crufade  was  preached  in 
England,  {s)  and  Spencer,  Bifhop  of  ISorwich,  its 
Generaliffimo,  achieved,  in  conlequence,  the  con- 
queft  of  Maritime  Flanders.  (/) 

Such,  upon  the  whole,  are  the  chief  points  of 
influence  upon  the  Law  of  Nations  in  Europe, 
which,  as  far  as  I  have  been  able  to  difcover,  aiofe, 
during  thefe  ages,  from  the  profelhon  of  Christi- 
-AfJiTY.  They  form  an  immenfe  mafs  of  materials, 
which  it  has  been  fomewhat  difhtult  to  arrange ; 
and  I  have  therefore  often  incurred  the  danger  of 
repetition,  and  certainly  of  prolixity,  in  their  eluci- 
dation.    The  view,  however,  which  was  taken  of 

(0)  For  an   able  fummary    of  the    hlflorians  on  the   herefy  of 
the  Albigenfes,  and  their  confequent  dellrudion    bv  a    Crufade, 
fee  Velly.  2.  203  to  222. 
■  (^)  Mat.  Par.  767. 

((/)  Statuens  retributionem  mirabilem,  fclllcet  omnium  pec- 
catorum  lenniflionem  amplioreni  quam  pro  percgrhirJhns  tti  terrui^ 
fanSiam fac:e?:da.     M.  Par.  827. 

(r)  Hift,  de  Sicile.  2.  123.   148. 

(5)  Rymer.  4.  an.   1383. 

(^)  FroifT.  V.  2.  chs.  132,  133,  734,  Sic, 
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the  fubjecl,  demanded  exaclnefs,  and  above  all, 
what  are  called  Proofs  and  Illuftrations.  Thofe 
which  have  been  adduced,  I  have  thought  fufficient 
tpfupport  the  points  of  the  theory  ;  and  viere  they 
not  fo,  materials  are  afibrded  in  fuch  plenty,  bv  the 
hiflory  of  every  country  in  Europe,  that  I  have 
always  been  more  embarraffed  in  determining  what 
to  rejecl,  than  in  fde61ing  v.'hat  to  record.  It  muft 
be  confeffed,  that  the  matters  which  have  here  been 
prefented/  are  a  proof  that  Chriflianity,  i?i  its  corrup- 
tions^ was  often,  during  thefc  times,  as  injurious  to 
the  law  in  queilion,  as  it  certainly  has  been  benefi- 
cial in  its  ■purity.  It  muft  be  recolleded,  however, 
that  the  very  point  is  the  intimate  connection  which 
all  religion  wkalfoever,  whether  corrupted  or  pure^ 
whether  true  or  falfe,  will  ever  have  with  the  laws, 
public  as  well  as  municipal,  of  all  the  nations  that 
profefs  it ;  and  I  have  therefore  been  obliged  to  pur- 
fue  it,  in  the  religion  before  us,  through  all  its  ef- 
fe<5ls,  however  adverfe,  or  however  favourable. 
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CHAP.    XIV 


OF    THE    INFLUENCE    OF    CIIIVALRt. 


J\  Very  iaterefting;  theme  prefenis  itfelf  now  to  our 
fcuquiiies,  ia  the  iafticutions  of  Chivalry;  which 
have  often  beforfe  been  the  fubjed  of  criticifm,  but;, 
uS  ufual,  mOre  by  way  definition,  and  defcription, 
than  to  point  out  their  effect  upon  the  laws  of  the 
world.  It  was  the  lot  of  thefe  ages,  upon  princi- 
ples not  unnatural,  to  be  witnefs  to  the  greateft  in- 
confiftencies  at  the  fame  time  ;  for  at  the  fame  time, 
the  moft  horrid  and  barbarous  injaftice,  and  the 
moft  heroic  and  diiintereHed  acts  of  generofity,  are 
for  ever  arreting  our  attention.  The  little  progrefs 
which  the  European  people  had  made  in  morality, 
the  lavage  manners  of  thoie  they  fprang  from,  and 
the  laxity  of  the  various  governments,  gave  loofe, 
as  we  have  feen,  to  the  indulgence  of  every  fort  of 
paffion.  Above  all,  the  univerfal  independence  of 
the  Barons,  under  the  feudal  fyftem,  took  away  all 
reftraint  from  thofe  who  v."6re  at  once  flrong  and 
willing  enough  to  invade  the  peace  of  mankind* 
A  man  of  brutal  manners,  and  narrownefs  of  foul, 
who  dwelt  within  the  walls  of  a  fortrefs,  whence 
he  <:ould  fally  forth  at  pieafure  to  the  annoyance  of 
his  neighbours,  and  which  afforded  him  a  retreat 
from  fuperior  force,  or  a  fecure  depolit  for  his  plun- 
der, had  every  temptation  to  play  the  tyrant  and 
the  robber.  Sovereigns  and  magiftrates  had  long 
attempted  in  vain  to  reprefs  thefe  mifchiefs  ;  reli- 
gion, as  we  have  feen,    had  interfered,    but  with 

I  doubtful 
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doubt^l  fuccefs ;  and,  in  this  emergency,  the  world 
turned  itfelf  to  every  means  it  tould  invent  for  the 
promotion  of  its  improvement.  It  fell  upon  one, 
which,  in  fuch  rude  times,  it  mult  be  owned,  was 
an  extraordinary,  but  perhaps  the  moft  effcftual 
mode  of  reflraining  what  had  fo  long  baffled  more 
regular  attempts. 

There  is  probably  nothing  more  curious  to  philo- 
fophical  inveftigation,  than  that  difpoiition  of  men, 
which  has  often  been  evinced,  to  place  all  their  in- 
terefts  and  ambition  either  in  acquiring,  or  in  ab- 
ftaining  from,  fome  one  particular  thing  the  polTeifi- 
on,  or  the  lofs  of  which,  does  not  feem,  in  the  ab- 
llrad,  to  be  worth  fo  much  pains  as  are  beftovved 
upon  it.  When  this  is  the  calie,  it  generally  goes  by 
the  nimie  of  the  Point  of  Honour;  and  though 
it  fhall  be  fometimes  an  objeft  to  which  we  are  not 
perfonally  or  naturally  called,  yet  whenever  it  is 
once  eftablifhed,  the  whole  bent  of  our  minds,  and 
the  force  of  our  virtue,  are  colleded  into  it,  as  into 
a  focus.  Indeed  the  hiftory  of  humanity  has  often 
made  us  obferve,  that  whenever,  through  the  fupe- 
rior  temptation  to  do  ill,  an  abfolute  excels  of  dege- 
neracy, or  mere  accident,  the  world  has  been  plung- 
ed into  extraordinary  difficulties,  it  has  generally 
betaken  itfelf  to  as  extraordinary  means  for  its  re- 
covery. Hence  the  oppofite  virtues  and  vices  are 
commonly  found  to  be  coeval  ;  the  extremes  of 
good  and  evil  are  difcoverable  in  the  fame  period  ; 
and  it  is  only  when  things  purfue  a  regular  and  tran- 
quil courfe,  that  a  wife  moderation  can  exift. 

The  miferable  ftate  of  fociety  during  thefe  ages, 
and  the  atrocities  that  were  daily  committed,  pro- 
duced a  Point  of  Honour  fuch  as  we  have  been  no- 
ticing. Men  faw  the  neceffity  for  reformation ;  the 
common  modes  had  been  tried  in  vain  ;  and  it  was 
necefiary  to  kindle  entJiuftaJm,  to  effed  a  cure.  By 
working  therefore,  though  in  a  ditibrent  way,  upon 

the 
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the  fame  warlike  paffions  which  caufed  the  mifchief, 
and  raifing  the  fervour  of  the  mind,  through  every 
motive  of  religious  devotion,  and  every  worldly 
prejudice ;  Europe  at  length  raifed  within  itlelf  a 
fpirit  the  very  oppofite  to  that  of  M'hich  k  complain- 
ed. Accordingly,  if  men  were  found,  on  the  one 
hand,  who  gave  way  perpetually  to  their  avarice, 
revenge,  ambition,  or  lull: ;  there  were  number?, 
on  the  other,  who  placed  their^om/  of  honour  not 
only  in  abftaining  perfonally  from  thefe,  but  in  op- 
•pofing  and  exterminating  all  thofe  who  did  not. 

It  was  hence  that  the  laws  of  Chivalry  arofe  -^ 
which  have  fo  often  excited  our  intereft  in  the  nu- 
merous legends,  and  our  admiration  in  the  bold 
flights  of  poetry  to  which  they  gave  birth. 

I  Jhall  leave  the  regular  account  of  the  particulars 
of  this  remarkable  Inftitution  to  thofe  who  have 
made  it  the  immediate  fubje6t  of  many  a  learned 
and  pleafiDg  difquifiticn  ;  {a)  and,  as  ufual,  fuppo- 
iing  them  well  known,  fhall  merely  examine  them 
as  they  arife,  according  as  they  appeared  to  have  in- 
fluence on  the  law  of  nations.  Such  influence,  as 
may  be  fuppofed,  (confidering  the  military  fpirit  of 
the  inftitution)  may  be  traced  in  more  dired  and 
regular  Heps  than  any  other  ;  and,  indeed,  as  long 
as  it  lafted,  it  will  be  found  to  have  been  the  caufe 
of  confiderable  improvements  in  the  mode  of  carry- 
ing on  war. 

Exclulive  of  courage  equal  to  heroic;  of  pati- 
ence under  hardfhip ;  of  perfeverance  in  the  a'- 
chievement  of  the  moft  adventurous  undertakings  ; 
which  all  tended  to  the  advantage  of  the  knight 
himfelf;  it  is  well  known,  that  he  was  expected 
to  b«  accompliihed  in  all  the  gentler  and  more  hu- 

(i?)  See  DifTertations  de  Du  Canp^e  fur  JciVi-'.'i'Ie.  Du  Tillct 
r.ccueil  des  Kc-is  de  Vr.  Mem.  lur  la  Ciievalerie  par  M.  de 
Saime  Palaye.  Favine  Theatre  d'Fonneur.  &  DjiTerr.  Plili.  fur 
la  Cheval.  par  Konore  dc  St.  iVIr.rie. 
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Ea3.De  virtues  of  honour,  courtefy,  fidelity  to  his 
word,  and  kindnefs  to  the  vanquifhed  ;  qualities, 
which  tended  to  the  advantage  of  all  ot'ief  men. 
In  the  pradice  of  thefe,  he  was  educated  with  care 
from  the  age  of  feven  ;  he  palfed  through  the  difle- 
rent  gradations  of  Page  and  Efquire,  (this  lafl  again 
divided  into  various  degrees)  before  he  could  attain 
to  the  fummit  of  his  dignity.  Nor  was  the  lail 
honour  conferred,  till  he  had  employed  many  hours 
in  devotion,  in  which  he  fervently  craved  the  affift- 
ance  of  the  Deity,  to  fulfil  the  generous  objeds  of 
his  profeflion. 

The  court  and  caflle  of  every  Tpvereign  and  great- 
er baron  in  Europe,  was  filled  with  the  beft  hopes 
of  its  youth,  who  were  thus  preparing  thenlfelves 
for  the  great  tafias  they  had  underta:ken  ;  a  cuftom, 
befides,  which  enlarged  the  means  of  education, 
aiid  fupplied  the  want  of  power,  or  want  of  atten- 
tion in  parents  to  points  fo  necelTary  for  the  improve- 
ment of  the  world.  Hence,  when  the  knight,  thus 
formed,  fallied  forth  to  fupport  his  part  among 
men,  the  education  he  had  received  naturally 
taught  them  to  exped  a  greater  exertion  of  duty 
from  him  than  from  others  ;  and  any  failure  in  thefe 
points  vvas  therefore  more  feverely  punilhed.  (J)) 
Thefe  circumftatices  alone,  it  ftiould  feem,  enfured 
the  produdion  and  fupport  of  a  vaft  body  of  the 
military  all.  over  the  vv'orld  ;  whofe  duty  was  to 
foften  the  horrors,  as  well  as  to  fhine  afnidfl;  the 
danarers,  of  war. 

The  fmallef!;  attention  to  the  annals  of  the  ages 
we  treat  of,  will  point  out  innumerable  proofs  of 
this  ;  and  whatever  favagenefs  of  temper  a  man 
might  naturally  have  poffeffed,  the  Point  of  Ho- 


{h)  Villaret  i.  500. 
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•KOUR,  2nd  fpirit  of  knighthood,    had  the  moft  pal- 
pable and  beneficial  influence  in  generating  a  conti- 
nual antidote  to  its  confequences.      So  early  as  the 
middle  of  the  tenth  century,  whfen  the   Emperor 
Heni^y  L  introduced  tournaments  into  Germany, 
('^•hich   it  is    well  known  were  the  faireft  graces 
of  Chrodry)    it   was  ordained  that  no  one  fhould 
be  admitted  to  that  moft  honourable  of  all  amufe- 
ments  who  did  not  profefs  Chnjlianity^  or  who  had 
been  known  to  have  been  guilty  of  perjury,  treafon, 
Jlaiighfer  in  cool  blood,  facrilege,  or  violation  of  wo- 
men, (c)  Certain  it  is,  that  from  about  this  and  the 
next  century  (to  which  the  full  birth  of  Chivalry  is 
g^euerally  afcribed)    we  are  able,    notwithftanding 
the  barbarities  that  have  been   related,  to  difcover, 
nearly  all  over  Europe,  a  change  of  m?>nners  which 
was  evidently  forced,  becaufe  other  improvements 
did  not  keep  pace  with  them,  and  which  may  fairly 
be  attributed  to  a  chivalrous  oiigin.     In  a  romance, 
called  the  Wings,    near  fiv-e  hundred  years  old, 
and  quoted  by  M.  de  Saiote  Palaye,  i^d)  the   Author 
allegorically    fuppofes  the    valour    of    Chivalr"^ 
to  he  borne  up  l5y  two  wrags  ;    without  which,  he 
fays,  it  can  never  take   a  lofiy  or  cxtenfive  flight. 
One  of  them  is  called  Liheraliiy;  the  ether  Cvurtefy. 
Of  this  latter,  he  obferves,  it  arifes  from  Chivalry, 
as  from  a  fountain  ;  that  it  comes  from   God  ;    and 
that  the  knights,  over  whom  it  flows  from  head  to 
foot,  are  its  excluiive  poffelfors  ;  they  have  the  fee 
f tuple  oi  all   that  it  waters;  the  reft   of  the  world 
have  nothing  but  th^  outfide. 

To  juftify  this  allegory,  we  find  a  variety  of  cafes 
all  through  Chriftendom,  many  of  which  we  fnall 
have  occafion  to  avert  to  in  the  dilcuffion  of  other 
points.     The  annals  of  our  own  country  are  fiill  of 

(c)   HeifT.    1.   54. 

(<:^)  Mem.  fur  la  CKeva!.  i.  73. 
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them  ;  nor  can  we  help  remarking  the  fudden  prO" 
grefs  cf  mankind  to  ger.erolity,  from  favagenels  and 
ignorance,  in  the  condudl  of  William  Rufus  to- 
wards many  of  his  enemies,  and  of  the  earl  of 
GlouceAer  towards  the  captive  Stephen.  The  for- 
mer of  thefe  princes,  in  his  politics  and  general 
charader,  poffelTed  all  the  barbarity  of  the  times. 
As  a  knight,  however,  he 'was  equal  to  the  moft 
comieous.  Being  overthrown  in  a  combat  at  the 
iiege  of  Mount  St.  Michael,  and  only  efcaping  by 
making  himfelf  known,  he  demanded  fternly  the 
name  of  him  who  had  caufed  this  difgrace,  and  the 
foldier  not  fearing  to  declare  it,  "  by  Luke's  face," 
"  faid  the  king,  "  thou  fhalt  be  my  knight,  and  be 
"  enrolled  in  my  checke  with  a  fee  anfwerable  to 
thy  worth.""  (e)  At  another  time,  having  taken  one 
of  the  enemy's  generals  prilbner,  and  rather  deri- 
ding him  for  want  of  fkill,  the  general  anfwercd, 
that  if  he  was  once  again  at  liberty,  the  king  fhocld 
find  he  was  not  a  man  to  be  laughed  at :  upon  which, 
"  well  liking  the  confiqence  of  his  fpirit,"  fays 
Speed,  he  replied,  *'  Well  then  I  give  thee  full  li- 
berty ;  go  thy  ways  ;  do  what  in  thee  lieth  ;  I  am 
the  man  that  ever  will  mate  thee."  (f) 

The  fatal  battle  of  Lincoln  having  reduced  Ste- 
phen king  of  England  to  captivity,  under  the  power 
of  the  earl  of  Gioucefler,  that  accon^pliilied  noble- 
man, though  the  ftruggle  had  been  for  no  kfs  than  a 
crown,  which  in  former  times  would  have  inftant- 
ly  decided  the  fate  of  a  rival  when  prilbner,  treated 
him  with  the  greatefl  humanity,  forbade  all  psrfcns 
to  reproach  or  iniult  him,  paid  him  the  refpeci  due 
to  his  dignity  and  royal  blood,  and  kept  him  in  fafe 
hut genlie  confinement,  (g)  Stephen  himfelf  had 
alfo  fhewn  a  great  example  of  courtefy  and  good 

(e)  Speed,  439.  (/)  Id,   440. 

ig)  Lyttelt.  I.  207. 
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fiiitb,  under  the  ftrongeft  temptations,  whenhefuf- 
fercd  the  Bmprefs  Matilda,  whom  he  might  have 
taken  in  Arundel  caftle,  to  pafs  in  I'afety  to  Briftol, 
o-iving  her  the  earl  of  Millent  as  an  efcort  and  pro- 
testor, an  office,  adds  William  of  Malmfbury, 
which  no  true  knight  could  ever  decline,  even  to- 
wards his  greaieft  enemy,  {h) 

The  fame  good  principles  which  didated  to  a 
knight  the  humane  treatment  of  a  vanquifhed  enemy, 
forbade  him  (till  more  to  attack  one  that  vv^as  unarm- 
ed. In  older  times,  all  ranks  of  men  had  been 
confounded  in  oTie  indifcriminate  maliacre,  or  redu- 
ced to  a  fervitude  that  was  general ;  but  it  was  be- 
neath a  knight  to  attack  mere  labourers  of  the  foil, 
or  mechanics  who  could  do  no  mifchief ;  and  fuch 
were  the  reprefentations  of  Beaumanoir,  a  Breton, 
to  Richard  Bembrow,  an  Englifh  officer,  in  1350^ 
who  was  ravaging  the  country.  He  told  him  that  fa 
valiant  a  knight  ought  not  adl  fo  contrary  to  the 
laws  of  war,  and  that  if  he  really  wiffied  to  deferve 
his  title,  he  would  attack  men  only  zvho  had  am. s  in 
their  hands.  (/")  Thefe  reprelentations  produced  a 
challenge,  and  ended  in  the  celebrated  combat  of 
Thirty,  related  with  much  exa6tnefs  by  the  hiftorian 
of  Bretagne  ;  in  which  thirty  French,  and  thirty 
Englifh  knights,  fought  till  tlie  latter  v/ere  all  killed 
or  difabledj 

The  moft  beautiful  examples,  however,  of  the 
courtefy  to  enem.ies  which  was  produced  by  Chi- 
valry, are  to  be  found  in  the  a£cions  of  Edwakt? 
III.  and  of  his  gallant  fon,  who  were  the  delight 
and  flower  of  knighthood;  particularly  in  the  con- 
du6l  of  the  former  to  Ribbemoni,  a  French  noble- 
man whom  he  iiad  overthrown  in  combat ;  and  of 

(Jr)  Will,    of    Malms.   2.     184.    Q.^cm    cuiiibet,  cp-iamvis  in- 
feftiflimo  iniinico  negare,  laudabilium  lailiuim  mos  nod  e(l. 
(?)  See  D'Argentres's  Kift.  of  Eretagne,-  an.    1350. 
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tbe  latter  towards  John  king  of  Fiance,  after  tli<$ 
"battle  of  Poidiiers :  both  of  them  are  too  well^ 
known  to  need  repetition  here,  {k)  The  whole  life 
almoft  of  the  Black  Priixe,  was  palled  in  a 61s  of 
bravery  or  courtefy.  None  are  more  character iit'c 
than  that  which  gave  liberty  to  the  celebrated  Bitr- 
TKAND  Du  GuEscuLiN,  the  moft  rcnowncd  knight 
cf  his  time.  This  general  beifg  made  prifoner 
at  the  battle  of  Navaret,  which  leuored  Ptter  the 
Cruel  to  the  throne  of  Callile,  was  confined  in  the 
caitle  of  Bordeaux,  where  the  council  of  the  prince 
rot  unwifely  determined  to  detain  him.  Generolity 
of  foul,  however,  and  a  jealoufy  Which  fpiang  frcra-' 
the  very  fpirit  of  Chivalry,  undid  m  a  moinen-t 
whm  policy  had  deliberately  determined.  Albert, 
an  officer  of  the  prince's,  coming  to  him  olc  day, 
alked  him  if  he  would  be  offended  if  he  iiifrmcd 
Kim  of  a  report  that  was  fpread  concerning  him. 
Edward  telling  hiai  that  he  Vvould  even  conf.der  it 
as  a  mark  of  his  afife^liori,  Albert  leplied,  "  It  is 
faid  of  your  highnefs,  that  you  refufe  to  ranfocn: 
"^  Bertrand  du  GuEscf.iiN,  as  you  have  done 
"  your  other  piifoners,  becauf^  yoj  sre  j'^ralous  of 
"  his  valouF,  and  are  even  afraid  of  him."  I  afraid 
**  of  him!  retirrncd  the  prince,  wkh  emotiori, 
'*  I  am  afraid  of  no  one  on  earth  ;"  and  immediate- 
ly ordered  him  to  be  admitted  to  ranfom.  (/)  The 
fettlement  of  this  ranfom  alfo  will  give  us  a  very 
good  pielure  of  the  manners  of  the  times.  Ber- 
TRAKD  begged  the  prince  to  confider  that  he  was  a 
poor  knrght,  who  had  nothing  but  what  he  had 
gained  in  the  vvar  ;  and  the  prince  therefore  told  him 
to    name  the  fnm  himfelf     "  If   I  rauft  do  fo,'"" 

(,!•)  Froiff.  V.  I.  ths.  151,  15::,  168.  St£,  alfo  the  tceat- 
ment  of  Sir  Adam  Gordon,  by  Ed.  I.  m  ho  had  perfoually 
enpn^'ed  him.     M-  Par.    !C02. 

(f)  The  ilory  is  told  st  much  lengih,  and  wiLh  great  fim'pli- 
ciiv,   in  Fvoiffarl.   v.    1.  ch,  224.  Vie  de  Eert.  du  Guefc.  p.  137- 

fays 


n^L~JENCE  OF  CHIVALRY.  loi 

fays  this  accomplifhed  gentleman,  "  1  will  at  leafi: 
"  name  fomething  worthy  a  man  who  has  had  the 
"  henour  to  command  the  king's  armies ;"  and  he 
named  10O5.000  gold  florins.  Edward  refufed  fo 
large  ii  -fura  ;  upon  vyhich  Bertrand  fixed  upon  feven- 
ty  thoufand,  and  added  /z^  would  mt  abate  a  farthing. 
This  was  agreed  upon ;  liberty  was  given  to  the 
Frenchman  to  go  where  he  would,  in  fearch  of  the 
money,  upon  his  parole  \  and  To  great  was  the  efleem 
for  him  even  among  his  enemies,  that  Chandos, 
).he  moft  redoubtable  of  them,  oisered  him  his 
•purle  on  this  occalion,  and  the  princefs  of"  \^''aies 
herfelf  made  him  a  prefent  of  30,000  florins  tovv-ards 
the  fum.  (m^  Nothing  can  be  a  greater  proof  of  the 
improvement  of  manners,  and  the  infliienceof  Chi- 
z}alry,  than  the  whole  affair. 

The  Lord  Chandos,  above-mentioned,  was  the 
moil  accGmpliflied  of  the  Englifli  knights;  and  tho' 
more  than  once  a  determined  enemy  of  Bertrand  in 
the  field,  yet  on  other  occafions  he  had  treated  him 
with  remarkable  courteiy.  On  his  combat  with 
Thomas  of  Canterbury,  formerly  mentioned,  («) 
he  offered  him  his  own  arms,  and  the  bed  of  his 
horfes,  for  the  battle,  though  againl^t  one  of  his  Qw;i 
party,  which  were  thankfully  accepted^  (0)  and  at 
the  battle  of  Ai^ray,  (in  the  quarrel  for  Britanny) 
when  Bertrand  was  furrounded  hy  the  iinglifii  fo!- 
diers,  he  broke  through  the  preis,  and  commanded 
them  to  fave  his  life,  {p)  When  this  general  was 
himielf  m*brtally  wqunded,  fome  years  afterwards, 
his  brother  having  ordered  the  deaths  of  all  his  pri- 
foQers,  in  revenge,  he  prevented  the  execution,  hfr 
jng  they  had  but  done  their  duty,  and  that  his  death 

(^;.)  Id.  ib.  {n)  ghap.  IX-o 

(c)  Vie  de  Bert,  du  Guefc.   33- 
(i>)Id.79. 

ought 
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ought  not  to  prevent  him  from  doing  juftice  to  their 
valour  (g) 

In  this  lafl:  battle  alfo  it  was  the  courtefy  of  Ghi- 
VAtRY  which  faved  the  life  of  Car/ennef,  the  French 
commander.  There  was  among  the  Englilh,  fays 
the  author,  a  knight,  who  having  been  foimerly  the 
prifoner  of  Carlonnet,  was  rated  at  fo  high  a  ranfcm. 
that  he  was  totally  ruined,  and  ever  after  regarded 
him  with  mortal  hatred.  In  the  heat  of  a6Hon,  Car- 
lonnet fell  into  the  hands  of  five  or  fix  foldiers,  v.^ho 
v/ere  going  to  put  him  to  death;  but  the  knight, 
breaking  through  them,  refcued  him  from  their 
hands,  and  called  out  to  him,  "  I  have  too  much 
"  honour,  in  the  condition  to  which  you  are  reduc- 
"  ed,  to  remember  the  ill  treatment  I  experienced 
"  from  you;  I  might,  without  fliame,  revenge  my- 
"  felf,  by  taking  away  your  life ;  but  I  give  it  you ; 
"  and  though  I  make  you  prifoner  in  my  turn,  I  pro- 
*'  mife  you  more  kindnefs  and  eafier  terms  than  I 
*'  was  made  to  feel  Avhen  in  ycur  poffeffion.  (,r)" 
Such  traits  of  noblenefs  make  us  forget  all  the  ex- 
travagances with  which  the  Inilitution  that  gave  them 
birth  was  certainly  obfcured. 

The  French,  as  ii  may  be  fuppofed,  were  not  be- 
hind-hand in  courtefj ;  and  a  circumflance  in  the 
fourteenth  century,  though  trivial  in  iifelf,  is  parti- 
cularly demonftrative  of  the  change  which  manners 
bad  undergone.  Although  the  kings  of  France  and 
England  v.-ere  fuch  conflant,  and  often  fuch  perfonal 
enemies,  it  had  been  the  cuftom  for  the  former,  to 
make  a  prefent  to  the  latter,  of  the  befl  wines  of 
France  for  his  table.  In  1369,  Charles  V.  thought 
it  right  to  continue  this  cuilom,  i-ioiwilhjiandhig  a 
rupture  between  the  croivns.  {s)  In  1475,  ^^  ^^^^  ^^'^'^• 
ferences  of  Picquigny,  though  Edward  IV.  was  in 

iq)   Id    201.  (;•)  Id.  lb. 

(s)  Viliaret  I.  393. 

aims 
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arms  at  the  moment  againft  Lewis  XI.  he  was  fup- 
plied  in  his  camp  with  every  thing  he  wanted,  from 
the  king's  houfehold,  even  to  torches  and  candles-  (/) 
A  more  ferious  mark  of  confidence  and  generolity 
had  been  lliewn  by  Philip  V.  to  Edward  IL  in 
13 19,  when  in  the  fafe  conda6l  grajjted  to  the  latter 
to  come  into  France,  all  thofe  whom  it  concerned 
were  commanded  to  believe  him,  and  let  him  pafs 
as  king  of  England,  upon  his  hare  affirmation,  {fu)  In 
the  next  century,  the  Talbots,  and  the  Xantrail- 
LEs,  of  the  time,  in  feme  meafure  revived  the  cour- 
tefyof  Chivalry,  which  the  hatred  of  perpetual  war 
iiad  almoft  extinguifhed.  Talbot  was  taken  at  the 
battle  of  Patai  by  Xantrailles,  who  prefenting  him 
to  the  king,  demanded  leave  to  give  him  liberty 
without  ranfom,  which  was  granted.  In  the  courfe 
of  that  eventful  war,  Talbot  had  a  full  opportunity 
of  returning  this  courtefy,  by  becoming  in  his  turn 
the  conqueror  and  ths  liberator  of  Xantrailles.  {zv) 

The  effeft  of  this  courtefy  of  knighthood  upon 
men's  conduct  in  war,  is  alfo  exemplified  by  the 
rules  obferved  in  fixing  the  quantum  of  ranfom. 
MoNTLUc,  a  famous  knight  about  the  middle  of  the 
fixteenth  century,  when  the  true  fpliit  of  Chivalry 
had  been  revived  in  the  world,  obferves  in  his  com- 
mentaries, that  he  was  always  moderate  in  this  point 
towards  his  prifoners.  "  Cela  eft  iudigne,  fays  he, 
"  deles  efcorcher  jufqu' aux  OS  quand  ce  font  per- 
"  fonnes  d'honneur  qui  portent  les  amies,  (a) 

A  man,  writing  in  thefe  times,  cannot  but  advert 
to  the  fad  change  which  the  manners  and  maxims  of 
war  of  this  once  generous  people  have  almoft  in  a 
moment  undergone.     Some  future  inveftigator  of  our 

(J)  Phil,  de  Commines.  L.  4.  Ch.  6. 

(v)  Et  lui  dix  Roys  d'Angleierre  folt  de  tous  ce  creux,  par  fa 
fimple  afTertion.  Rym.  3.  825. 
(w)  Villa  vet  3.  416. 
{x)  Montluc  ap  St.  Palaye.   I.  364, 

fubie(5l 
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fubjef^  will  poffibly  in  oiher  centuries  have  it  to  re- 
mark, that  at  the  dole  of  the  eighteenth  century, 
when  the  Convention  of  France  had  boafted  that  it 
•had  got  the  ftart  of  the  reil  of  Europe  by  2cco  years 
in  refinement  and  knowledge,  it  paffed  a  decree  by 
which  every  Englifh  and  Hanoverian  priioner  fhould 
be  put  to  death.  The  moil  horrid  of  the  barbarities 
related  in  the  firfl;  feftipn  of  the  ninth  chapter,  are 
thus  made  to  revive,  and  to  be  the  proofs  of  20C0 
years  fuperior  progrefs  in  iraproven;ienr.  The  future 
philofopher  will  alfb  have  to  obferve  upon  the  gene- 
rous and  dignified  return  that  was  made  to  that  de- 
cree, and  the  manner  in  which  the  return  was  re- 
ceived; and  if  any  thing  will  make  him  fuppofe  that 
the  wicked  folly  and  injufiice  v/hich  governed  the 
intercourfe  of  the  Chrillians  and  Infidels,  fuch  as  we 
have  feen  it,  is  renovated,  it  will  be  the  realoning  of 
the  reprefentatives  of  this  fuperior  people,  who  grave- 
ly aifert  that  humanity  may  be  obferved  between  the 
foldiers  of  tyrants;  but  that  republicai.s  and  tyrants 
being  as  oppofite  as  vice  and  vjitue,  no  mercy  fhould 
be  fhewn  between  them.  A  dittereiice  in  form  of 
government,  is  thus  made  to  generate,  v.hat  a  difie- 
rence  in  points  of  faith  had  formerly  produced;  and 
all  the  horrors  oi  the  Crufades  are  to  be  revived,  be- 
caufe  the  French  chafe  one  conllhution,  and  the  Eng- 
lifh another.  In  what  is  here  remarked,  there  is 
neither  occalion.  nor  would  it  be  relevant  to  enter 
into  any  particulars  of  the  quarrel,  or  any  perfonai 
reafoning  concerning  the  chara6ier  of  individuals. 
The  obfervation  might  be  made  by  a  difpaflicnate 
ftranger,  five  thoufand  years  hence,  if  letters  fnculd 
lafl:  fo  long. 

Courtefy,  however,  was  by  no  means  the  only  ef- 
fedl  which  Chivalry  produced  upon  the  laM's  of  the 
time.  Among  the  foiemoft  of  them  is  to  be  men- 
tioned that  fidelity  to  their  words,  on  which  all  who 
had  taken  the  oaths  of  kiiightbood,  peculiarly  piqued 

themfeives. 
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tbemfeives.  A  failure  in  this  point  entailed  eternal 
infamy  upon  their  memc  ry,  and  drove  them  with  ig- 
nominy from  the  order ;  and  fo  great  was  their  re- 
fpe<6l  for  an  oath,  a  promife,  or  a  vow,  that  when 
liiey  lay  under  any  of  thefe  reilriclions,  they  appear- 
ed every  where  with  little  chains  attached  to  their 
arms  or  habits,  to  fhew  all  the  world  that  they  were 
Jlaves  to  their  words:  nor  were  they  taken  off'  till 
their  promife  had  been  performed,  which  fometimes 
extended  to  a  term  of  four  or  five  years.  ( v) 

We  here  then  behold  a  palpable  means  of  im- 
provement to  the  Lav.-  of  Nations,  which  depends 
io  much,  and  almoft  fo  entirely,  upon  good  faith, 
there  being  no  tribunal  v.dth  any  pov,  er  of  coercion. 
Its  etfed  in  enibi  cing  the  obfervance  of  Treaties,  -was 
indeed  vifible  ;  and  in  the  oaths  which  continued 
-for  a  long  time  to  be  taken  by  crowned  heads  in  the 
way  of  guaranty  or  ratification,  to  fwear  by  his  word, 
and  as  a  t me  knight,  wasa  common  cuflom.  (2) 
.  The  well-known  fentiment  of  John  king  of  France 
ineed  fcarcely  be  repeated,  that  if  honour  and  good 
faith  were  driven  from  ail  the  reft  of  the  world,  they 
ought  to  find  an  afylum  in  the  mouth  and  in  the  heart 
of  princes.  John  was  one  of  the  moll  famous 
knights  of  his  time ;  and  when  his  fen,  the  Duke- of 
Anjou,  had  broke  his  parole,  and  retired  from  the 
coart  of  Edward  III.  he  thought  it  incumbent  on 
him,  by  way  oi  excufe,  to  put  himfelf  qhcc  more  in 
the  power  of  that  king,  and  accordingly  made  a  fe- 
cond  voyage  to  L^ondon,  where  he  died,  {a) 

Nor  was  the  bare  fear  in  a  knight  to  break  his 
v/ord,  the  only  reafon  which  men  had  to  expecl  the 
performance  of  it. 

iy)  Saintc  Palaye  i.  236,   237. 

(;7)  Le  due  de  Uretagne  jura  rcbfervarce  du  dit  Traite  par  la 
^oy  de  Ion  corps,   ei  comme  loyal  Chevalier,  &c.   Id.  I.  135. 

'{a)  Villaret,  i.  288.  et  infr.  It  does  not  appear,  however, 
that  \i&heczmz  3i  capthe,  but  merely  went  to  excufe  the  fault  of 
his  fon.     Rapln.  4.  310.  et  infr. 

The 
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The  mod  fevere  and  the  moft  infamous  piinifh- 
ments  were  decreed  by  Chivalry  againft  thofe 
knights  who  had  fullied  the  honour  of  its  Inftitutions. 
Any  one  judicially  convided  of  this,  not  only  under- 
went the  common  chaftifement  for  his  offences,  what- 
ever it  was,  but  his  ignominious  banifhment  from  the 
order  he  had  difgraced,  was  rendered  as  folemn  and 
pjblic  as  human  ceremonies  could  make  it.  He  was 
placed  upon  a  fcaffold  amid  a  number  of  fpectators ; 
his  arms  were  taken  from  him,  broken  to  pieces,  and 
trodden  under  foot :  the  blafonry  of  his  fliicld  was 
•■effaced;  and  it  was  dragged,  reverfed,  at  the  tail  of 
a  horfe,  through  the  mud.  It  mufl  be  obferved, 
that  to  reverfe  the  fhield  of  a  knight,  was  the  com- 
mon ceremony  to  denote  his  death;  and  this  part  of 
the  aft  of  degradation  w^as  therefore  to  Ifiew,  that 
when  he  was  dillionoured  by  a  breach  of  his  word, 
by  cowardice,  or  any  other  infamy,  he  was  confider- 
ed  as  dead  to  knighthood;  as  a  carcafe,  to  ufe  M.  Sainte 
Palaye's  expreffion,  devoid  of  fentiment. 

Kings,  and  heralds,  afiifted  at  th^s  ceremony. 
Priefts,  after  having  chaunted  the  fervice  of  the  dead 
over  them,  recited  the  io8th  pfalm,  which  contains 
imprecations  and  maledictions  againft  Traitors. 
Three  feveral  times  the  King,  or  the  Herald,  de- 
manded the  name  of  the  man  whom  they  were  thus 
dillionouring.  A  Pourfuivant  pronounced  it  aloud  ; 
and  the  Herald  anfwered  that  it  was  no  longer  the 
name  of  him  before  their  eyes,  fince  he  had  quitted 
it  to  become  a  Traitor,  and  a  breaker  of  his  word. 
(Deloyal  etfoi  meniie.)  After  this,  he  took  "from  the 
Pourfuivant,  a  bafon  of  hot  water,  which  he  p-iured 
upon  the  head  of  the  difiionoured  knight,  to  efi'ace 
the  facred  charader  which  had  been  conferred  upon 
him  ;  and  the  latter  was  finally  lowered  dowm  from 
the  Icaffold  by  cords,  was  placed  upon  a  bier  cover- 
ed with  a  winding  fheer,  and  conduced  to  the 
church,  where  the  funeral  fervice  was  again  folemn- 
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ly  performed  over  his  body.  It  was  hardly  pofTible 
for  human  invention  to  have  imagined  a  ceremony 
more  terrible,  or  more  capable  of  fhaking  a  mind, 
in  which  there  was  left  alive  the  leaft  fpark  of  fenti- 
inent  or  feeling.  (/') 

When  fuch  was  the  punilliment  of  a  breach  of  ho- 
nour in  almofl;  all  thofe  who  afted  any  eminent  part 
in  the  affairs  of  the  world,  we  may  readily  conceive 
how  much  it  was  calculated  to  produce  improvem.ent 
in  its  general  manners,  particularly  in  the  laws  of 
war;  and  fuch  public  infamy,  being  more  efpecially 
deligned  for  men  who  were/^Z/t?  ^nd perjured,  the 
dread  of  incurring  that  reputation  became  a  real  fe- 
curity  for  the  contrary. 

An  Inilrument  dated  1364,  preferved  by  Du  Til- 
let,  where  he  gives  a^i  account  of  the  Knights  of  the 
Orders,  purports  to  be  "  an  obligation  made  by 
''  Mefiire  Jehan  de  Grefli,  Captal  of  Bache,  prifon- 
*'  er  of  v/ar  to  king  Charles  V.  io  keep  the  prifon 
^  agreed  upon,  on  pain  of  being  ccnfidered  as  ^falfey 
*'  had,  -dTid  diJJGyal  knight ;  a  perjured  promifehvzcik- 
"  er ;  as  a  mark  of  which,  bis  arms  were  to  be  re-* 
'•  ^jerfed,  and  he  himfelf  purfued  through  all  the 
^^  courts  of  juftice."  {c)  In  the  fame  fpirit  Rene 
dake  of  Lorrain,  making  a  league  againft  France  in 
i486,  agrees  exprefsly  in  his  treaty,  that  if  he  fails 
in  his  engagements  he  will  be  content  to  fee  his  arms 
re ver fed  and  dragged  at  a  horfe's  tail,  (d) 

It  is  not  at  all  improbable  that  the  cufiom  of  giv- 
ing*Uberty  upon  parole  (a  very  confiderable  advance) 
arofe  entTrely  out  of  Chivalry.  Courtefy  and  good 
faith  being  fo  great  a  part  of  the  duty  of  a  knight, 
they  induced  him  on  one  fide  to  grant  liberty  to  a  pri- 
foner  upon  promife  either  not  to  ferve  againft  him  till 

(l^)  Vide  the  whole  ceremony  in  St.  Palaye  i.  316.  et  infr. 
(c)  Du  Tillet.  Recueii  des  Rois  des  Fr.  318. 
(i)  Gamier.  Kift.deFr.  2.  245. 

he 
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he  had  ranfomed  himfelf,  or  to  return  to  his  prifon 
wheu  called  upon;  and  on  the  other  hand,  when  he 
himfelf  was  taken,  they  procured  the  mofl  fcrnpu- 
lous  adherence  to  whatever  engagements  he  made. 

Of  this  there  are  a  vafl  variety  of  examples ;  fome 
of  thenj  riot  incurious,  and  all  of  them  demouflra- 
tiv^e  of  amended  manners.  Walerland,  Count 
of  Saint  Pol,  of  the  imperial  houfe  of  Luxembpurg, 
being  taken  by  the  EngJifh,  all  ranfoirx  was  fefufed 
for  hini;  neyejrthelefs  he  was  allowed  liberty  on  his 
word  not  to  efcape,  and  formed  one  of  all  the  par- 
ties at  the  Court  of  Edward  III.  where  he  married 
Matilda  Courteney,  a  princefs  of  the  blood,  who  at 
length  obtained  his  liberty,  (e)  Thomas  Percy,  at) 
Englifli  knight,  taken  in  the  fame  war  by  the  French, 
v/as  allowed  liberty  to  go  in  fear.ch  oi  his  raii= 
fom,  and  took  an  oath  betvveqn  the  hands  pf  four 
other  knights  that  he  would  be  bound  to  return,  and 
jiFht  witJi  them  all  four  at  once,  if  he  did  not  fulfil  his 
promife.  (/)  We  have  feen  the  liberty  given  by  the 
Prince  of  Wales  to  Du  Guescej^u^  for  the  fame 
purpofe,  and  that  illuftrious  General  had  often  him- 
felf fhewn  a  like  courtefy  to  his  prifoner§,  (trulHng 
to  the  known  honour  of  Chivalry,)  particularly  in 
the  cafe  of  Trquifel ;  to  v/hom  he  accorded,  in  com- 
pliance with  a  cuilom  which  feeras  to  have  been  ge- 
iieral,  {g)  the  fpace  of  a  year,  in  which  to  procure 
his  ranlbm  or  return  to  prifon.  {h) 

During  this  interval,  no  one  of  courfe  cpuid  carry 
armsagainlt  the  party  whole  prifoner  he  was;  and 
even  though  hoftages  were  taken  for  his  appearance, 
the  law  remained  the  fame.  Charles  of  Blois,  in 
135 1,  v/hen  allowed  his  parole  to  feek  his  ranfom, 
left  his  fons  in  England  as  hoflages  for  his  return^ 
•'  Sans  toutef 01s ^''  fays  an  old  author,  "  (lu^iljepujl 

(t)  Froiff.  V.  2.  (/)  Id. lb. 

(^)  See  Chap.  IX.  (/z)  Vie  de  du  Guefc.  28,  29. 

-  ''  anncr 
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"  ar}7isr  avant  que  d^a^bmr  paye  le  prix  doht  on  efioh 
"  co7tvenu.'*(i)  In  the  war  hoWever  of  Caftile,  fti 
which  the  Black  Prince  engaged  only  as  AuxtJiary,  1 
find  a  circumflance  which  forms  a  kind  oi  cafe  in  the 
annals  of  w'ar.  The  Marfhal  d'Andreghem  had 
been  taken  by  that  Prince,  and  liberated  oil  his  pa- 
role till  he  paid  his  ranfom.  Kis  captor  being  at 
peace  with  all  the  world,  the  Marfhal  entered  into 
the  fervice  of  Henry  the  new  king  of  Caftile,  and 
WAS  once  more  taken  by  Edward  at  the  famous  battle 
of  Navaret.  The  Prince  reproached  him  with 
breach  of  his  word,  for  bearing  arms  againfl:  him  be- 
fore he  had  dilcharged  his  ranfom,  which  he  faid 
was  contrary  to  all  the  rules  and  laws  of  honour,  and 
gave  him  a  right  to  put  him  to  death.  The  Marfhal 
replied  that  he  had  not  broken  his  word,  fince  he 
had  taken  arm^  only  Againfl  Don  Pedro  the  enemy  of 
Henty,  and  not  againfl:  him,  the  Prince  of  Wales. 
The  matter  was  referred  to  the  judgment  of  twelve 
knights,  who  after  harving  taken  cognizance  of  the 
affair,  acquitted  d'Andreghem.  (k)  It  is  not  here  the 
place  to  examine  whether  this  condu61  of  the  Mar- 
fhal was  flri(Slly  according  to  the  rules  of  war,  as 
pra6tifed  in  the  prefent  day;  I  mention  it  merely  iCj 
fhew  the  growing  regularity  of  the  riVnes.  An  an- 
tlent  Vandal,  would  not  have  been  able  to  compre- 
hend the  difptite,  nn^  woljld  have  prevented  its  ne- 
ceffity  by  the  inftant  death  of  his  prifoner.  Upon 
this  fubjeft  of  parole  however  there  was  another  ve- 
ry remarkable  point,  which  was  foinetimes  pleaded, 
but  I  believe  n-ever  regularly  fettled.  This  was  the 
abfolute  liberty  claimed  by  the  enlarged  prilbner  if 
his  captor  happened  to  die  before  his  ranfom  was 
paid.  I  find  it  in  the  inftnnce  of  ihe  Comte  de 
Richemont,  who  being  taken  by  Plcnry  V.  and  libe- 


(7)  Vie  de  du  Ouefc  14. 
(/■)  VicdeduGuefc.  ijz. 


ated 
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rated  on  his  parole  to  return  to  prifon  when  called 
upon,  is  faid  to  have  pleaded  that  the  death  of  that 
Monarch  releafed  him  from  his  parole,  and  accord- 
ingly refufed  to  return.  (/) 

In  Italy  a  refinement  not  unfimilar,  was  pradifed 
in  the  year  15 14,  in  the  cafe  of  Gian  Pagolo  ;  who 
having  negotiated  an  exchange  between  himfelf  and 
a,Spanilh  General,  Bernadin  Carvagiale,  obtained 
leave  to  go  to  Rome  upon  his  parole  to  return  if  the 
exchange  did  not  take  place.  Carvagiale  died  be- 
fore the  exchange,  and  Pagola  affirmed  that  he  v^as 
liberated  from  his  promife  upon  that  event,  (m)  Both 
ihefe  cafes  however  appear  unfupported  by  others, 
and  are  certainly  not  law  according  to  the  prefent 
pra6lice. 

This  reliance  upon  each  other's  word,  from  re- 
fpe-fl  to  the  honourable  Order  to  Vv'hith  they  all  be- 
longed in  common,  produced  another  advantage  to 
the  profeffion  of  arms,  which  evinces flill  farther  the 
growing  confidence  of  men.  As  in  the  heat  of  bat- 
tle there  might  be  much  danger  of  a  prifoner's  being 
refcued  ;  impediments  were  thrown  in  the  way  of 
giving  liberty  on  parole,  and  might  not  unfrequently 
lead  to  the  neceifary  death  of  the  vanquifhed.  To 
remedy  this,  the  foldiers  of  the  time  in  giviiig  their 
faith  added  a  regular  ariicle  or  condition,  of  Rejcusd 
or  not  Refcued ;  (recoux  oii  non  recoux,)  by  which 
every  difficulty  was  obviated,  and  the  vanquifhed 
was  to  remain  a  captive  at  all  evenrs. 

We  have  feveral  examples  of  this  in  Froiifart, 
At  the  battle  of  Poi6tierSj  Thwms  Vercler,  an  Eng- . 
lifh  Knight,  being  taken  by  a  French  Efquire,  the 
latter  whofe  party  were  defeated,  judly  feared  the 
lofsof  his  prey,  whom  he  might  :herefore  have  de- 
flroyed  on  the  fpot.    Vercler,  however,  gave  him  his 

(/)  D'Argentree  Hift.  de  Bretagne  1422. 
(w)  Guicc:ard.  ai  an.  1514- 

word 
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word  xh2tt  recotix  ou  non  reccux  il  deinuroit  fon  prifon- 
mtr.  (h)  In  the  following  cale,  ftill  more  remarka- , 
ble,  we  fee  even  the  capture  of  the  captor,  ai.d  yet 
fo  ftroiig  an  adherence  to  the  promife  given,  that  ihe 
obligation  remained  to  him  though  in  prifon.  The 
whole  affair  is  fo  charaderiftic,  that  it  is  pofTibly 
worthy  being  mentioned  fomewhat  at  length,  and  in 
the  fimplicity  of  Froiffart's  own  laiiguage. 

The  armies  of  Scotland  and  England  being  in  each 
other's  neighbourhood,  the  knights  on  eitner  l:de 
made  fhort  excurfions.  In  one  of  thefe,  James 
Lindefey,  a  Scottiih  Knighr,  met  with  Matthew 
B.edeman,  an  Englifh  one,  and  a  fierce  battle  enfued, 
in  which  tlie  fornier  had  the  advantage.  Redeman, 
fays  Froilfart,  called  out,  "  iVieflire  Lindefee  je  me 
"  rends  a  vous.  Voire  dit  le  Chevalier,  (d'Efcoce) 
"  recoux  ou  non  recuux.  Je  le  veuil  dit  Redeman, 
"  vous  me  ferez  bonne  compagnie."  The  terms 
were  agreed  upon,  and  Redeman  cominued — "  Qiielle 
"  chofe  voulez  vous  qneje  face?  Votre  prifonnier  je 
"  fuis,  vous  m'avez  conquis.  Et  cjuclle  chofe  vou- 
"  lez  vous  que  je  vous  face,  refpondit  Bleflire 
"  Jacques.  Je  retourneroye  volontiers,  dit  Meffire 
"  Matthiew,  a  Neufchaliel,  et  dedans  quinze  jours, 
"  je  me  retrairay  vers  vous  en  Efcoce,  la,  ou  il  vous 
*'  plaira  m'afligner  journee.  Je  le  vueil,  dit  Linde- 
"  fee  ;  vous  ferez,  par  voire  foy  dedans,  trois  Jemaines 
"  en  la  viUe  de  Haindehmrg.  (Edinltirgli.)  Tout  ce 
"  luy  covenanca  et  juraMefiire  Matthiew^ Redeman."" 
(o)  After  this  agieement  the  Knights  fcparated,  the 
one  to  Newcaflle,  the  other  to  continue  his  excur-. 
iion;  but  prefently  Lindefey  falling  in  with  the  bi- 
fhop  of  Durham's  troops,  w^as  himfelf  made  prifoner 
and  conducled  to  Newcaflle,  where  he  found  Rede- 
man, who  acknowledged  himfelf  flill  his  prifoner. 


(«)  FroilT.  y.  I.  cli,  163. 
(0)  FroifT.  V.  3   ch.  ^^28. 


and 
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and  they  agreed  to  be  exehanged  one  a'gainft  the 
other,  {p) 

I  fear  to  multiply  examples,  bat  the  following,  ic 
the  fame  author,  is  alfo  too  pointed  to  be  paffed  oyer. 
The  Duke  of  Gueldres  being  on  his  way  into  Pruflia 
through  Germany,  was  fet  upon  in  the  road,  andhim- 
felf,  with  all  his  attendants,  taken  prifoners.  The 
Mvhole  gave  their  faith  to  the  difierent  perfons  who 
took  them,  and  the  Duke  to  a  fimple  Efquire  called 
Arvrant.  (g)  The  Grand  Mailer  of  Pruffia  hearing 
of  this  difsfter,  relblved  to  refcue  the  prifoners,  and 
fet  out  with  a  large  company  for  the  city  w-here  they 
were  confined.  The  captor  of  the  Duke  being  thus 
threatened,  and  fearing  left  he  ihould  not  be  able  to 
defend  the  city,  refolved  to  abandon  it ;  but  fii  ft  fent 
for  his  prifoner  and  befpoke  him  in  the  fc'llowing 
terms.  "  Duke  cf  Gueldres;  you  are  my  priloner, 
"  a^id  I  afn  your  majier ;  you  ate  ^  gentlema?L,  and 
''  loyal  to  your  w'ord  ;  you  have  promifed  and  fworn 
"  by  your  faith,  that  you  will  follow  me  into  w-hat- 
"  foever  part  I  fhall  go.  I  know  not  whether  it  \i 
'^^  you  who  have  fent  for  the  Grand  iV'after  of  Prui- 
*■*  fia,  but  he  is  at  our  gates,  and  I  fhall  not  wait  foi* 
"  him.  You  are  at  liberty  to  ftay  behind  if  fuch  is 
"  your  will;  but  I  Ihall  carry  your  faith  along  with 
"'  me;  you  fhall  follow  me  to  fuch  a  place  ;"  (and 
be  named  a  caftle  in  a  very  difficult  and  diftant  coun- 
try.) The  Duke  fuffered  him  to  depart  in  filencc, 
and  accompanied  the  Grand  IVIafter  to  his  city  of 
CammiftDerg;  (prohably  Koningferg)  where  every 
cne  wondered  at  his  adventure.  He  afterward?, 
however  began  to  reflefl  that  he  had  not  acquitted 
himfelf  with  loyalty  and  fidelity  towards  the  Efquire  ; 
(r)  and  relifting  every  reprefentation  which  the  Grand 

{p)  Froiir.  ch.  I2Q. 

{q)  Luy  fianfa  pvifon,  par  f  y^  obligation  et  ferment,  &c- 
(r)  11  ne  pouvoit  veoir  qu'ii  iitt  lo;'eai.i.e,  6:  vx  facquiialt  bleo 
As  fafoi. 

%  Mafte: 
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Mafter  could  make  him,  even  the  propofal  to  obtaia 
abjolulioii  from  his  oath ;)  he  quitted  Prufiia,  and  fol- 
lovvidg  his  iMafter,  as  he  was  called,  from  city  to 
city,  arrived  at  lad  at  the  place  of  his  refidence. 

The  duties  of  knighthood  were  enforced  witk 
more  efficacy,  and  the  connexion  of  Sovereigns 
rendered  more  intimate,  in  confequence  of  feveral 
other  inftitutions  of  which  it  will  now  be  our  buli- 
nefs  to  treat. 

Poifibly  there  are  none  of  them  fo  remarkable  or 
curious  as  that  from  which  fome  of  the  moll  cele- 
btated  antiquaries  have  derived  the  origin  of  Chi- 
valry itfelf;  I  mean  what  is  called  by  Du  Cange, 
L!;s  Adoptions  (THonneur  en  Fils.  By  thefe,  a  Knight, 
or  Sovereign,  was  adopted  by  fome  other  Knight  or 
Sovereign  as  his  Son  ;  his  honours,  and  arras,  were 
commuu'cated  to  him  ;  and  the  names  of  father  and 
fcJn,  conftantly  prefervcd  between  them. 

Thefe  adoptions  however,  which  were  purely  of 
Gothic  original,  were  eifentially  different  from  the 
celebrated  adoptions  of  the  Romans  ;  inafmuch  as 
they  were  folely  what  their  name  imports,  adoptions 
of  honour,  and  conferred  no  right  upon  the  fon,  to^ 
the  fuccelTion  of  his  father,  {s) 

They  were  therefore  in  flriclnefs,  rather  alliancet^ 
than  adoptions,  and  being  the  pure  effed  of  good  will 
and  efleem,  muft  have  palpably  contributed  to  ex-, 
tend  the  connedions,  and  improve  the  fliendfhips  of 
men. 

Thefe  were  various  modes  by  which  they  were 
rnade ;  bat  the  chief  of  them  was  the  delivery  of 
arms  from  the  father  to  his  fon,  a  ceremony  which  li 
to  be  derived  from  very  high  antiquity.  In  a  former 
Chapter  (/)  we  mentioned  in  the  flory  of  Alboin, 

(J)  Ces  Adoptions  n'etolent  que  par  honnear,  et  ne  doanolent 
auciine  droit au  Ills  adoptif  en  la  fuccelTion  de  celui  qui  adoptoit; 
Du  Cange.  Di/Tert.  zz.  Sur  Joiaville,  p.  aCS. 

(tj  Chap.  VIII. 

Vol.  II.  I  tbd 
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the  cuftom  of  the  Lombards,  by  which  the  fon  of  the 
king  was  forbidden  to  fit  at  the  table  of  his  father, 
till  he  had  received  his  arms  from  fome  foreign  prince. 
To  the  Lombards,  however,  the  cuftom  was  not 
confined,  and  a  vaft  number  of  inftances  have  been 
collected,  with  wonderful  accuracy  and  diligence, 
by  Du  Cange,  by  which  we  difcover  it  to  have  been 
prevalent  throughout  the  northern  nations. 

This  delii^ery  of  his  arms  to  the  future  foldier,  by 
fome  prince  or  ftate  eminent  for  fuperiority  of  cha- 
rader,  w^as  coveted  as  a  very  high  mark  of  honour 
and  friendfhip,  as  appears  plainly  in  the  terms  made 
life  of  in  defcribing  it. 

"  Per  arma  poife  fieri  filium  grande  infer genfes  con- 
jlat  effe preconuim.  (u) 

DefJerio  quoque  concordicB  fadus  eft  per  arma 
filius. 

Ad  ampliandum  honorem  ejus,  in  arma  fibi  eum 
Elium  adoptavity  (w) 

All  the  accounts  alfo,  defcribe  aimoft  every  adop- 
tion as  having  been  made  inter  gentes,  et  niore  gen- 
tium; and  the  alliance,  which  was  its  evident  con- 
fcquence,  carried  upon  the  face  of  it,  the  ftriclefl 
friendfhip. 

There  were  indeed  feveral  other  modes,  exclulive 
of  the  delivery  of  arms,  by  which  the  adoption  was 
made;  as  the  cutting  off  a  lock  of  hair,  or  the  pre- 
fent  of  a  fhirt,  to  fhew  that  the  father  and  fon  were 
to  be  as  clofely  united  in  friendfliip,  as  the  fhirt  was 
in  eff'e6l  to  the  body.  There  were  others  that  fprang 
fromalefs  barbarous  imagination;  fuch  as  the  join- 
ing in  prayer  and  the  holy  facraments.  (x)  But  the 
chief  w^as  the  delivery  of  arms  above-mentioned. 

(«)  Caffiodor.  L.  4.  Ep.  2.  8.   Ep.  9.  ?=p.  Du  Carge,  p.  2^9. 
(w)  Jornand.  c  57.  ap.  eund. 
{x)  Id.  272.  et  infr. 

When 
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When  this  took  place  it  was  called  aJouher  Cheva- 
Her,  and  in  confequeace  of  the  affinity  between  the 
words  admber,  and  adopter,  the  conjedure  of  Du 
Cange  feems  not  ill  founded,  that  from  thefe  adop- 
tions it  was,  that  Chivalry,  or  Knighthood 
arofe.  (v) 

From  the  prevalency  of  the  idea  of  adoption,  a 
kind  of  relationfhip  was  thought  to  exift  between 
all  thofe  who  had  received  knighthood,  or  (what  is 
more  agreeable  to  the  ceremonial  alluded  to,)  who 
had  been  armed  a  knight  (arme  chevalier)  by  the  fame 
perfon.  The  effcds  cf  this  were  more  benefie-ial 
than  may  at  firft  be  fuppofed,  and  were  fometimes 
evident  to  fenfe.  In  1320,  Philip  of  Valois,  having 
led  an  army  into  Italy  to  the  affiflance  of  the 
GuELPHs,  was  oppofed,  and  reduced  to  great 
ftraits  by  Galeas  Visconti,  who  fupported  the 
party  of  the  Gibelins.  From  his  difficulty  however 
he  was  relieved,  folely  by  the  circumftauce  of  their 
both  having  been  made  Knights,  in  other  words  hav- 
ing been  fl^o/>/^^,  by  the  fame  perfon,  Charles  of 
Valois;  in  confcquence  of  which  alone  Galeas  is 
faid  to  have  propofed  a  n-jgotiation,  when  he  might 
have  attacked  his  antagonift  v^ith  very  fuperior 
forces.  (2) 

The  refult  alfo  of  this  dodrine  was,  that  thofe 
knights  who  were  Compai  ions  of  the  fame  Order, 
(and  thus  in  a  more  fnidt  alliance  together,  than  the 
mere  Eques  Aurati,  or  knights  batchelors;)  could  ne- 
ver fight  againft  one  another  without  pcrmiffion  of 
the  Sovereign,  {a)  Hence  therefore,  a  new  fource 
for  the  extenfion  of  alliances,  and  the  reftri6tion  of 

(j)  II  ne  faut  pas  douter  que  la  CKevalerie  n'ait  tii^  fon  orl- 
■gine  de  ce;te  el)  ece /^/'-^- 'o/j'V/z,  qui  fe  fa'loit  paries  avmes,  et  de 
la  ceremonie,  que  s'y  obiervoit,  ou  Ton  revetoit  d'armes  pour  la 
guerre,  celui  qui  eftoit  adopte.   Id.  p.  270. 

(2)  Sainte  Palaye,    i.  271. 

{a)  Brantome  des  duels  ap.  eund. 

I  2  violence. 


11 6  INFLUENCE  OF  CHIVALRY. 

violence.  The  cuflom  is  well  known,  under  which 
particular  Sovereigns  entered  into  a  clofer  friendfhip' 
together,  by  wearing  each  other's  Orders,  (as  the 
Garter,  the  Golden  Fleece,  or  the  Holy  Ghoft,)  and 
even  to  this  day,  the  old  language  of  brethren,  and 
Knights  Companions,  is  preferved  among  all  thofe  who 
wear  the  fame  Order. 

At  one  time,  this  adoption  may  be  faid  to  have 
called  forth  the  triie  paternal  feelings,  when  it  faved 
the  life  of  the  Marfhal  de  Gie,  who  had  been  con- 
demned to  death ;  but  uas  pardoned  by  the  king  of 
France,  in  conjequence,  as  it  is  Jiated,  of  his  having 
conferred  knighthood  upon  him.  (b) 

Even  thofe  who  only  ajjified^t  the  ceremony  of 
knighting  a  perfon,  confidered  themfelves  in  fome 
meafure,  as  conneded  vvithhim;  and  hence,  accord- 
ing to  Saint  Palaye,  a  man  declined  entering  the"  lifts 
againft  another,  becaufe  of  the  relationfhip  between 
them.  "  II  fembla  fe  regarder  comme  parrein  de 
*'  Lancelot,  &  ne  vouloit  point  combattre  fon  filleul.'* 
(c)  All  thefe  cuftoms  it  muft  be  owned,  require  not 
only  very  full  proof,  but  the  examples  of  them  de- 
mand a  conftant  repetition,  to  warrant  any  ftrong 
conclufions  as  to  their  influence.  The  tenor  howe- 
ver of  the  ^QW  that  have  been  quoted,  are  at  leail  all 
one  way,  and  if  any  efifeft  arofe  from  them  all,  that 
effe6l  muft  have  evirlently  been  to  the  advantage  of 
civilization. 

It  was  ohferved  above,  that  prince.?,  and  men  oF 
diSerent  nations,  gave  into  tliis  cuftom  ;  and  in  after 
limes  when  various  other  inftitutions  had  branched 

(Jt)  Brantome  des  duels  ap.  eund.  i.  272. 

(c)  Id.  lb.  This  however  it  fliould  be  obferved  is  upon  the 
aui.horitj  of  a  Homance^  which  the  laft  meniioned  author  ton- 
tands,  and  not  altogether  w'thout  rerifon,  is  equaliv  entitled  to 
alteriiion,  as  authority  for  old  cufioins,  with  many  of  thofe  ear- 
ly poems  on  whichotlier  Ibiflorical  difquifitior.s  have  been  fo  often 
jvunded, 

out 
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out  of  Chivalry,  they  fell  upon  another  mode  dladop- 
iion^  which  has  been  preferved  ever  fince  in  Europe. 

The  reader  is  not  to  be  told,  that  the  whole  law 
and  fcience  of  Heraldry,  tco\  its  rife  from  Cbival- 
RYj  and  when  armorial  hearings  came  to  be  univer- 
fally  underftood,  the  adoption  was  made  by  the  com- 
munication of  the  fame  coat,  {ti)  Inilar.ces  of  this, 
lie  fcatteredupand  down  the  books.  In  the  fifteenth 
century,  Ferdinand  king  of  Arragon,  adopted  the 
Count  of  Chimay,  a.  Fleojing,  hy  giving  him  th^  fir- 
name  and  arms  of  that  kingdom.  In  the  next, 
Charbs  V.  as  a  mark  of  his  dole  alliance  with  the 
Elector  Palaline,  accorded  him  the  liberty  of  wear- 
ing the  Imperial  globe  upon  his  arms,  {e)  The  State 
of  Venice,  granted  their  arms  to  Rene  d''Argenfon; 
and  as  a  remarkable,  and  honourable  proof  of  the 
*raternity  between  France  and  that  Republic,  the 
Ambaffador  of  the  latter,  upon  taking  leave  of  the 
Court  of  the  former,  was  always  entitled  to  receive 
knighthood  from  the  hand  of  the  king,  {/)  a  cuftoni 
which  remained  till  very  lately.  The  late  Dake  de 
RidJieif,  for  having  faved  Genoa,  was  created  a  no- 
ble of  the  Republic,  and  received  a  grant  of  its  arms 
to  be  worn  with  his  own  ;  (o^)  and  ihe  prefent  Lord 
Malinjbury  experienced,  but  a  few  years  firce,  the 
moft  honourable  proofs  of  aifeftion  and  elleem  from 
the  houles  of  Brandenhirg  and  Ormige,  in  the  per- 
miilion  to  quarter  their  armorial  bearing.^,  {h) 

This  cuftom  of  adoptions,  evidently  gave  birth  to 
^another,  which  indee-d  was  nothing  but  a  natural 
confequence  of  it;  for  the  relations  of  father  and 
fon,  would  without  much  refinement,  proauce  that 

Hfd'^  Du  Cange.  Glollariuni.  voc.  Fiiiclaius  £c  DliTcrl..  zz.  Sur 
Joinville,  p.  275. 

{c)  PuHend.  Ir.trod.  a  I'Hift.  Un.  3.  151. 

(j)  Amelot  de  ia  Houls.  i.  y/o- 

C^)  ^'^^b  33^'  (^0  lo .don  Gazette, 

.      9f 
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of  brothers.  The  cuftom  I  mean,  is  that  famous  in- 
ftitution  of  Chivalky,  known  by  the  name  of  the 
Fraternity  of  Arms. 

This  alfo,  as  has  been  well  fhewn  by  our  guide, 
Du  Cange,  is  of  Scythinn  original ;  and  was  wholly 
unknow^n  to  the  Romans,  i^i)  It  produced  the  very 
clofeft  union,  and  its  forms  were  Iblemn,  fometimes 
to  a  degree  of  horror. 

Various  have  been  the  ceremonies  which  have  at- 
tended the  contradlion  of  Alliances,  or  Treaties  of 
Peace  with  different  nations.  (  k)  Among  the  antient 
Scythians,  this  was  done  by  letting  one  another  blood, 
and  drinking  it,  mingled  together,  as  a  mark  of  the 
clofe  intimacy  they  had  fworn  to  preferve;  and  this 
horrid,  but  aweful  ceremony,  was  no  doubt  ealily 
adopted  upon  all  other  occafions  of  fufficient  folem- 
nity  to  demand  it.  It  w^as  thus  that  the  particu- 
lar friendlliips  of  private  men  were  ratified,  and 
when' the  knights  of  very  old  times,  entered  into  an 
alliance  of  arms  together,  they  fometimes  fealed  it 
by  the  fame  fort  of  pradtice. 

It  chiefly  prevailed  however,  among  the  nations 
neareft  to  thofe  climates  whence  it  was  firft  derived  ; 
or  thofe  that  from  their  neighbourhood,  were  obliged 
to  have  much  intercourfe  with  them,  and  confequent- 
ly  to  adopt  many  of  their  cufioms.  Thus  Baldwin, 
Earl  of  Flanders,  Emperor  of  Conilantinople,  fo 
low  down  as  the  thirteenth  century,  reproaches  the 
Greeks  with  falling  in  with  it;  ^"^  fpurcijjimo geniilium 
"  ritupro  fratcrna  jocietate  ^anguinihus  alternis  ehi- 
''  hitisr  (I) 

When  the  French  alfo  were  reduced  to  difficulties 
in  the  Greek  Empire;  they  entered  into  a  fraternity 
of  arms  with  the  king  of  Cuman,  and  the  knights  on 

(i)  Diffevt.  21.  Sur  Joinville,  p.  26  . 

(k)  Vide  Diflert.  Preiim.  to  the  Corps  DJplom.  by  Amel.  de 
la  Houffaye. 

(I)  Diflert.  21.  Sur  Joinville.  260. 

^either 
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either  fide,  after  mingling  their  blood  with  wine, 
and  drinking  together,  called  out  that  they  were  bro- 
thers of  the  blood.  "  Chafcun  de  kur  gens  d' impart 
"  et  d' autre,  Je  fiffentfaigner,  et  de  leur  fang.  Us  don- 
*'  najfent  a  hire,  run  a  Fautre,  enfigne  defraierni.e; 
"  difant  qii'ih  efioient  freres,  et  d'un  Jang;  et  an  ft  le 
*'  convint  faire  entre  nos  genset  lesgensd^ieluy  Roy ;  et 
*'  meskrent  de  kur  fang  erfemhie,  avec  du  -d/;/,  et  en  ben- 
*'  v'jient  Fun  a  r autre ;  et  difoisnt  lors,  quails  ejfoient 
"  freres  d'unfangJ'^  (m) 

Among  nations  however  that  hsd  advanced  fome- 
what  farther  in  the  arts  of  civilization,  or  that  had 
begun  to  feel  the  mild  inHuence  of  Chijlianity,  more 
humane  modes  of  entering  into  thefe  alliances  were 
adopted.  Thus  in  the  foutheru  and  weftern  parts  of 
Europe,  they  contented  themfelvcs  with  fending  each 
Other  prefenls  of  arms  ;  or  after  the  manner  of  the 
heroes  of  Homer,  with  exchanging  thofe  they  aclu- 
ally  wore.  They  took  the  facrament  together,  by 
which  they  fwore  to  preferve  a  lading  friendfhip, 
which  was  fometimes  Hill  farther  confirmed  by 
fwearing  on  their  arms ;  hence  after  they  had  entered 
into  the  fraternity,  they  were  called  Jurati  ad  arma  ; 
and  hence,  according  to  Ba  Cange's  conjedure,  the 
EngliQi  plirafe  of  Sworn  Brothers,  (n) 

Having  thus  defcribed  the  manner  in  which  the 
alliance  was  contra61ed,  I  fhali  proceed  to  a  detail 
of  the  duties  Vv?hich  it  enjoined  ;  and  a  very  flight  at- 
tention to  them  will  faffice  to  fhew,  how  pow^erfully 
they  were  calculated,  by  means  of  their  wide  diffe- 
mination,  to  produce  amendment  in  the  law  of  na- 
tions. The  affociated parties  were  bound  to  confider 
one  another  as  brotheis,  with  refpeft  to  all  opera- 
tions of  war;  they  were  fworn  to  render  mutual  af- 
fiflance  in  all  enterprifes;  whether  of  attack  or  de- 


{m)  Jolnville  Hi  ft.  de  Saint  Louis.  94.  Edit.  Du  Cange.' 
(«)  Du  Cange  ut  Sup. 
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fence ;  they  promifed  eternal  friendfhip ;  they  pro- 
feffed  to  have  but  one  intereft ;  they  could  have  but 
the  fame  friends  and  enemies  ;  they  wore  the  fame 
arms  and  livery  in  battle,  in  order  that  their  danger, 
and  their  fame  might  be  blended  together  ;  (o)  and 
the  acquiiitions  w^hich  they  made,  were  always  fhar- 
ed  equally  between  them.  Every  thing  ihort  of 
loyalty  to  their  Sovereign,  was  to  5  ield  to  their  mu- 
tual duties ;  even  the  more  facred  flame  of  devo- 
tion, with  which  a  knighr.,  as  is  well  known,  was 
Bred  when  called  upon  by  the  gentle  fex,  was  lup- 
pofed  to  be  fubfervient  to  his  duty  towards  his  Bro- 
ther in  Arms,  and  love  itfelf  was  thus  forced  to  give 
way  to  friendfhip.  (p) 

With  refpe6t  to  foreign  States,  and  knights  of  dif- 
ferent nations,  it  w^as  with  the  Frater??iiies  of  Arms, 
as  v/ith  the  Adoptions;  they  were  contraded  all  over 
the  world,  and  fometimes  when  the  parties  had  not 
even  feen  one  another;  as  was  the  cafe  of  the  king 
of  Arra7on^  and  Philip,  the  good  Duke  of  Bur- 
gundy,  in  1458.  {q)  Kings,  and  other  Sovereigns, 
and  even  whole  States,  entered  into  theni ;  and  by 
drawing  them  thus  clofely  into  the  bends  of  intereft 
and  affe6tif-n,  founded  upon  the  very  point  of  ho- 
nour; they  mufl  have  contributed  powerfully  to  pp- 
lifh  the  rugged  manners,  and  foften  the  barbarity 
■which  had  fo  long  prevailed. 

They  \  ifibly  interfered  with  many  political  en- 
gagements. Benry  de  Tranflojnare^  K\ng  of  Caji 2 le, 
Tecuclling  the  loan  of  a  coniiderable  fum  of  money 
from  the  Duke  of  Bourlon,  was  refufed  upon  the  fole 
ground  of   his  being  the  enemy  of  Bouciant,    the 

(r-)  Id.  lb.  &  Salnte  Palaye.  i.  224. 

(^p)  Uii'e  Demoiiielle  ayant  en  vain  reclame  ]a  proteifrion  dun 
Ch^'v.iiir,  celui  ci  l"e  'liiculpa  en  allegu'cant  le  necelRie  cJahs  la- 
queiic  il  s'e  oit  trou'  e  pour  lors,  de  voler  au  fecours  de  Ion  frere 
ii'arnaes.     Mem.  Sur  la  Cheval.  i.  217. 
'    {q)  Monflieki  ad  an.  145 S. 

Duke's 
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Duke's  Brother  in  Arms,  (r)  Poffibly,  the  Duke  of 
Bourbon  might  have  been  influenced  by  other  coufi- 
derations,  and  only  fell  upon  this  as  an  excufe. 
From  that  very  circumftance  however,  the  InHituticn 
wasof  confequencc,  in  thus  furnifhing  him  with  rca- 
fons  for  refafal,  legitimate  according  to  the  pra6tice  of 
nations. 

Thefe  alliances  however  as  has  been  obferved 
did  not  interfere  with  the  duties  which  the  knights 
owed  to  their  Sovereigns.  When  ever  therefore  two 
Brothers  in  Arms,  were  of  different  nations,  and 
war  broke  out  between  them,  the  alliance  was  ipfo 
fado  at  an  end.  (j)  Neverthelels  it  can  hardly  be 
fuppofed,  that  its  efre61s'  fhould  immediately  ceafe. 
Men  who  had  probably  long  continued  in  the  clofefl 
bonds  of  intimacy;  had  fhared  the  fame  dangers; 
and  often,  polTibly,  refcued  one  another  from  death; 
could  not  be  expected  to  meet  in  batde  with  the 
fame  perfonal  enmity,  with  which  other  warriors 
often  engaged.  In  fuch  a  cafe,  though  bound  to  mo- 
left  one  another  in  the  ccurfe  of  a  luperior  duty;  they 
would  naturally  endeavour  to  foften  the  rigours  they 
were  obliged  to  infii6t,  and  would  certainly  never 
extend  them  beyond  abfolute  neceility. 

In  the  life  of  Du  Guescelin  by  Menard,  [t) 
there  is  an  account  of  the  reparation  of  that  gene- 
ral, and  Hugh  de  Calverley,  his  Brother  in  Arms, 
upon  the  breaking  out  of  the  Spanifh  war.  Calver- 
ley, being  an  Englifliman,  tells  Du  Guefcelin,  as 
a  thing  of  courfe,  that  he  muft  part  from  the  alli- 
ance, but  fpeaks  in  the  moil  friendly  terms  of  their 
long  companionfhip.  Bertrand  waves  the  fertle- 
ment  of  their  accounts,  which  he  had  propofed  ; 
tells  him   that  it  was  right  he  (hould  follow  his 

(r)   St. Pal.  1.230. 

(.';)  Sainte  Palaye.  I.  239. 

(/)  See  p.  248. 

xnailcr; 
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mailer  ;  and  ends  this  laft  of  their  amicable  inter- 
views with  a  kifs,  "  Moult  piteufe,"  adds  the  au- 
thor, "  fut  la  departie."  Such  men  could  never 
afterwards  have  met  one  another  in  battle,  with 
more  enmity  than  the  mere  letter  of  their  duty  re- 
quired of  them,  and  thus  plainly,  did  this  curious 
and  beneficial  inftitution  tend  to  bring  the  maxims 
of  Europe  to  a  level  with  the  partmdar  Religion 
and  Syftem  of  Morality  pUrfued  by  its  nations. 
Thus  alfo  did  they  come  to  xhe particular  and  humane 
application  of  that  general  definition  of  the  Laws  of 
Nations  which  we  adopted  in  a  former  chapter, 
namely,  that  they  enjoin  us  to  do  one  another  as 
much  good  in  peace,  and  as  little  harm  as  poffible, 
in  war,  confiftent  with  our  mutual  interefts.  \u) 

We  have  an  example  of  this  at  the  fiege  of 
Soilfons  in  14.14.  When  Burnonville,  the  com- 
mander of  the  place,  was  ordered  to  death  by  the 
French  General ;  numbers  of  the  latter's  officers 
interceded  for  his  pardon,  and  offered  large  fums 
for  him  by  way  of  ranfbm.  And  this  they  did,  fays 
an  old  author,  from  efteem  for  his  valour,  and  from 
the  remembrance  of  the  many  campaigns  they  had 
made  together  in  Lombardy  and  in  France,  ou  Us 
avoier,t  ete  amis,  et  freres  cParmes,  {w) 

When  Du  Guefcelin  alfo,  io  often  mentioned^ 
was  leaving  Bourdeaux  in  order  to  raife  his  ranfom, 
he  was  offered  thirty  thoufand  livres  towards  it  by 
his  friend  Hugh  de  Calverley,  who  happened  to  be 
on  the  fpot.  Calverley  refted  it  upon  the  unfettled 
account  which  he  faid  was  between  them  for  plun- 
der and  prifoners,  in  which  he  had  remained  his 
debtor,  [x) 

There  was  another  point  o^ Chivalry,  which  muil 
have  alfo  tended  much  to  introduce  perfonal  friend- 

(k)  See  Chap.  II. 

(w)  Chron.  de  Sf.  Dennis  ap  St.  Palaye,   i.  278. 

(.v)  ViedeB.  de  du  Guefc  131. 

fhips 
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Ihips  between  the  warriors  of  the  times.  As  the 
knights  were  perpetually  pafling  from  one  country 
to  another,  in  learch  ot  objedts  vvortby  their  provv- 
efs,  and  which  might  give  them  opportunity  to 
fulfil  then- oaths  ;  they  were  naturally  thrown  more 
into  an  iniercoarfe  with  other  naiiohs  than  they  had 
ever  been  before.  By  thefe  meaQS,  they  acquired 
a  mutual  efteem  for  one  a  aether  ;  their  prejudices 
were  by  degrees  foftened  down  ;  and  the  perlonal 
ferocity  w^ich  w^hich  their  aucellors  had  generally 
plunged  imo  battle,  was  iuieniibly  worn  away.  Ex- 
ciufive  of  this,  by  being  in  a  foreign  land,  and  often 
in  the  midit  of  danger  and  di.^iefs,  they  were  fre- 
quently under  the  greateft  obligations  to  perfons 
whom,  but  for  this,  they-  poffibly  might  have  been 
taught  to  hate.  It  indeed  had  a  plain  eSe£l:  upon 
the  very  terms  and  inftitutions  of  Chivalry  ;  and 
whenever  thefe  military  w^anderers  had  received 
marks  of  hofpitality  or  other  kindnefs  in  diftrefs, 
they  fwore  eternal  friendfhip  to  their  benefadors, 
profeflfed  themfelves  to  become  their  ot^/(?/«/ knights, 
and  accordingly  were  exprefsly  called  Chevaliers  as 
Reco'twoijanci:.  {y) 

Hitherto  we  have  confidered  the  influence  of 
Chivalry,  merely  as  ic  concerned  the  conduct  of 
individuals  ;  we  have  ftill  to  examine  it,  as  it  affefl- 
ed  the  general  operation  of  States,  when  they  were 
called  into  a6tion  againft  one  another.  In  this,  the 
moft  obvious  feature  is  the  care  and  regularity  with 
.which  they  warned  one  another  of  their  intention 
to  put  on  the  chara61er  of  Enemy.  The  old  Reman 
pun6lilio  in  this  refpecl,  which  had  been  totally 
overlooked  among  the  Scythian  nations,  whole 
indifcriminate  palfion  for  (laughter  deem.ed  it  unne- 
ceffary  ^  revived  with  augmented  vigour,  during  the 
growth  of   Chivalry.     It  was  beneath  the  honour- 

(j)  Mem.  furlaChev.  i.  2.1$. 

able 
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able  enmity  of  a  Knight,  who  was  ever  fciupuloufly 
ruminating  upon  what  was  espeded  of  his  charac- 
ter, to  invade  an  enemy  unawares  ;  he  fcorned  to 
take  advantage  of  him,  even  in  the  heat  of  combat; 
much  lefs  could  he  deliberately  make  an  attack 
w^hich  all  the  rules  of  courtely  would  have  forbid- 
den. When  driven  therefore  to  open  war,  it  was 
a  neceffary  confequence  to  inform  his  enemy  of  it, 
and  the  intention  was  denounced  in  the  moll  folemn 
manner  by  an  officer  whofe  fundlion  was  generally 
coniidered  as  facred  and  inviolable.  Hence  arofe 
modern  Declaration  of  War  by  Heralds  and  Fourfni- 
'vants  ;  a  ceremony  ,w-hich,  it  muft  be  owned,  feem- 
ed  originally  to  fpring  from  magnanimity  alone, 
withoiit  any  more  refined  views  of  Jirji  demanding 
reparation^  or  the  neceility  of  authorifing  legitimate 
war.  But  whatever  was  the  motive,  the  efieft  was 
the  fame  ;  and  the  world  made  no  fmall  flight  from 
that  abyfs  of  diforder,  which  had  fpread  over  it 
during  the  earlieft  ages,  in  introducing  this  neceflity 
for  a  declaration  of  ivar,  before  hoftilities  had  com- 
menced. 

We  have  a  full  example  of  this,  in  the  war  be- 
tween Edw^ard  TIL  and  Philip  of  Valois.  The 
celebrated  Walter  Manny,  in  the  true  fpirit  of  Chi- 
^mlry,  had  fv.^orn  to  the  ladies  that  he  vi^ould  be  the 
iirit  to  enter  France  and  take  a  town. 

The  fame  fpirit  however,  forba<le  him  to  llir  a 
ftep,  till  the  numerous  negociations  that  were  pend- 
ing were  determii^ed  ;  and  a  declaration  in  form, 
being  at  laft  lent  by  the  biihop  of  Lincoln,  he  wait- 
ed, lays  Froiifart,  till  he  knew^,  or  at  leaft  gueifed, 
that  it  had  been  publifned,  and  not  till  then,  broke 
in  at  the  head  of  forty  lances,  {z) 

Thefe  declarations  were  made  in  various  ways ; 
for  th^  moll  part  hy  Heralds,  and  fometimes  by 
letter. 

{i)   FrailTart,   v.    i.   ch.    37. 

The 
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The  declaration  of  Charles  V.  againft  Ed- 
ward III.  is  minutely  defcribed  by  Froiffart.  It 
was  done  by  a  lefter,  the  bearer  of  which  v/as  only  a 
fervant ;  who  upon  coming  into  the  prefence  of  the 
kin2",  fell  upon  his  knee,  and  entreated  him  to  read 
the^contents  of  his  packet,  which,  as  he  obferved, 
he  neither  did,  nor  ought  to  know. 

The  king  was  furprifed  at  the  melTage';  and  more 
at  the  letter  being  borne  by  a  common  fervant ;  he 
fhewed  it  to  his  Council ;  they  examined  every  part 
of  it,  turned  it  on  every  lide,  and  at  length,  upon 
objerving  the  Sea/i,  pronounced  it  genuine,  and  gave 
orders  accordingly  for  the  war.  (a) 

In  the  declaration  of  Edward  IV.  againft  Lewis 
XI.  we  find  the  very  elTence  of  regularity.  It  v/as 
written,  fays  Commines,  in  fine  language  and  flyle  ; 
and  fent  by  Garter  King  at  Arms.  It  required  him 
in  exprefs  terms,  to  deliver  up  the  kingdotn  of  France 
to  him  as  his  right,  in  order  that  he  might  rejiore  to  ths 
Church,  the  Nobles,  and  the  People,  their  antient  liber- 
ty.  In  the  cafe  of  refufal,  he  protefted  that  all  the 
evils  of  the  war  would  fall  upon  the  head  of  Lewis. 
The  King  received  the  Herald  well ;  and  difmifs- 
ed  him  with  a  prefent  of  three  hundred  crowns,  and. 
thirty  yards  of  crimfou  velvet.   {!>) 

In  the  twelfth  chapter,  we  faw  the  extent  and 
prevalency  of  private  wars  under  the  Feudal  Syflem^ 
and  thefe  although  carried  on  by  mere  fubjecls,  were 
however  condu6led  v>/ith  all  the  formalities  that  at- 
tended the  more  important  quarrels  of  nations.  The 
necefllty  and  form  of  the  declaration  were  points, 
as  it  was  obferved,  univerfally  laid  down  ;  and  as 
the  pra£lice  of  private  war,  was  one  cf  the  earliefl 
and  mofl  univerfal  in  Europe,  and  the  ufe  of  He- 
raids,  and  xht^c  fokmn  declarations ,  was  at  its  height, 

{a)  Froiflart,    7.   ch.   252. 
{h)   Commines,  L.  4.  Ch.  5. 

as 
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as  a  fcieiice,  fome  time  after  the  commencement 
of  the  period  before  us,  it  is  not  improbable  that 
this  general  pradlice  of  itidependeiit  nations,  arofe 
out  of  cuftoms  firft  adopted  by  inferior  vaffals.  {c) 
The  feventeenth  chapter  of  the  Golden  BuJl,  which 
regulates  the  manner  of  commencing  war  among 
the  German  princes,  id)  contains  fuch  excellent 
principles  that  the  moft  civilized  States  might  derive 
improvement  from  their  infpedtion. 

''  Eos,  fays  the  iavv^,  qui  de  csetero  adverfus 
^^  aliquos,  juftam  diffidafjonis  caufam  fe  habere  fin- 
*-  gentes,  ipfos  in  locis  ubi  domiciha  non  ohtinent, 
*'  aut  ea  communiter  non  in  hihitant,  intempejlive  diffi- 
"  dant ;  declaramus  damna  qusecumque  per  incen- 
"  dia,  fpolia,  vel  rapinas  diffidatis  iplis,  cum  Jwnore 
"  (uo  infer  re  non  pojj'e. 

II.  "  Et  quia  patrocinari  non  debent  alicui/r^?^^ 
"  et  dolus,  prssfenti  conTtitutione  in  perpetuum  va- 
*'  litura    fancimus,    diHidationis  hujufmodi    quibus 
**  cumque    dominis    aut     perfonis,      cum     quibus 
"  aliqui  fuerunt  in  focietate,   familiaritate,    vel  ho- 
"  nefta  quavis  amicitia  converfati,    fic   facias  vel 
"  fendas  in  pofiertim  non  valere  ;  nee  licere  prsetextu 
"  diffidationis  hujufmodi  cujuflibet  quempiam  inva- 
"  di  per  incendia,  fpolia,  vel  rapinas,  niii  diffidati- 
*'  oms  per  ire's  dies  naturaks  ipji  diffulando  pti fonali- 
''  ter,  vel  in  loco  quo  habitare  cor.Juevit^  puhlice  jiwit 
"  iniimata  ;  poITitque  de  intimatione  hujufmodi,  per 
<'  tefles    idoneas  fieri   plena    fides.      Quifquis   fecus 
"  quempiam  diffidare  vel  invadere  modo   prsemiffo 
"  prsefumpferit,  infamiam  eo  ipfo  incurrat,  ac  ft  nulla  ■ 
"  diffi.datiofaaa  efjet.   [e) 

But  of  all  the  cuftoms  of  war,  which  drew  their 
origin  from  the  fpirit  of  Chivalry,  no  one  is  njore 
remarkable  than  that  noble  confidence  in  one  ano- 

(c)  See  Chap.    XII. 
{d)  Anno.    1356. 

{e)   See    the  Golden   Bull,  Cap.  xvii.   de   DifSdationlbus.  ap. 
Du  Mont. 

ther 
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ther  difplayed  by  enemies,  in  agreeing  to  meet  re- 
gularly in  battle  at  a  particular  time  and  place,  fub- 
jc6l  to  particular  conditions. 

The  fame  magnanimity  which  deemed  it  necef- 
fary  to  warn  an  enemy  by  a  regular  declaration 
againft  him,  went  fo  far,  after  holliliries  had  com- 
menced, us  to  teWhim  the ^recife-hour,  and  the  very 
fpof,  of  the  intended  attack.  Sometimes  alfo  the 
Chiefs  would  fly  out  of  the  ranks  to  meet  one  ano- 
ther. They  were  generally  known  by  their  arms, 
or  they  themfelves,  before  the  fliock,  difcovered  to 
each  other,  their  names  and  reputations  for  feats  of 
Chivalry,  in  language  and  manner  refembling  the 
heroes  of  Homer.  At  the  battle  of  the  bridge  of 
Luffac,  the  celebrated  Chandos,  while  in  the  adl 
of  attacking  them,  accofted  St.  Julian  and  Carlon- 
net,  the  French  leaders,  in  the  following  terms : 
"  It  is  now  a  year  and  a  half  fmce  I  have  fought  you, 
"  and  God  be  thanked  you  are  now  before  me  ;  we 
*'  will  now  fee  who  is  ftrongefl  in  this  Country,  you, 
*^  or  I  ;  my  name  is  John  Chandos  ;  I  have 
"  heard  of  your  great  feats  in  arms,  and  you  have 
^'  here  an  opportunity  to   prove  your  reputation." 

Amid  the  numerous  battles  and  fieges  which 
every  day  took  place,  during  the  fame  war  of  Ed- 
ward III.  againft  France  ;  v/e  have  frequent  occa- 
fion  to  obfervc  this  great  regularity  :  In  1339,  l^he 
armies  of  that  prince^  and  Philip,  drawing  near  to 
one  another  in  Picardy  ;  there  went,  fays  the  hifto- 
rian,  on  the  Wednefday,  a  herald  to  the  French 
camp,  to  tell  the  king  that  Edv/ard  of  England 
had  halted  in  the  field,  and  fent  to  demand  battle 
with  him,  power  againft  power.  King  Philip  wil- 
lingly accepted  the  challenge,  fixed  upon  the  Friday 
following  for  the  combat,    and  the  herald  returned 

(/)  FrsilT.  V.  1.  ch.  276. 

to 
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to  the  Englifh  camp  well  furnifhed  with  beautiful 
mantles  of  far,  which  had  been  given  him  by  the 
king  of  France  and  his  lords,  {g)    The  fame  cere- 
monies were  pra6tifed,  near  a  century  afterwards, 
previous  to  the  battle  of  Agincourt.     Heralds  had 
come  frequently  to  the  king  of  England  with  offers 
of  battle  from  the  French.     Henry  contented   him- 
felf  at  firft,  with   faying  that  he  would    not   avoid 
the  combat.      On  the   22d  of   Odober  however, 
14  15,  another  challenge  being  fent,  he  accepted  it, 
and  made  a  prefent   to  Mountjoy  St.    Denis,    {h) 
who  brought  it,    of    a  robe  worth    two  hundred 
crowns.  (/)  The  fame  praftice  occurred  again,  pre- 
vious to  the  battle  of    Verneuil,  w^on  by  the  Duke 
of  Bedford  in    1424,  (k)  and  the  famous  battle  of 
Flodden  Field  was  fought  by  a  like  appointment. 
Previous  to  this  laft,  the  Earl  of  Surry,  fays  Speed, 
fent  Rouge   Grolfe  to  king  James,  with  proffer  of 
battle,  to  be  done  upon  Friday  the  month  of  Septem- 
ber, (1513)-  The  herald  alfo  bore  a  raefiage  from 
the  Lord  Admiral,    that  he  was  come  tn  perfon  to 
iuftify  his  a6l  againft  Andrew  Barton,    and  would 
abide  the  laft  drop  of  his   blood  in  the  vant'  guard 
of  the  field.  (J)    This  Andrew  Barton   had  been  a 
famous  pirate,    and  while  the  two  nations  were  at 
peace,    had  been  attacked,   and  flain,  in  a  private 
expedition  of  the  Admiral,    then  only  Sir  Thomas 
Howard,  which  had  been  much  refented  by  James  ; 
and  we  have  here  a  freili  inftance  of   the  manner  in 
which  the  differences  of  Individuals  entered  into  and 
coalefced  with  public  national  quarrels. 

{g)  Froiff.  V.  I.  ch.  41. 

(Ji)  The  principal  Herald  among  the  French,  ar.fvvering  to  our 
Garter  King  at  Arms. 
(?)  Villarec.  3.  17c. 
{k)  Monftrelet. 
(/)  Speed.  767. 

2  There. 
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There  are  various  other  examples  of  the  pradlice 
we  are  recording,  which  as  it  has  been  Ibfficiently 
illuftrated,  it  would  be  unnecelTary  to  mention  far- 
ther. (/«)  But  we  cannot  quit  the  point  without 
taking  notice  of  a  cafe  particularly  evinlive  of  this 
fpirit  in  the  celebrated  letter  of  Henry  de  Tranjla- 
mare^  to  the  Black  Prince,  in  1367,  when  the  latter 
was  about  to  enter  his  kingdom  in  order  to  reftore 
Peter  the  Cruel.  "*'  We  wonder,"  fays  the  Caflilian, 
"  at  the  reafoii  which  can  induce  a  prince  of  your 
"  power  to  invade  the  poor  territory  which  God 
"  has  given  us,  but  as  we  know  you  poffefs  the  fa- 
"  vour  and  fortune  of  arms,  more  than  any  other 
"  prince  of  your  time,  and  that  you  therefore  ar- 
"  dently  feek  the  combat ;  we  requcft  you  to  point 
/'  out  by  what pajs  you  mean  io  enter  our  country,  and 
"  we  will  meet  you  there  and  give  you  battle.  («)" 

Thefe  challenges  between  whole  armies,  which 
ended  generally  in  what  are  called  puched  hattlcs, 
arofe  I  think  evidently  from  that  fpirit  of  the  umesj 
which  induced  men  to  feek  perfonal  combats  or 
duels,  one  againfl  the  other.  The  wide  prevalency 
of  the  cuflom  of  Ductling  among  our  anceflors,  in 
judicial,  as  well  as  military  matters,  is  too  well 
known  to  be  difcuifed  ;  and  this  cuftom  transfufed 
itfelf  eafily  into  the  quarrels  of  nations.  Kings, 
and  Generals,  were  not  unfrequently  the  mofl  diftin- 
guiihed  knights  of  their  time  ;  and  when  they  met 
at  the  head  of  armies,  they  were  often  more  willing 
to  Ihew  their  perfonal  prou*efs  in  the  lifts,  than  their 
powers  of  generalfhip,  in  combining  and  managing 
the  force  of  their  troops.  It  was  beiides  cuflomary 
in  thofe  times,  for  the  perfonal  quarrels  of  thefe 
high  charadlers,    to  be  the  fole  or  chief  quarrel  of 

/ 

{yn)  See  however  Monftrelet.  v.  2.  ad  ann.  14-j.l.  when  tlie 
Duke  of  York  chulLnged  Charles  Vll.  to  a,  pi! chid  buttle^  on  the 
banks  of  the  Oij'e. 

(tj)  FroifT.  V.  I  ch.  237. 

Vol.  IL  K  rhf^ 
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fne  nations  they  commanded  ;  and  from  both  tHefe 
caufes  arofe  the  cuftom  of  chal/er/ges  to  fingle  com- 
bat, between  the  leaders  of  armres,  fo  univerfal 
in  the  practice  of  the  earlielt  natrons.  Illuilribus 
inftanc£s  of  this,  are  prominent  in  the  hifto'y  of  the 
^'Oild.  One  of  them,  in  the  eleventh  century,  oc- 
curs in  the  challenge  of  the  Emperor  Henry  IV, 
to  the  Duke  of  S vC^abia,  upon  a  report,  fpread  by 
the  latter,  that  h6  meant  to  affalhnate  him ;  (o)  and 
in  the  twelfth,  it  is  fald  that  Philip  Auguftus  offered 
id  fettle  his  differences  with  Richard  I.  by  a  combac 
of  five  on  a  {ide  ;  a  challenge  which  Richard  ac- 
Cvepted,  provided  fhe  two  kings  J}ooiild  he  of  the  nnm- 
ier.   (r>) 

When  Edwa  K  D  Til.  challenged  therealm  of  France 
from  Philip  of  Valois  ;  in  order,  as  he  faid,  to 
fpare  the  eiTui'ion  of  Chriftian  blood,  and  the  evils, 
which  they  were  bound  as  much' ^s  poflible  to  pre- 
vent, from  falling  on  their  kingdoms  •  he^ropofed 
by  a  Herald  to  terminate  the  differe^ice,  either  by 
ih'iely  or  by  a  Combat  of  one  hundred  on  each  fide. 
lie  addreffed  the  cartel  fimply  to  Philip  of  Valois 
withou  the  addition  of  his  title  of  king  of  Franced,i 
which  made  hnn  leiiirn,  that  he  was  not  bound  by 
ia'-v-  to  take  any  notice  of  fucb  fort  of  addrefs  ;  ne- 
■verthelefs,  if  Edward  "jvoiild  fiakc  the  kingdom  of  Enga 
land  againji  that  of  France  he  would  enter  the  lifts. 
(q)  A  fimilar  condu'dt  was  oblerved  by  Henry  V, 
fome  little  time  before  the  battle  of  Agiucourt,  wh6 
clialienged  Charles  VII.  (o  battle,  xht  kingdom  (o  de- 
fend ipon  the  rfflte  of  the  c&ntej}.  (r) 

T'ne  ufurpation  of  the  father  of  this  lafl  king,  pTo- 
di:ced  a  challenge,  and  a  regular  declaratiorr  of  v.ar 
from  two  private  noblemen,    ffiends  of  Richard  IL 

(c)  HeJ/T.  !.  7.V  if)  Diceto.  676.  50. 

{a]  Tho.  Waliu?^.  149. 

(•)  S^'CfJ,  64:.  Kvnscr,  if^.  314. 

who 
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r\vho  id  the  very  fpirit  of  knighthood,  flood  forth  as 
his  champions  on  this  occafion.  The  firil  was  from 
the  Duke  of  Orleans,  who  reproached  him  with  the 
death  of  the  king  of  England,  and  bade  him  fix  up^ 
on  any  place  between  Eonrdeaux  and  Aiigoulenie, 
there  to  combat  with  a  hundred  knights  of  a  fide, 
Henry  anfwered  by  giving  him  the  lie  direct. 
^'  By  the  honour  of  God,  of  our  Lady,  and  St, 
*'  George,"  faid  he,  you  \iQfiilfely  a.nd  foully,  when 
"  you  fay  we  have  had  no  pity  on  our  late  Sove- 
*'  reign."  {s)  The  declarativn  of  war,  was  from  the 
Count  of  Saint  Pol,  and  was  conceived  in  language 
the  moft  regular  and  preeife.  He  accufes  him  in  di- 
re6l  terms,  of  the  murder  of  Richard,  which  (the 
king  being  his  friend  and  Brother  in  law)  he  fays,- 
"  he  fhould  think  himfelf  worthy  of  the  indignation 
*'  of  the  Deity,  and  of  all  honourable  perfons,  if  he 
■"  did  not  revenge."  Wherefore,  he  continues, 
"  par  ces  prefentes,  vous  fais  a  favoir,  qu'en  toutes 
'*  maniers  que  je  pouvay,  je  vous  nuiray,  et  tons  IcS 
"  dommages,  tant  par  moi,  comme  par  mes  parents, 
"  tons  les  hommes  et  fujets,  je  vous  feray;  foit  en 
*'  terre,  ou  en  mere.  (/)" 

But  the  moil  celebrated  example  of  this  kind,  ap- 
pears in  the  courfe  of  the  quarrel  for  SicHy,  between 
Peter  of  Arragon,  and  Charles  of  Anjou,  in  1283. 
The  unfortunate  Conraddim,  whofe  Itory  has  al- 
ready been  touched  upon  under  another  head,  (//) 
when  he  afcended  the  fcaffold  at  Naples,  threw  his 
glove  among  the  people,  and  begged  that  whoever 
got  poffeflion  of  it,  might  cary  it  to  his  Coufin  the 
prince  of  Arragon.  The  laws  of  Chivalry,  which 
fWere  thofe  of  the  times,  gave  much  confequcnce  to 
this  9;6tion,  unimportant  as  it  would  appear  in  mo- 
dern days;  to  throw  down  and  take  up  a  glove  ot 

(s)  Villaret,  2.410.  (t  Monftreretrv/i^.  ch.  13. 

(«)  Chap.  IX. 

K  2  gauntlet. 
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gauntlet,  being  confidered  as  nothing  lefs  than  an  of- 
fer, and  acceptance;  and  the  llender  title  of  Peter, 
received  no  fmall  fupport  from  it.  (v)     A  fierce  war 
broke  out  between  the  rivals ;  in  the  courfe  of  which, 
the  Arragonian  being  driven  into  great  ftraits,  with 
his  whole  army,  fent  a  challenge  to  Charles,  to  end 
their  diflference  by  a  combat  of  an  hundred  on  each 
lide.     The  fpirited  Angevin,  though  at  that  time  lix- 
ty-three  years  of  age,  (w)  made  no  fcruple  to  accept 
the  propofal;  all  general  hoftilities  were  immediately 
fufpended;    and  commiffioners  were  appointed  to 
draw  up  the  conditions,  by  which  it  was  agreed  that 
the  vanquifhed,  or  he  who  failed  to  come  to  the 
field,  fliould  be   c^t&mtd  perjured ;  falfe ;  trnjaith- 
Jul;  airaitor;  eternally  infamous ;  unworthy  the  nams 
and  honour  of  a  king  ;  and  incapahle  oj  all  dignity .  (x) 
The  king  of  England,  Edward  I.  was  requefted  on 
thisoccafion  to  bejudge  of  the  lifts,  which  he  per- 
fonally  declined ;    he  however  affigned  to  them   a 
field  of  combat  in  the  plain  of  Bourdeaux,  a  neutral 
territory,    and  his  Senefchal  was  fent  to  hold  the 
Court  in  his  name.     It  was  in  vain  that  the  Pope  in- 
terpofed  in  this  affair,  by  fhewing  Charles  that  the- 
propofal  of  the  king  of  Arragon  had  been  merely  to 
gain  time;  by  excommunicating  the  latter  prince;- 
and  threatening  even  himielf  with  the  fame  fate  if 
he  proceeded :  The  honour  of  Charles  was  pledged, 
and  he  would  for  ever  have  been  a  flain  to  Chival- 
B.Y  had  he  declined  a  challenge  which  he  had  once 
accepted.     He  therefore   appointed   his  fen,  regent 
of  his  kingdom;  provided  his  army  with  proper  ge- 
nerals; and  repaired  to  Bourdeaux  with  his  hundred 
knights. 

The  event  of  this  remarkable  affair  is  not  without 
turiofity,  and  has  given  occafion  for  much  difputc 


Cv)  Giannor.e.  19.  2.  (w)  Bur^gr.v,  2.  210. 

(.y)  Kvmcr,  2.  227.  228.  229- 
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between  the  Spanifh  and  French  hiftorians.  It  is 
agreed  on  all  fides  however,  that  the  king  of  Arra- 
gon  repaired  alfo  to  BourdeauXy  and  appeared  before 
the  Senefchal  ( fome  fay  in  the  difguife  of  a  fimple 
Efquire}  the  evening  previous  to  the  day  of  combat. 
He  here  declared  that  he  had  certain  authority,  for 
fuppofing  the  king  of  France,  the  nephew  oi  Charles^ 
(w^ho  it  is  alfo  agreed  had  approached  the  Engliih 
frontiers  well  attended,)  meant  to  furprife  him i  ihat 
he  therefore  could  not  go  into  battle  in  proper  fecu- 
rity,  and  he  thoi.ght  it  right  to  retire  from  fo  hofdle 
a  neighbourhood,  leaving  in  the  hands  of  the  Se^ii- 
fchah  his  cafque,  his  fword,  and  his  lance,  as  marks 
of  his  appearance.  The  matter  here  ended,  and 
both  kings  filled  the  world  with  manitedoes :  thole 
.of  the  Spaniard.,  diredied  againft  th.e  king  of  France ; 
thofe  of  Charles,  reproaching  his  antagonifl:  with 
cowardice  and  perfidy.  (  y) 

In  the  courfe  of  the  fame  quarrel,  about  a  hun- 
dred and  fifty  years  aftervrards,  another  challenge 
enfued  between  the  heads  of  thefe  rival  houfes;  and 
though  differently  related  by  the  writers  of  the  two 
parties,  there  is  a  confiderable  proof  cf  legiilariiy 
|n  both.  One  account  fiates,  that  Rer^e  duke  of  An- 
jou,  the  pretender  to  the  crovxai,  challenged  Jlpho7i- 
/o  king  of  Arragoa  to  fmgle  combat,  which  was  at 
iirft  refufed  hecaufs  their  ranks  were  not  equal,  but  was 
afterwards  accepted.  The  meeting  however  was 
prevented  by  the  nobles  of  Rene,  on  the  plea  that 
their  iJiteref.s  being  concerned,  he  had  no  right  to  e::gage 
without  their  ccfifeni. 

According  to  the  other  relaiicn,  the  cha:lenge  was 
not  X.O  fingle  comhat,  but  to  a  general  battle.  A  Iphon- 
fo  accepted  it,  infifl:ec|  that  the  challenged  h.a.d  the  pii- 

fy)  For  tlie  challtnges  and  articles  of  con-jb;a  in  lliis  alTair, 
fee  Rymer,  ibiJ.  for  other  particulars  Nangis.  Contin.  01  |oin- 
ville.  an  1283.  Vclly,  3.  398.  et  ir,fr. 
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vilege  of  appointing  time  and  place,  and  fixed  upoii 
the  plain  of  Nola,  where  he  waited  for  Rene  eight 
days.  On  the  other  hand,  Rene  claimed  the  right 
to  appoint  time  and  place  as  being  the  challenger^  and 
lent  to  tell  Alphonfo  that  he  would  attack  hirn  in  his 
camp.  The  affair  went  off  upon  this  point;  but 
however  it  might  have  been  determined,  the  difpute 
itfelf  difcqvers  a  great  advance  in  the  lav^s  of  war. 

As  thcfe  combats  moll  probably  took  their  rife 
from  the  pra6lice  of  duelling  injudicial  matters,  it  is 
not  unwarrantable  to  imagine  that  they  partook  in  4 
great  meafure  of  the  ceremonial  obferved  in  the  lat- 
ter. The  following  oath,  adminiftered  by  the  War- 
dens of  the  lifts,  is  a  curious  part  of  it,  and  well  dcr 
fcribes  the  diftruft,  and  fuperllition  of  our  anceftois. 
"  A  de  B.  ye  fhall  lay  your  hand  ayen  on  the  holy 
"  gofpels,  and  fwere,  that  ye  fhall  have  no  moo  wep- 
*'  nes,  or  poynts,  but  tho  that  had  been  affigned  yoii 
"  by  the  conftable  and  marefchall;  that  is  to  wite, , 
"  gl^y^'^,  long  fwerd^  fport  fzverd,  and  dagger -y  No^, 
"  no  knyfe,  fmall  ne  giete,  ne  none  engine,  ne  none 
"  othir  inftrumxnt  with  poynt.  Nor  Hone  of  veitue, 
"  nor  hearbe  of  vertue,  nor  charme,  nor  expere- 
"  ment,  nor  none  othir  enchauntment  by  you,  nor 
"  for  you,  whereby  ye  truft  the  better  to  overcome 
"  C,  de  D.  your  adverfarie  that  fhall  come  ayens  you 
"  within  thefe  lifts  in  his  defence."  (2:) 

In  general,  the  reward  of  the  Vi£lor  in  thefe  com- 
bats, was  fomething  fubftantial  and  fixed  before 
hand,  exclufive  of  the  honour  acquired.  The  ran- 
fom  of  the  vanquifhed,  in  cafe  he  was  left  alive,  be- 
longed to  him  of  courfe  ;  and  in  that  cafe  alfo  his 
body,  as  a  mark  of  entire  fubmiffion,  was  to  be  car- 

{z)  Dugdale  Orisj.  Jud,  p  82.  See  alfo  other  curions  parti- 
culars from  75  to  86. 


Ifej-FI^UENCE  OF  CHIVALRY.  13$ 

rjed- out  of  the  field  as  if  he  had  been  aclually 
(km,  (a) 

'  In  the  combat  between  Du  Guefcelin  and  TrulTel, 
a  hundred  gold  florins  was  flaked  to  be  paid  by  the 
vanquifhed  as  a  treat  for  the  perfons  who  had  charge 
of  the  lifts. 

In  a  combat  of  fev^en  Euglilli  againft  feven  French 
knights  near  Bourdeav.Xj  in  1402,  it  was  llipulated 
before  hand,  that  each  of  the  vanquiihed  Ihould  pay 
a  diamond  ring  to  the  vidor.  (//) 

In  the  challenges  above  mentioned,  we  faw  whole 
kingdoms  propofed  as  a  flake,  to  remain  with  the  vic- 
tor, and  hence  J  think  very  probably  arofe  another 
cuflom  of  Chivalry,  which  without  doubt  has 
been  the  foundation  of  our  prefent  laws  of  war.  It 
was  a  received  pradice  it  feems,  when  a  place  that 
was  beiieged  was  hard  preflfed,  to  otfer  to  lurrender, 
"  provided  no  army  came  to  its  relief  within  a  fixed 
"  period  ;"  and  in  cafe  it  did,  the  befiegers  wer« 
bound  "  to  wait  for  it,  give  it  battle,  and  the  place 
*'  was  to  remain  with  the  vidor."  This  point  is  laid 
down  by  M.  de  Sainte  Palaye,  (c)  though  contrary 
to  his  ufual  pradice,  he  gives  no  examples  of  it,  I 
however  difcov^r  que  exadtly  in  point,  and  there 
are  a  variety  o.f  others  which  approach  very  near  it. 

In  the  year  1373,  the  French  preffing  the  fiege  of 
Breji ;  the  garrifon  agreed  to  furrender,  "  if  within^ 
"  fix  weeks  an  Englifh  army  did  not  arrive,  ftrong. 
''  enough  to  meet  them  in  the  field,  and  gi\  e  th^eni, 
''  battle,"    . 

(«)  See  the  particulars  of  the  coinbat  between  Du  Guefcelin, 
and  Thomas  of  Canterbury,  where  the  latter,  havhg  his  lite 
given  him,  was  nevcithelels  borne  out  of  the  liits  as  if  he  was. 
tJcad  C'e/iod  la  cov.tumc^  adcjs  the  author,  ci'emi^oiier  a.infi  lea 
vaincus,  quand  leur  ennemy,  leur  avoit  donne  la  vie,  quo/  qu'lij; 
iiViiflent  pas  ete  blefiez.     Vie  de  B.  E'u  Guclc  jj. 

{h)  Viilaret,  2.  411. 

{cy  Mem.  fur  la  Cheval.  i.  196. 

Tilt 
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The  fuccouring  army  was  alio  bound,  ''  not  to 
*'  throw  any  relief  into  the  place,  until  they  had  ac- 
"  tually  waited  the  iffue  of  the  combat ;"  and  hof- 
tages  were  given  for  the  performance  of  the  w-hole. 
"Within  the  time,  the  Earl  of  Salisbury  arrived 
with  a  large  fleet,  but  few  foldiers;  and  the  French 
General,  Du  Guescelin,  who  lay  encamped  in  ex- 
pe<Slation  of  his  arrival,  fent  to  him  to  give  battle 
according  to  the  agreement.     The  affair  forms  a  cajd 
in  the  laws  of  the  times.   Salisbury  remained  fevcn 
days  within  flrong  intrenchments,  without  fuccour- 
ing the  town,  or  attacking  the  French ;  but  on   the 
feventh,  he  fcnt  to  tell  Du  Giiefcelin,  that  he  muft 
fight  that  very  day,  or  the  next  he  would  throw  in 
the  promifed  fuccours.     Tlie  Conftable  accepted  the 
challenge,    but   Salisbury  then  pleaded  that  his 
men  were  chiefly  Sailors^  and  that  he  wanted  Caval- 
ry, with  which  he  even  required   his  enemy  to  fur- 
nifli  him ;  at  all  events  protefting  that  as  he  had  none, 
lie  would  not  llir  from  his  intrenchments,  which  the 
other  was  bound  to  attack  or  give  back  the  hollages. 
3S3either  the  one  nor  the  other  was  done ;  and  great 
debates  arofe  upon  this  in  the  Englilh  camp ;  one 
party  contending  that  if  they  did  not  go  out  to  give 
battle,  they  could  nor,  according  to  the  conditions, 
relieve  the  town;  (d)  the  other  afErming  that  it  \vas 
fufficient  they  were  upon  the  fpot,  and  ready  for  iic- 
tion;  that  the  field  of  battle  was  not  ilated;  and  that 
every  good  general  endeavoured  as  much  as  poffible 
to  chufe  his  own  ground.     This  laft  opinion  carried 
it,  and  the  place  v^-as  fuccoured  at  the  expiration  of 
the  time.     On  the  other  hand  the  French  contended, 
that  the  v/ords  io  give  hatile^  meant  an  offenfive  ope- 
ration, and  not  the  defence  of  intrenchments;  that 

{d^  It  is  to  be  oLferved  that  the  Englilh  being  all  along  maf- 
ters  of  the  Sea,  could  haie  fuccoured  the  town  when  they  pleafdrd, 
and  were  only  refiraiir.ed  by  the  laws  cf  their  agreement. 

Salisbury 
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Salisbury  was  bound  to  attack  them,  and  not  wait 
for  the  attack  himfelf;  and  as  the  town  was  relieved, 
contrary,  as  they  faid,  to  the  Treaty,  they  marched 
off  the  field  without  parting  with  their  holtages.  ye) 
The  affair  is  not  without  its  difficulty,  but  which 
ever  v/ay  it  might  have  been  lettled,  to  be  able  to 
ftart  fuch  difficulties  dilcovers  a  pointed  advance  in 
laws  of  war  confidered  as  a  Sciejice.  During  the 
fame  Vv-ar,  feveral  other  iieges  e^chibited  the  fame 
fort  of  praclice,  as  that  ct  Derval,  (f)  where  the 
conditions  not  being  fulfilled,  the  hoflages  were  put 
to  death;  ^rndoi  MoiJjaCy  where  no  relieving  army 
appearing,  the  place  was  furrendered.  g)  The  cuf- 
tom  appears  feveral  times  afterwards,  and  indeed  is 
well  k-nown  in  the  annals  of  modern  war.  At  the 
famous  fiege  of  Harfleur  in  141^,  the  foidiers  taken, 
were  allowed  their  liberty,  ijpon  promife  to  repair 
to  (  alais  as  prifoners,  "  provided  the  king  was  not 
*'  overtaken  in  his  march  thither  and  defeated  by. a 
"  hoftile  army;  (/})  and  the  people  of  Eourdeaux 
being  much  reduced  in  145 1,  a  regular  treaty  was 
drawn  up  for  the  furrendcr  of  the  whole  of  Gciennc, 
"  in  cafe  the  king  of  England  did  not,  within  a  cer- 
"  tain  tin^e,  fend  an  army  fufficient  to  proiecl  the 
"  town,  to  give  battle,  and  to  defeat  die  French." 
Jn  confequence  of  this  the  French  army  on  the  ap- 
pointed day  prefcnted  them^felvcs  before  the  walls; 
proclamation  vvas  made  feveral  tinges  by  the  inhabi- 
tants, fummoning  the  Englijh  to  nJJ.Ji  them ;  and  at  fun 
fet,  none  appearing,  the  French  retiied  within  their 
camp,  and  the  capitulation  was  e.\ecuted  the  ntxt^ 
4ay.  (/) 

(e)  Vie  de  Bert  Du  Gutfc.  243,  244,  24.5- 
rO  See  Chap.  IX.  (p)   FroilT.  v.  ch.  3,2c. 

(/O  Villa  ret. 

(.')  Villa  ret,  4.  247,  249.     The   v;or&s    of  the  proclamatii 
^tie,  Sccours  deteux  d'Angltterre,  pouriceuxde  h.urcuaux. 
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Such  is  the  pointed  regularity  and  improvement 
which  the  Law  of  Nations  received,  from  the  ceie^ 
brated  inftitutions  of  Chivalry.  Inftitutions  which 
have  long  gone  by,  and  faded  before  the  general  im- 
provement of  manners  which  time  has  brought  on, 
In  the  ages  however  when  they  flourifhed,  they 
were  of  eifential  confequence  to  the  well-being  of 
the  world,  and  as  far  as  they  went,  fupplied  the  place 
of  philofophy  itfelf 


!^<e>< 
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J.  HE  Feudal  SYSTEM,  though  it  introduced  a 
more  regular  order  of  things,  can  fcarcely  be  faid 
to  have  improved  the  Law  of  Nations.  Christi- 
anity, as  vi^e  have  feen,  did  both  good  and  harm  ; 
the  former,  while  its  precepts  were  properly  en- 
forced ;  the  latter,  when  they  were  corrupted  by  an 
ambitious  Church.  Chivalry  tended  in  the  moft 
direct  manner  to  amend  it ;  and  at  length  by  Trea- 
ties and  politive  Conventions,  Nations  were  ha^ 
bituated  to  attend  to  it,  with  that  minutenefs  of  in- 
veftigation  which  approached  to  Science.  It  is  of 
ihefe  laft  that  we  have  now  to  treat,  and  though  t!ie 
materials  which  the  earlier  ages  afforded,  are  barren 
in  comparifon  with  thpfe  of  later  times,  the  enquiry 
will  not  be  altogether  ungrateful. 

By  Tredties  and  Conventions,  I  do  net  mean  mere- 
ly thofe  Agreements  which  men  fell  upon,  in  order  tcr 
bring  about  a  ceffation  from  War;  but  all  thofe 
Deeds,  (whatever  they  were,)  by  which  fome  un- 
certainty was  put  out  of  doubt;  fome  contingent  dif- 
ficulty fmoothed  away ;  and  the  natural  rights  cf 
mankind  not  unfrequently  trenched  upon,  in  order  the 
better  to  enjoy  thofe  that  remained.  This  had  long 
been  adopted  by  what  was  called  the  municipal  law, 
and  fociety  was  yet  young  when  it  was  widely  diife- 
minated.  Yet  the  Law  of  Nations,  as  we  have  feen, 
had  gone  on  long  before  the  Sovereignties  of  the 
world  had  thoughts  of  fixing,  by  folemu  Conventior?, 

-any 
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any  part  of  the  uncertainty  of  the  ftate  of  nature,  in 
which  they  were  fuppofed  to  continue. 

As  however  the  Individuals  of  a  particular  Socie- 
ty, for  its  better  fupport,  made  daily  invauons  upon 
the  law  of  nature  by  confent ;  fo  the  States  of  the 
world  found  they  could  uphold  the  kind  of  Society 
which  they  obferved  among  one  another  much  bet- 
ter, by  confenting  to  things  which  by  the  law  of  na- 
ture would  at  leaft  have  been  left  doubtful. 

Amid  the  barbarous  eruptions,  and  during  thofe 
violent  throes  which  gave  birth  to  the  prefent  States: 
of  Europe;  ferocity,  and  the  right  of  the  ftrongeft 
were  fo  predominant  in  all  operations,  that  men  were 
extremely  irregular  even  in  the  favage  cuiloms  which 
governed  them.  They  thought  very  little  indeed, 
of  proceeding  upon  any  fixed  rules,  and  ftill  lefs  of 
the  refinements  which  are  generally  their  attendants. 
Some  fort  of  agreements  no  doubt  they  had,  for  the 
better  condu61:  perhaps  of  their  military  operations; 
and  when  exhaufted  in  their  endeavours  to  dellroy 
one  another,  they  might  be  made  to  comprehend  the 
nature  of  a  Peace,  or  rather  of  a  'Truce,  But  of  the 
utility  of  thofe  conditions  v;hich  Vv'ere  to  decide  up- 
on fature  condud,  or  which  admitted  of  any  nicety 
in  their  conftrudtion,  they  feem  never  to  have  been, 
aware^ 

It  was  referved  for  the  ages  before  us,  to  witnefs 
the  birth  of  thofe  complicated  interefis,  in  confe- 
quence  of  the  growing  connections  and  the  Conven- 
tions oi  States,  the  knov/ledge  of  which  it  required 
no  little  attention  to  obtain,  and  which  in  later  times 
compofe  that  cxtenfive  and  interefting  Science  called 
the  Droit  Public  Even  in  this  period,  the  diffi- 
culty of  feltl'ng  a  number  of  contending  rights 
among  violent  and  unenlightened  men  was  lo  great, 
jthat  they  were  generally  induced  to  content  them- 
felves  with  mere  Truces,  and  nothing  therefore  is 
more  common  through  all  the  hiilories,  than  the  ex- 

•Z  pration 
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piration  or  the  renewal  of  the  Truce  ;  by  tliis  the  con* 
trailing  States  agreed  to  quit  the  chara61er  of  ene- 
mies, though  they  could  not  become  friends,  and  fo 
hard  was  fometimes  the  tafk  of  finally  fettling  an  in- 
tricate conteft,  that  a  truce  was  adually  once  entered 
into  by  Lewis  XI.  and  Edward  IV.  to  continue  in 
force  one  hundred  years  after  their  deaths.  (^) 

We  have  already  remarked,  {h)  that  the  periods 
previous  to  the  eleventh  century,  had  witnefied  few 
written  Conventions,  except  fuch  as  relate  to  ecclefi- 
aftical  matters.  But  the  clofer  intimacy  of  States 
after  that  sera,  the  caufes  of  which  we  have  juft  been 
contemplating,  not  only  added  to  the  number  of  their 
Treaties  J  but  produced  much  variety  in  their  nature 
and  quality.  Accordingly,  from  the  eleventh  cen- 
tury we  have  occafion  to  obferve,  a  number  of  Trea- 
ties (and  thofe  perpetually  increafing)  relative  to  the 
marriage  of  Princes  ;  the  exchange,  or  fale,  or  other 
fettlements,  of  their  dominions  ;  the  termiS  of  their 
alliances;  fuffrages  for  the  Emperor ;  or  leagues  for 
mutual  defence.  The  connedtions  of  Society  were 
extended,  and  the  bufinefs  of  Europe  began  to  thick- 
en, as  the  laborious  volumes  of  an  infinite  number 
of  Fcedera  bear  ample  witnefs. 

By  thefe,  the  nations  that  were  emerging  from  the 
grolfnefs  of  ignorance,  became  acquainted  with  other 
modes,  than  the  favage  one  of  war,  by  which  to, 
alienate,  or  exchange  the  Sovereignties  and  dominions 
which  they  legally  poffeffed.  By  thefe,  they  acquir- 
ed a  juft  powder  of  taking  part  in  one  another's  aftairs, 
founded  on  rights,  different  from  the  brutal  one  of 
the  ftrongeft,  which  had  hitherto  governed  them: 
By  thefe,  alio,  nations  far  diftant,  were  introduced 
into  a  friendly  intercourle  together;  mutual  preju- 
dices began  to  give  way;  the  ruggednefs  of  one  fef; 


{a)  The'Treaty  Is  in  Fred.  Leonard,  tom.  i.  217. 
{h-)  Chap.  VIII.  ad.  fio. 
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of  manners  participated  of  the  polifh  6f  another; 
Commerce  was  extended;  and  even  new  States  arofe 
peaceably  out  of  old  ones,  certainly  without  exter- 
mination, and  almoft  without  blood. 

Hence  the  compiler  of  the  Traites  de  Paix  from 
the  Peace  of  Ver-vins  to  that  of  Nimeguen^  has  by  no 
means  been  ample  enough  when  he  divides  all  1  rca~ 
ties  under  four  heads,  namely,  thofe  of  Peace,  of 
Truce,  of  Confederation,  and  of  Commerce. 
(60  The  whole  hillory  of  Europe,  and  particularly 
the  view  wx  have  taken  of  it,  demonftrates  that  the 
Conventions  of  men  have  a  much  broader  founda- 
tion to  build  upon,  and  it  will  be  the  objed  of  the 
foliov/ing  divilions  to  prove  the  truth  of  the  obferva- 
-lion. 

I  am  wtW  aware  that  it  may  be  queflioned  in  this 
place,  how  far  the  particular  rights  conferred  or  tak- 
en away  by  Treaty,  are  the  refalt  of  the  Law  of  Na- 
tions -  That  law,  it  may  be  laid,  permits  us  to 
agree  upon  certain  points  by  Treaty,  which  points, 
when  agreed  upon,  become  legal  by  that  Treatyy 
and  not  by  a  general  Law  of  Nations ;  Co  that  accu- 
lately  fpeaking,  all  that  the  latter  amounts  to  on  the 
fabjedt  is,  the  one  general  proportion,  *'  that  we 
*'  may  determine  upon  certain  things  by  agreement." 

All  this  is  incontrovertible;  but  tiiere  is  ftill  iome^ 
thing  left  for  the  law  to  do,  with  refpedl  to  what 
ihall  form  the  fuhject  matter  for  Convention  to  work 
upon.  For  though  it  may  leave  a  vail:  number  of 
points  at  the  abfolute  difcretion,  or  even  caprice,  of 
Convention;  it  by  no  means  goes  fo  far  as  to  fay, 
that  any  thing  which  the  heart  oi  man  can  devife 
fhall  be  "  legal,  becaufe  it  is  determined  upon  by 
''  previous  Inflitution."  We  have  feen  that  the 
Chriftian  morality,  is  the  true  foundation  of  the 
ChiiilinnLaw  of  Nations;  however  iirong  therefore 

(r)  In  Praf.  a. 

men 
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tiifen  rhay  chufe  to  render  any  point  they  may  have  in 
View  by  Jnjiitution,  it  is  not  the  lefu  unlawful,  if 
contrary  to  the  principles  of  the  Chriflian  morality. 

For  example,  if  one  nation  fhall  publifh  before 
hand  to  the  world,  by  a  folemn  deed,  or  vote,  or  by 
fome  other  public  Inllitute,  that  henceforward  it  will 
propofe  to  itfelf  for  the  prime  objeft  of  its  politics, 
to  raife  commotions  among  all  its  neighbours,  or  to 
dcil  roy  all  the  exifting  governments  in  the  world, 
becaufe  they  think  their  Conftitutions  not  founded  in 
freedom  :  This  folemn  deed,  or  vote,  or  public  Inlli- 
tute, is  not,  on  that  accoimt  legitimate  according  to 
the  Law  of  Nations,  at  kajl  among  thofe  who  purfue 
the  Chrijiian  moralily.  If  the  nation  however  thus 
publifhing  fuch  a  deed,  does  not  purfue  the  Chriflian 
•morality  ;  or  quits  it  after  having  purfued  it ;  or  'votes 
it  a  forgery ;  then  it  may  indeed  conceive  its  condu^l 
to  be  lawful,  according  to  a  law  of  nations  of  its  owri^ 
though  at  the  expence  of  being  driven  from  the  pale 
of  thofe  nations  who  purfue  a  different  one.  Such 
has  been  the  condu6\:  of  the  French  Reptihlic. 

On  the  other  hand,  if  any  two  nations,  profefling 
"ftill  to  abide  by  the  Chriflian  morality,  enter  into  a 
-treaty  together  to  do  that  w^hich  is  abfolutely  contrary 
to  the  laws  by  ivhich  they  prof efs  to  he  governed :   Such 
an  objedl  though  flipulated  for  by  Treaty,  is  equally  un- 
lawful with  the  other.     If  therefore   they  agree  by 
Treaty  to  annihilate,    or  fwallow  up  a  particular 
State  that  has  not  ofiended  them^  merely  becaufe  the 
Gonqueft  of  that  flate  is  convenient  for  them;  no  one 
can  fay  that  fuch  an  objeft  is  lawful  becaufe  fan^ioned 
-by  Treaty.     Such  has  been  the  conduct  of  Ruffia  and 
^PrufBa.  \d) 

We  fee  then  how  the  points  flipulated  for  by  Con- 
veniionsare  dependentupon  the  Law  of  Nations;  Not 
becaufe  the  Law  afferts  that  particular  things  are  le- 

(^)  Towards  Pola^id, 

I  gitimate 
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gitimate  which  are  only  rendered  fo  by  Injlituiion  ^ 
but  becaufe  it  can  lay  its  linger  upon  v/hat  ihall  fiot 
be  legitimate,  {e)  In  this  refped  therefore  it  bears  a 
clofe  refemblance  to  municipal  law. 

The  latter  cannot  determine  that  an  individual 
owes  a  particular  duty  to  another  individual,  which 
has  not  before  been  prefcribed  ;  until  it  is  pleaded  that 
he  does  fo  by  exprefs  convention,  or  deed.  It  can 
point  out  however  what  an  individual  fhall  never 
owe  to  another,  in  fpite  of  all  the  Conventions  in 
the  world.  A  contradl  from  A  to  fell  a  certain  com- 
modity to  B.  is  binding.  A  contrad  from  A.  to  pay 
lb  much  money  to  B.  provided  he  kill  the  hng,  can  ne- 
ver bind. 

We  proceed  then  to  coniider  the  effed^  which 
Convention  has  had  upon  the  law  before  us^  in  con- 
ferring certain  rights  upon  men  which  they  would 
not  have  had  by  mere  natural  law.  Andfirfi;  of  its  ef- 
fect on  the  peaceable  alienation  or  other  change  of 
Sovereignty  and  Dominion. 

This  was  brought  about,  exclufive  of  the  right  of 
Conqueft,  by  Treaties  of  Marriage  ;  of  Sale  or  Ex- 
change^ by  Renunciation ;  by  Begueji ;  by  Gift ;  by 
Treaties  of  Froteciim,  or  what  was  called  an  Unequal 
Alliance ;  and  by  Treaties  of  Confederation, 

{e)  Itemfaedera  pacis  et  Induciaruni  poffiint  fub  hoc  capite  col- 
locari;  non  quatenus  fervanda  funt  poftquam  funt  fatfla,  hoc 
eniin  potiua  pertinet  ad  Jus  Natural^,  fed  quatenus  admitten- 
da  funt  et  non  neganda,  quando  debito  inodo  et  ratlonabiliter  pa- 
tuntur :  hoc  enim  licet  fit  valde  confentaneum  rationi  natural!,  ta- 
me n  ufu  ipfo,  et  Jure  Gentium  videtur  magis  formaturn,  et 
fub  majori  effe  obligatione. 

Stiarez  de  Leg.  ac  Deo  Legillat.  L.  2.  C.  19.  S.  g. 
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OF  TREATIES  OF  MARRIAGE. 

AMONG  the  nations  of  Antiquity,  and  the  Infi- 
del people  of  modem  times,  the  eflfedt  of  marriage 
upon  the  political  condudt  of  States  was  very  fmall. 
The  form  of  government  vi^hich  prevailed  in  the  Re- 
publics of  Greece  and  Rome  did  not  admit  of  any 
p&rfonal  rights  of  fovereignty ;  and  even  after  the  efla- 
blilhment  of  the  Emperors,  there  are  no  inftances 
of  the  annexation  of  any  dominion  to  their  female 
progeny.     Among  the  Mahomttan  nations  the  well 
known  contempt  in  which  their  women  were  held, 
even  by  their  religion,  was  a  ft  ill  greater  bar  to  this 
fort  of  Conftitution.     The  German  and  Scythian  na- 
tions however,  amply  repaid  to  the  fex,  the  injuftice 
which  they  had  fuflained  from  others  ;  and  by  far 
the  greater  number  of  them  admitted  females  to  al- 
moft  equal   rights,  in  this  refpe^t,  with  their  bro- 
thers and  hulbands.     But  as  the  hulband  became  the 
adminiftrator  of  his  wife's  power  during  her  life,  and 
the  children  fucceeded  of  courfe  to  the  enjoyment  of 
their  inheritance,  this  law  of  the  Weftern  nations, 
became  an  obvious  channel  for  the  transfer  of  do- 
minion ;  and  different  States  were  thus  united  into 
one  great  Empire,  or  one  Empire  was  fplit  into  dif- 
ferent States,  by  means  the  moft  regular  and  peace- 
able, and  nearly  peculiar  to  Europe. 

The  reader's  own  obferVation  will  have  pointed 
out  to  him  a  variety  of  inftances  of  this,  through- 
out the  kingdoms  of  the  north  and  weft.  The  vaft 
power  of  the  Englifh  in  France ;  their  fovereignty 
over  almoft  the  whole  weftern  coaft  of  that  countryj 
and  the  claims  of  Edward  III.  and  He.nry  V.  t6 
the  crown  itfelf,  arofe  from  the  niarriages  of  difte- 
rent  branches  of  their  royal  iamily  vviiii  different 
Vol.  IL  L  powerful 
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poweiftil  heirefies.  (/)  The  union  of  the  two  king- 
doms of  Britain;  the  aggrandifement  of  the  Houfe 
of  Auftria  in  Flanders;  (g)  and  ttie  relumption  of 
many  of  the  greateft  fiefs  by  the  crown  of  France, 
(i)by  which  alone  it  was  rendered  truly  formidablcj 
all  flowed  from  the  fame  fource. 

The  little  kingdom  of  Navarre  difcovers  to  us 
many  of  thefe  revolutions.  At  one  time  it  ftood 
fingle  among  the  ftates  of  the  world  ,•  at  another,  it 
was  annexed  to  France  in  the  perfon  of  Lewis 
Hut  IN,  by  the  marriage  of  i^s  heirefs  with  his  fa- 
ther. Upon  the  failure  of  his  male  iliue,  it  was 
agreed  by  Treaty,  that  the  right  to  it  fliould  remain 
as  it  were  in  abeyance,  till  it  was  feen  whether  his 
fucceffors,  Philip  and  Charles,  fliould  have  Ions ; 
which  contingency  not  happening,  it  paffed,  feveral 
years  afterwards,  into  the  family  of  Evmix,  the 
head  of  which  had  married  the  heirefs,  and  w^as 
held  with  the  county  of  Evreux  for  many  years,  it 
afterwards  paffed  again,  by  one  marriage,  into  the 
family  of  Albret,  (the  county  being  feparated  from 
it,)  and  thence,  by  another,  into  that  of  Bourbon,, 
by  which  it  became  again  united  to  the  crown  of 
France. 

In  Germany,  the  fingle  duchy  of  Aufiria  extend- 
ed itfelf  into  an  immenfe  dominion,  by  the  acquifi- 
tion  of  Spain,  Bohemia,  and  Hungary.  (7)  In  Spain, 
twelve  independent  communities  coalefced  into  one. 
In  Italy,  2l  variety  of  ftates  augmented  the  power  of 
others,  asthe  fortune  oftheboufes  of  o?^^Zw,  oi  Afijouy 
oi  Arragon,  or  oi France,  could  prevail ;  and  all  thefe 

(y).  As  the  marrlaj;a  of  Henry  II.  v.kh  Eleanor  of  Ginenne;- 
of  Geoffry  with  Conftanceof  Bretagne-,  of  Edward  IL  wlthlfa- 
bel,  and  a  variety  of  others. 

(g)  By  the  iTiarrlage  of  Marcimilian  with  the  heirefc  of  Bur- 
gundy. 

(A)  Pariiculavly  by  the  marriage  of  Charles  VIII.  with  Atine 
of  Bretagne. 

(;)  Puffend.  Ictrod.  ii  I'hift.  5.  25  r,  423,  424. 

revolutions. 
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revolutions,  and  the  legitimate  affertion  of  rights  and 
claims,  which  arofe,  in  confequence,  among  the 
powers  of  Europe,  fprang  folely  or  ch:efl>'  from  the 
prevalency  of  this  part  of  their  Law  of  I-iations. 

The  kingdom ^of  France  alone,  by  the  wiidom  of 
the  Salic  law,  efcaped  difmemberment ;  and  it  is 
really  wonderfjl  to  coniider  how  much  this  mode  of 
alienating  dominion  operated  upon  the  politics  and 
interefts  of  the  world,  the  leading  features  of  which 
were  almoft  entirely  formed  by  it.  The  long  wars 
of  France  and  England,  the  perpetual  jealoulies  of" 
the  Houfes  of  Aultria  and  Bourbon,  and  the  great 
quarrel  for  Naples  and  Sicily,  which  fo  long  divid- 
ed the  fouthern  nations,  may  be  abfoluteiy  traced  to 

But  when  marriage  was  thus  made  the  inftrument 
of  changes  fo  immenie  in  the  jus  Publicum  of  Eu- 
rope, we  may  fuppofe  that  there  were  a  variety  of 
points  to  regulate,  before  they  wxre  allowed  to  take 
place.  The  numerous  contingencies  to  which  they 
might  give  birth;  the  diveriity  of  claims  which  ma- 
ny Powers  might  have,  if  left  unfettled ;  the  diffi- 
culties which  the  municipal  laws  of  a  ftate  might 
throw  in  the  way  of  the  law  of  nature;  all  thefe  it 
was  neceifary  to  arrange,  before  fteps  of  fuch  im- 
portance could  be  taken:  it  could  not  be  left  to 
chance,  or  to  verbal-agreements,  or  to  uncertain  cuf- 
toms;  and   this  arrangement,  therefore,  it  was  the 

(y)  By  the  marriage  of  the  Emperor  Henry  VI.  with  the  hei- 
xefs  of  the  Norman  tamily,  •in  the  twelfth  ceiitury,  thofe  Jaiter 
kingdoms  pafied  into  that  of  Suabia;  by  wh'ch,  fays  Vohaire, 
twenty  provinces  were  labiefted  to  Sovereigns,  whom  nsture  had 
J>laced  three  hundred  leagues  oJT  them,  and  whofe  quarrels  in  fup- 
port  of  them  prove  the  wifdoni  of  the  Salic  lav/.  From  the 
houfe  of  Suabia  they  pafied  into  that  of  Arra^o.-u  whence  may 
be  derived  the  foundation  of  all  the  wars  bet  veea  ?\rdinand  the 
Catholic,  and  Lewis  XII.  Charles  V.  and  Frarcis  I.  and  partly 
therefore  of  the  hatred  which  has  perpetuailv  iubfilted  iince  be- 
twe'^n  the  French  and  Spanlfli  nation?. 

L  z  peculiar 
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peculiar  bufinefs  of  Treaties  and  Conventions  to  form. 
"  Quum  in  dubium  venit."  (fays  the  treaty  of  mar- 
riage between  John  of  England  and  the  elo-ift  daugh- 
ter of  Humbert  Count  of  Savoy,)  "  quoc  a  memo- 
"  ria  recedit,  repertum  eft  in  rei  geftse  teftimonium, 
"  perhennis  refcripti  remedium."  {k) 

The  Treaty  goes  on  to  veft  in  John  the  whole 
of  the  Count's  territories,  in  caie  no  fon  is  born  of 
the  marriage  ;  bat  if  there  is  a  fon,  it  vefts  them  in 
him,  and  gives  to  John  only  the  county  oiRoufdhn^ 
If  the  eldeft  daughter  dies  before  marriage,  John 
is  bound  to  efpoufe  the  fecond  ;  and  if  he  marries 
the  el  eft,  the  fecond  is  not  to  be  betrothed  without 
the  confent  of  his  father,  Henry  U.  until  the  firft 
marriage  has  been  confummated.  The  Treaty  is 
ratified  and  figned  by  forty-nine  nobles  on  the  part 
of  the  Count,  who  fwear  that  in  cafe  he  recedes^ 
from  it,  they  will,  either  with  or  without  fummons, 
furrender  themfelves  as  hoftages  to  the  king,  of  Eng- 
land. 

The  preamble  to  the  treaty  of  marriage  betv^een 
William  king  of  Sicily,  and  Jane,  daughter  of 
'  the  fame  king  Henry,  in  1178,  fets  forth  that  the 
former  is  urged  to  it  from  conviction  of  the  great 
bond  of  union  marriage  is  calculated  to  produce  be- 
tween men.  "  Rerum  foedus  et  concordiam,  huma- 
*'  narum,  inter  cetera  pacis  bona,  ligat  fortius  et 
"  aftringit,  vinculum  conjugale,"  &c.  (/j 

In  I193,  the  marriage  of  Philip,  fon  of  Baldwin 
Count  of  Flanders,  with  the  daughter  of  Peter 
Count  of  Ndvers,  w^as  made  the  inftrument  of  the 
peace  between  thofe  two  fovereigns,  and  of  the  trans- 
fer of  the  territories  that  had  been  the  caiife  of  their  con- 
tefl.  If  Philip  died  before  confummation,  the 
treaty  for  the  dowry  was  ftill  to  continue  ;  and  Hen- 

;a)  Ryaier's  Fsed.  i.  §5. 
(/)  Rvmer's  Feed.  i.  92. 
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ry,  another  foo  of  Bvildwin,  was  to  marry  the  lady. 

In  1 2 10,  John  king  of  'England  wifhing  to  form 
an  alliance  with  Alexander  of  Scotland,  agrees  to 
give  him  his  eldeit  fifter,  Jane^  in  marriage,  by  a 
paiticalar  time;  and  in  cafe  he  is  not  able  to  do 
that,  (fhe  beiug  detained  abroad)  he  binds  himfelf 
to  give  his  youngeft  fifter,  Ifahel,  within  fifteen  days 
^fier  the  expiration  of  the  time,    n) 

In  149^,  Charles  VIII.  of  France,  wi{hing  to 
unite  Bnlanny  effectually  to  the  crown,  refolved  to 
mar;-y  the  heirefs  of  its  laft  duke  Francis,  w  hich, 
partly  by  means  of  his  fuccefs  in  war,  and  partly 
Jhrough  the  influence  he  had  with  her  chief  coua- 
fellors,  h^  affeded.  It  is  remajrl^able  that  both  him- 
(e\f  an4  the  young  dutchefs  were  already  betrothed 
toothers;  Charles  to  Margaret,  daughter  of 
Maximilian;  and  Ann,  to  Maximilian  him- 
felf. Neverthelefs,  thofe  difficulties  were  got  ov-er  : 
Margaret  was  abfolutely  fent  back  ;  and  her  portion, 
which,  according  to  the  treaty,  would  have  veiled 
in  Charles  fever al  important  places  in  Arpis,  was 
returned,  after  fhe  had  continued  ten  years  at  th^ 
court  of  France  for  education.  (0) 

In  thefe  examples,  (and  more  are  not  quoted  froni 
their  known  multiplicity  all  over  Europe,)  we  fee 
of  what  importance  the  rnarriage  oi  fovcreizns  had 
grown  to  be,  both  as  the  means  of  transferring  do- 
minion, and  the  inftrument  of  forming  alliances  be- 
tween  powers  who  had  many  natural  caufes  for  va- 
rience  and  hoftility.  We  are  bound  alfo  to  remark 
upon  the  unfortunate  fituation  of  the  Great,  who 
were  thus  reduced  to  a  dependency  upon  political 
contingencies,  and  deprived  of  alnioft  all  chances  of 
judging  for  themfelves,  in  a  ma,tter  the  moil  folemn, 

{m)  Pierre  Oudergueft.  ca.  191,  ap.  Rec.  des  Traites.  i.  36. 
(nj  KymQX.  i.  240.  (0)  Commines.  L,  7,  Ch.  4. 

a-nd 
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;irad  tbe  moft  important,  to  their  happinefs  or  mifery ; 
who  were  abfoiutely  treated  like  merchandife,  and 
chofen  or  rejected;,  as  the  inclination  of  intereft  de- 
cided, ip) 

Stipulations  by  Treaty  were  made,  not  only  for 
the  celebration,  but  alfo  for  the  prevention  of  par- 
ticular marriages,  when  they  might  be  prejudicial  to 
the  interells  of  contiadting  parties.  Thus,  in  1355, 
in  coniideration  of  certain  advantages,  y^jme  VL 
count  of  Savoy,'  agreed  to  deliver  up  Jane,  the 
daughter  of  the  duke  o^  Burgundy,  to  John  king  of 
prance,  upon  the  provifo  tkatjhejhould  never  he  mar- 
Hed  to  the  dauphin  of  Vienna,  whofe  neighbourhood^ 
in  that  cafe,  would  have  -been  rendered  too  poweiful 
for  tbe  houfe  of  Savoy.  (^) 

With  refpeft  to  the  form  of  thefe  Treaties,  there 
was  no  general  one  prefcribcd  ;  but  the  parties  con- 
cerned followed  the  rules  of  their  municipal  confiitu- 
tion,  and  rcgiflered  them  in  their  chanceries,  or  cau- 
jed  them  to  be  ratified  by  their  liates,  according  as 
the  nature  of  their  government  direded.  It  feemed, 
however,  on  ail  hands  agreed,    that  no   Treaty  of 

tp)  What  reader  but  muft  be  ir.digriant  at  the  Indellcicy  of 
tlie  lollou'ing  article  ot  a  marriaoe  treaty- :  "  Quod  cum  Ma rga- 
"  retta  ad  tempus  nubile  pervenerit,  et  Geraruus  filius  ccmitis, 
"  earn'  carnariter  cognovevit  ;  du;:,  de  bonis  fuis  afi:tijablt,'' 
''  &c.  &c.  (Chr.  Butkexis.  Premes.  de  Brab.  &c.  71.  58.)" 

Or  the  ibilovvir.g,  between  Philip  king  of  the  Komans,  and  a 
duke  of  Brabant,  Feb.  9,  1207  :  *'  Et  ii  cortiuj^at  filiatu  domi- 
"  ni  regis  mori,  antequara  fiat  carnalis  corijunitio  inter  earn  ec 
"  ipfuin  filiuni  ducis  Crabanlije  ;  dominus  re::  loco  iliius,  dabit. 
*'  aliain  de  fiiiabus  fuis,  prgedicio  filio  ducis  in  maln'monio,  fi 
''  quam  tunc  habuerit  liberam  et  abiolutam- ;  fi  autem  contigerit 
"  uiori  filium  ducis  Brabanti^^,  limiliter,  ante  carnak-ni  com- 
■"  inI:;tionem,  ft  ipfe  dux  Brabantl^;  tunc  aliam  fillam  habuerit, 
"  pTJ£diifl:a  fiiia  domini  re<^!S,  vel  alia,  fi  quam  habuerit,  illi 
"  filio  ducis'  Brabantice,  -n:!atrinionaliter  ccpulabiter.''  (Chr. 
Butter.s,  Preuves  des  Troph.  de  Brab.  59.)  The  true  though 
coarfe  pitflure  of  ina-:ners  which  thefe  Treaiie^  fet  before  us,  v. ill 
excufe  the  length  of  the  note. 

(?)  HiR.  General- de  Sav.  Preuves.  iSS. 

M^rriags 
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Marriage  was  abfolutely  binding  until  the  cer-emony 
had  taken  place,  either  in  perfon,  or  by  proxy  ;  or, 
as  was  held  by  fome,  till  the  marriage  itfelf  was 
a^^ually  confummated. 

As  the  princes  of  the  world  could  not  vifit,  nor 
travel  through  one  another's  dominions,  with  the 
fame  eafe  as  private  perfons,  the  cuftom  of  efpouiing 
hy  proxy  was  fallen  upon  ;  by  which  fome  perfon, 
■high  iu  the  confidence  of  the  future  hufband,  was 
fent  to  the  refidence  of  the  lady,  and  went  through 
the  ceremony  with  her  at  the  altar,  in  the  name  of 
his  mafter.  Of  this  we  have  examples,  at  leaft  as 
far  back  as  the  eleventh  century,  when  in  the  year 
1067,  AJphnfo  V\Vi^Q)1  Leon^  is  faid  to  have  mar- 
ked a  daughter  of  William  the  Conqueror  hy  proxy. 

The  neceffity  for  confummation  was  pljeaded  (and 
with  fuccefs)  by  Charles  VIII.  ^yhen  he  obtained 
the  heirefs  of  Britanny  from  Maximilian,  who 
had  not  only  being  betrothed  to  her,  but  had  actually 
efpoufed  her  by  proxy.  It  was  urged  to  the  dutchefs 
by  the  agents  of  Charles,  that  her  marriage  had 
been  celebrated  without  the  confent  of  her  liege 
Lord;  '*  which  defe6l,"  they  faid,  (though  it  would 
iiot  evacuate  a  marriage  after  cohabitafhn  ^nd  aBiial 
confummafio?!,  yet  it)  was  enough  to  make  void  a 
mere  contrad^''  {s)  Thi§  realoning  wa3  afterwards 
fet  forth  in  a  regular  fl'^^^,  oijlate  memoir,  in  which 
it  is  exprefsly  laid  down,  that  the  marriage  beiijg 
'*'  projette,  mais  non  confomm.e,  demeura  nul."  (/) 

Maximilian  on  that  occafion  began  a  ceremony, 
'^vhich  till  then  had  not  been  generally  known. 
"  The  marriage,"  fays  Lord  Bacon,  "  vjas  confum- 
mated by  proxy i  with  a  ceremony  af  that  time  in 

(r)  Mod.  Un.  Hlft.  17.  209. 

(s)  Bacon.  Hen.  VII.  48. 

(.'}  Amelotc  de  la  HouITaye.  an  Fred.  Leonard,  i.  418. 

''  ilitfe 
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fe  parts  new  ;  for  Ihe  was  not  only  publickly 
"  contradedhutJ}ated2iS  a  Bride,  and  folemnly  bed- 
"  ded ;  and  after  Ihe  was  laid,  there  came  in  Maxi- 
"  milian's  ambaffador  with  letters  o^ procuration^  and,  ■ 
"  in  the  prefence  of  fundry  noble  perfonages,  men 
"  and  women,  put  his  leg  (ftript  naked  to  his  knee) 
*'  between  the  efpoufal  fheets,  to  the  end  that  that 
"  ceremony  might  be  thought  to  amount  to  dtconfum- 
''  mationy  (u)  As  Maximilian,  however,  was  al- 
moft  in  the  neighbourhood  of  his  Bride,  it  got  him 
(and  not  undefervedly)  the  reputation  of  a  "  cold 
wooer,"  and  at  all  events  was  the  caufe,  as  we  have 
ihewn,  of  the  rupture  of  his  marriage,  (v) 

As  the  laws  which  governed  the  marriages  of  the 
princes  of  Europe  were  thus  of  the  utmoft  confe- 
quence  to  the  ftate  of  their  politics,  fo  alfo  mull  have 
been  the  laws  which  governed  the  rupture  of  thofe 
I33arriages  ;  and  this,  as  there  was  no  common  court, 
to"  decide  between  fovereigns,  mull  have  been  a  mat- 
ter of  confiderable  nicety.  The  proceedings,  how- 
ever, upon  it,  were  comparatively  regular,  and  add 
to  the  proofs  of  pur  point,  that  the  laws  of  the  na- 
tions of  Europe  were  peculiar  to  themfelves,  and 
dependent  upon  their  particular  fyllem. 

We  have  feen  in  a  former  chapter  (zv)  that  the 
Pope  claimed  to  himfelf  the  jurifdidion  of  matrimo- 
nial caufes,  as  failing  peculiarly  under  eccleliallical 
Jaw  ;  and  it  were  endlefs  to  recite  the  vail  variety 
of  cafes  in  which  he  took  cognizance  of  divorces^ 
either  on  account  of  the  marriage  having  been  con- 
traded  within  forbidden  degrees  or  from  other 
caufes.  •    ..      •  • 

(u)  Bacon.  Hen.  VII. 

{v)  "  They  faid-,  {the  friends  of  Ch.  VIll.)  that  it  was  am 
"  a'-i^ument  that  Maximilian  was  a  zuiciozoer,  and  a.  cold  wooer, 
"  that  could  content  himfelf  to  be  a  bridegroom  by  deputy,  and 
"  would  not  make  a  little  journey  to  put  all  out  of  queftion."— • 
Id.  49.  , 

(vj)  Chap.  XIII. 

Towards 
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Towards  the  middle  of  the  fourteenth  century, 
however,  when  the  enipu"e  w^as  declaied  iadtpen- 
dent  of  the  Pope,  this  jarifdiction  w^as  ihared  with 
him  by  the  Emperor,  at  leaft  as  far  as  the  V:.;'^'als  of 
the  empire  were  concerned.  In  the  CcdexEijlo- 
maticus  of  Leibnitz,  there  is  a  long  and  formal  Lei- 
ter  of  Divorce,  awarded  by  Lew  is  of  Bavaria,  to 
Margaret  dutcheis  of  Carinthia,  and  John,  a 
fon  of  Bohemia,  which  profefles  to  proceed  upon 
the  principles  of  the  divine  Jazu,  as  explained  by  the 
moil  approved  doctors.  The  caufe  for  divorce  was 
impoteficy ;  and  the  letter  recites,  that  the  Emperor 
had  examined  the  matter  with  the  utmoft  attention, 
both  of  himfelf,  and  by  his  agents,  according  to 
the  deiire  of  the  parties ;  and  difcovering  that  the 
dutchefs  was  fiill  a  virgin,  and  the  defeds  of  her 
hulband  natural  and  incurable,  he  pronounces  (legi 
divinae  conformiter,  ficuti  certum  eft,  et  alTerunt 
facrse  fcripturse,  live  leges  di\  inse,  atque  civilis  fen- 
tentise  fufficientes,  ac  comprobati  dodores  ;)  that 
both  of  them  fhall  for  ever  be  divorced  from  all 
bond  of  matrimony,  and  be  allowed  to  difpofe  of 
themfeives,  that  is,  their  proper  perfons,  and  all 
iheir  goods,  rights,  and  things,  as  well  moveable  as 
immoveable,  as  either  fhall  think  fit.  [x) 

The  marriage  thus  annulled,  might  have  united 
the  kingdom  of  Bohemia,  and  the  dutchy  of  Carin- 
thia,  under  one  head  :  it  was  prevented  by  the  fen- 
tence  of  divorce  ;  and  Margaret  immediately  after- 
wards beftowed  herfelf,  by  virtue  of  that  fentence, 
upon  Lewis,  Margrave  of  Brandenburg,  {y)  Such 
then  were  fome  of  the  governing  principles  of  thofe 
laws,  upon  which  the  Hate  of  Sovereignty  in  Eu- 
rope, was  made  in  a  great  meafure  to  depend,  {z) 

OF 

(at)  Leibnitz.  Cod.  Diplom.  Ti;4. 

iy)  Id.  lb.  ^  ' 

(z)  Upon  the  fubjecft  of  Dhorcea,  tKe  reader  will  recollect 
the  advice  given  b/  Cranmer  to  Hen.  VIII.  to  confult  the  Uni- 
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OF  TREATIES  OF  SALE. 


A  SECOND  inftrament  of  the  alienation  of  do- 
minion, was  the  regular  and  obvious  one  of  Sale,  or 
Exchange,  fo  frequent  in  the  pri^te  affairs  of  the 
world. 

\Vith>efpe6l  to  this  however^  there  were  many 
difficulties,  which  the  municipal  conilitutions  of  the 
different  States  muft  have  naturally  thrown  in  the 
way.  For  though  after  the  inftitution  of  property, 
every  man  who  polfeiTed  the  foil,  might  barter  his 
intereft  therein  to  another  for  a  valuable  conlidera- 
tion;  yet  that  inftitution  could  not  extend  itfelf  over 
the  rights  of  a  free  people.  The  government  there- 
fore of  a  particular  perfon  or  family,  which  a  free 
body  of  men  ^ight  have  ere6kd,  coyld  not  be  tranf- 
ferred  at  pleafure  by  that  family  to  another:  The 
confent  of  the  perfons  to  be  governed,  was  necelfary 
before  the  transfer  could  regularly  take  place. 

Such  Sale  or  Exchange  however  might  legitimate- 
ly be  affecled  in  States,  the  conftitution  of  which 
conlidered  them  as  the  abfolute  property  of  the  reign- 
ing family,  and  whofe  fubjeds  were  therefore  in  the 
nature  of  ferfs,  cliained  to  the  foil,  and  with  the  foil^j 
liable  to  be  fold  at  will. 

The  great  luminary  of  the  Law  of  Ifations,  has 
carried  the  rights  of  particular  families  over  their 
fubjedl  pretty  far,  in  his  account  of  what  he  calls 
patrimonial  kingdoms,  which  he  conliders  in  the  light 
of  abfolute  property,  [n)  Whether  his  account  of 
that  matter  be  well  or  ill  founded,  it  is  not  here  the 

verfities  of  Europe,  with  refpe^  to  the  Dhorce  which  the  Pope 
xetufed  to    pronounce.     A  corroborative  proof  of  the  union  pe- 
culiar to  the  nations  of  that  quarter  of  the  globe. 
{a)  Grotius  deg  B.  et  P.  L.  3.  ch.  11.  4.  See.  12.  11. 
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place  to  enquire;  fmce  however  the  true  fplrit  of 
philorophical  liberty,  may  have  recalled  men  from 
the  blind  fubmiffion  which  they  formerly  yielded  to 
the  defpotifm  of  one  man,  or  one  family ;  it  is  cer- 
tain that  the  fa6l  has  fometimes  exifted ;  and  the 
Defpot  therefore  who  received  fuch  fubmiffion,  en- 
joyed it,  or  fold,  or  bartered  it  away,  like  any  other 
property  which  he  polfelTed. 

There  are,  how^ever,  few  examples  of  the  fale  of 
the  rights  of  Sovereignty  in  the  greater  countries  of 
Europe,  the  Conflitutions  of  which  were  remarka- 
bly free;  and  they  are  confii  ed  chiefly  to  thofe  fmal- 
ler  provinces,  which  in  fome  meafure  refembled  the 
private  eftate  of  the  So\'ereign. 

Iq  130 1  Theodorie  Landgrave  of  Thuringia,  fold 
the  Marquifate  of  Lufatia  to  Burchard,  Archbifhop 
of  Magdebourgj  for  fix  hundred  marks  of  iilver  with 
all  its  inhabitants. — "  Iniiiper  cum  minifterialibus, 
"  Vafallis  &  Manciplis,  et  aliis  hominibus  cujui- 
"  cunque  conditionis  in  jam  didta  terra  commorami- 
"  bus,"  &c.  {h)  In  the  fame  manner  in  13 1 1,  DanU 
zicky  Derfchovja,  and  Swiecce,  were  fold  by  the  Mar- 
grave  of  Brandenbourg  to  the  Grand  Mafter  of  the 
Teutonic  Order,  for  10,000  marks,  "  cum  caftris, 
"  caftellis,  .vellis,  Monetis,  Teloneis,  foris,  cum 
*'  Agris,  cultis  et  incultis,  viis  et  inviis,  pafcuis,  fyl- 
"  vis,  nemoribvis,  lacubis,  paludibus,  venationibus, 
'^  pifcationibus,  borris,  melleficiis  cum  omni  utilitate 
"'  et  fruaibus,"  {c) 

In  1333,  the  city  and  territory  of  Mecklin,  were 
fold  by  a  regular  Treaty  of  Saky  between  the  Bifhop 
of  Liege  its  Sovereign,  and  the  Earl  of  Flanders, 
for  100,000  reals  of  gold  and  fealty  referved.  {d) 
About  the  fame  time,  the  city  and  county  of  Lucques, 
were  fold  by  John  of  Luxemburg,  king  of  Bohemia, 

(b)  Dd  Mont.  I.  350.  (c)  Id.  I.  365. 

(d^  Preuves  des  Troph.  de  Brab.  ap.  du  Mont.  i.  164. 

to 
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to  Philip  of  Valois,  for  i8o,oco  florins;  (e)  an,d  fe- 
yeral  years  afterwards,  the  fovereigmy  of  Franken- 
Itein,  was  fold  by  the  Duke  of  Silefia,  to  the  King 
of  Bohemia  for  2000  marks.  (/)  The  poiTeffion  of 
./Vvignon  by  the  Popes,  fo  celebrated  formerly,  and 
which  lafted  till  our  prefent  days,  was  originally 
owing  to  a  fmiilar  deed  of  falc ;  Clement  VI. 
having  bought  it  of  Jane  Queen  of  Naples,  and 
Countefs  of  Provence,  for  80,000  florins,  (f ) 

The  full  interefl  alfo,  w  ich  gave  men  ^  title,  to 
fell  their  dominions  outright,  was  attended  with  the 
confequent  title  to  mortgage  the  temporary  enjoyment 
of  them  ;  and  this  was  the  cafe  with  Robert  duke 
of  Normandy,  whofe  religious  and  inilitary  ardour 
for  the  tirft  CrufaJe  being  repreifed  for  want  of  mo- 
ney, (no  neweSf  fays  Speed  to  his  coffers)  he  was  in- 
duced to  mortgage  his  Dutchy.for  6,666  pounds 
w^eight  of  fllver,  to  his  brother  William,  and  gave 
him  poifeflion  of  it  before  his  dep.^rture.  (h) 

The  power  of  felling  while  in  a£iual  poifeflion, 
conferred  at  the  fame  time,  the  right  to  fell  the  re- 
verfion.  In  14.70,  Lewis  XI.  whofe  eye  had  beea 
long  fixed  upon  the  annexation  of  Britacny  to  the- 
crown  of  France,  upon  default  of  male  offspring  in 
Francis  II.  hcught  the  rights  of  the  houfe  of  Pen- 
thievre,  the  next  male  heirs  in  reverfion ;  (0  and 
fifteen  years  later,  his  fucceffor  Charles  VIII.  pur- 
chafed  the  right  to  the  whole  Empire  of  Conflanti- 
nople.  The  famous  Bajazet,  had  long  been  ia 
pofleflion  of  this  iiluflrious  remnant  of  the  Roman 
power;  but  Andrew  Paleologus,  the  nephew  of 
the  laft  Chriftian  Emperor  Conflantine,  was  confi« 
dered  by  the  Chriftians  as  the  rightful  heir  to  tlie 
throne.     This  prince,  who  lived  in  exile  in  Italy, 

((?)  Du  Puy.  Droits  du  Roi  F.  C.  fur  plus.  Etats,  &:c.  p.  70. 
(/)   Du  Mont.  Corps.  Dip.  2.  155. 

(.cr)  Leibn.  Cod.  Dip.  aco  {}{)  Speed.  441. 

(z)  Gamier,  i.  494. 

and 
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and  knew  the  chimerical  views  of  the  King  of  France* 
fcrupled  not  to  part  with  an  imaginary  title  for  a  real 
pgfl'eflion.    He  therefore  entered  into  a  regular  Treaty 
of  Sa/e  with  the  Cardinal  de  Gurk,    by  which  he 
parted  with  all  his  right  and  title  to  the  Imperial, 
crown  in  favour  of  Charles,  upon  the  following 
conditions  :  That  the  King  fhould  affign  him  an  an- 
nual penfionof  4300  ducats,  and  an  eftate  in  lands, 
either  in  France  or  Italy  of  ,5000 ;  that  he  Ihould  give 
him  the  command  of  one  hundred  men  at  arms ;  ufe 
his  good  offices  with  the  Pope  to  continue  his  pen- 
fion  of  8000  ducats;  and  eftablifh  him,  "  after  the 
**  conqueft  of  the  Empire  by  Charles,  in  the  defpo- 
"  tifm  of  the  Morea ;"  for  which  he  Faleologus,  was 
to  fend  him  annually  to  Conflantinople  a  white  horfe 
by  way  of  homage,  {k)    This  Convention  was  drawn 
up  by  two  Notaries,  and  ratified  by  the  King,  who 
in  confequence  of  this  purchafe,  appeared  at  his  Co- 
ronation at  Naples,  cloathed  in  the  ornaments  of  the 
Imperial  dignity,  and  made  no  fcruple  of  profeffing 
his  defjgn  to  proceed  againft  Conflantinople,  forti- 
fied with  the  double  title,  with  which  the  common 
rights  of  Ghriftians  againft  Turks,  and  the  purchafed 
lights  of  Paleologus,    would  thus   inveft  him.  (/) 
The  whole  purchafe  and  the  confequent  condud  of 
Charles,  are  inftances  of  the  Law  of  Nations,  fnigu- 
larly  operated  upon,  by  Treaty  and  Convention. 

To  this  head  (on  account  of  the  iimilarity  of  the 
principle  which  governed  it,)  I  might  alfo  refer  the 
cuftom  of  alienating  dominion  and  fovereignty,  by 
Beqjjest,  and  by  adual  Deed  of  Gift.  Inftances 
of  the  hrft  muft  be  frequent  in  the  reader's  recollec- 
tion, and  the  fame  power  which  could  difpofe  of  the 
whole  Sovereignty,  had  almoft  of  courfe  the  right 
of  altering  the  fucceftion.  Thus  Charles  II.  king 
of  Sicily,  and  Count  of  Provence,  in  1308,  ordain- 

(Ji)  Garnier.  2.  429.  (/)  Id.  462. 

ed 
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ed  by  will,  that  the  male  heir,  though  farther  re- 
moved, fhould  fucceed  to  the  County,  before  the  fe- 
male, though  nearer  to  the  common  ftock.  {ni) 
Adoptions  alfo,  which  fometimes  conferred  very  im- 
portant rights,  and  gave  birth  to  coniiderable  revo- 
lutions, took  their  origin  from  the  fame  fource.  The 
claims  of  Charles  VIII.  upon  Naples  in  the  fif- 
teenth century,  and  the  celebrated  invaiion  of  that 
country  in  confequence  of  them,  were  ultimately 
founded  upon  the  Adoption  of  Lewis,  Duke  of  An- 
jou,  by  Jane  I.  Queen  of  Naples,  in  1380;  and  the- 
rights  conferred  by  this  adoption  were,  as  might  be 
fuppofed,  laid  before  all  Europe  by  a  foiemn  and 
public  Deed,  (n) 

Of  Deeds  of  Gifly  there  is  a  remarkable  cafe  in  the 
hiftory  of  Daupliiny.  That  provinc<i  had  become  an 
independent  State  in  the  confafions  which  took  place 
after  Charlemagne.  In  confequence  of  the  then  al- 
lowed rights  to  create  Kings,  the  Emperor,  Lewis 
V.  in  the  fourteenth  century,  created  the  Dauphin 
Humbert,  King  of  the  kingdom  of  Vienna ;  to  v/hich 
he  added  the  lingular  privilege  of  difpoiing  of  his  fo- 
vereignty  at  willj  whether  during  life,  or  after  his 
death.  It  was  by  virtue  of  this  conflimtion,  accord- 
ing to  the  writers  on  the  Droit  Public,  that  Humbert, 
in  1343,  ceded  his  dotninions  to  Philip  of  Valois, 
by  a  folemn  Deed  of  Gift*  {0)  By  a  fimilar  Deedj 
and  upon  a  like  principle,  the  Emperor  Henry  VI. 
had  inverted  Richard  L  of  England,  with  the  an- 
tient  kingdom  of  Aries ;  and  Baldwin,  Emperor  of 
the  Eaft,  imitating  this  iliufcrious  prerogative,  con- 

,    (m)  Leibnitz.. Cod.  Dip.  5  r-i  (w)  See  Leibnitz.  237.    ~ 

(0)  Pfeffel.  Droit,  pub.  d'allernagne.  i.  541.  Henault.  Hift, 
Chron.  1.315.  there  were  three  Treaties  concerning  thia  tranf- 
aflion;  one  in  1343;  one  in  1344;  and  the  final  one  in  1549. 
Humbert  retired  into  a  Convent.  The  Deeds  are  in  Leibniiii 
Cwl.  Dip.  158. 

ferred 
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ferred  upon  the  Duke  of  Burgundy,  in  1  q.(>^^  the 
kingdom  of  Theflalonica.  (/) 


OF  TREATIES  OF  PROTECTION. 

IT  was  alfo  by  Treaties  and  pofitive  Conventions^ 
that  particular  ftates  vefted  in  others,  certain  high 
powers,  v/hich  gave  them  confiderable  privileges 
with  refpedl  to  the  parts  they  were  to  a6l  among 
other  States,  though  it  did  not  ahogether  deftroy 
their  own  Independence,  or  take  from  them  the  pol- 
feflion  of  their  internal  government.  This  was  what 
was  called  an  Uneqjjal  Alliance,  by  which  a 
fmaller  State  often  parted  with  the  height  of  its  So- 
vereignty, to  fome  one  more  powerful,  in  exchange 
for  the  protedlion  and  confequence  which  it  might 
derive  from  the  name  and  ftrength  of  the  other.  In 
this  cafe,  the  greater  State  took  upon  itfelf  the 
charge  of  defending  the  fmaller,  and  acquired  in  re- 
turn a  right  of  interference  in  its  political  ajSairs,  and 
hence  another  legitimate  caufe  for  aftion  upon  the 
theatre  of  Europe.  Of  this  we  have  an  example^ 
in  the  fhort,  but  clear  and  precife  terms  of  the  con- 
vention between  John,  King  of  England,  and  the 
King  of  Man,  in  1205,  preierved  in  Rymer.  It 
runs  thus ;  "  Rex,  &c.  omnibus,  &c.  Sciatis,  quod 
**  fafcepimus  diledum  confanguineum  noftrum,  Re- 
*'  ginaldum  regem  Mannis,  in  cuflodiam,  protedi- 
*'  onem,  et  defeniionem  noftram,  et  omnes  terras,  et 

{p)  He  conferred  it  "  conTiJerant  et  veant  le  bien,  I'oner,  le 
"  profit,  et  i'avanceme  ut  qu  nos  peut  venir  en  I'Empire  de  Ro- 
'■  manie,  dou  noble  Baron  Hijr^ue  due  de  Bourgoigne-'*  Perard. 
Rec.des  pieces  curicufes.  lerv.  d  I'Hift.  de  Bourg.  508.  For  other 
cafes  fee  Du  Mont.  i.  288,  337,  362.  Kscu2iides  Traitez.  1. 171, 
T85,  430,  583,  &c.  Leibnitz.  C20,  382.  •' 

**  homines 
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manifefto  and  memorial  had  now  grown  pretty  ilni- 
veijal,  and  the  treaties  that  were  made,  were  mal- 
iers  oi  record ;  theie  treaties  of  Re^mnciation,  and  the 
publication  of   rhem  to  all  the  world,  became,  it 
was  fuppofedj  a  fufficient  depofit  of  future  arrange- 
ments.    They  were  thus  preferved,  as  it  were,  in 
the  Chcaicery  of  Europe,  («)  and  the  various  nations 
looked  Lo  them,  as  to  one  of  tl:e  bafes  of  their  poli- 
tical  coiidud,    and    the  guide  of   their  legitimate 
claims.     The  fcurity  it  mufl  be  owned,  was  not  of 
the  flrcnge'^,  and  'o'jUcr  did  not  fail  to  breali  it  down 
but  too  frequently.     It  v\  as  however  the  only  one 
which  the  in-ependeu' e  of  States  could  admit  of; 
whenever  juilice  prevailed   over  ftrength,  it  was  of 
fnfricier  t  force;  and  wherever  it  failed,  the  power 
of  the  mod:  regular  tribunal  would  poiTibly  not  long 
have  reliltc'd.  : 

In  the  proceedings  concerning  the  fuccefficn  of 
France  and  I^avarre  in  the  fourteenth  century;  we 
have  a  full  example  cf  Renunciaticri.  In  the  year 
13 16  Lewis  X.  King  of  France  and  Navarre  died, 
leaving  but  one  child,  the  Princefs  Jane.  The  con- 
flitution  of  Navarre  vefted  the  kingdom  immediate- 
ly in  J  am  e;  but  the  fucceffion  of  France  was  difput- 
ed  by  the  next  male  heir  Philip  V.  At  that  time 
the  Salic  law  concerning  the  fucceffion,  was  not  fo 
well  underficod,  and  the  Duke  of  Burgundy,  the 
guardian  and  next  of  kin  to  the  Princefs,  raifed  a 
confiderable  party  againft  Philip,  in  which  he  was 
ioined  by  the  latter's  own  brother,  the  Count  de  la 
Marche.  The  matter  was  compofed  by  treaty,  a 
valuable  confideratiou  was  paid  to  Jane  for  the 
rights  which  Ihe  might  poUefs  over  the  kingdom  of 

(^11)  The  common  addrefs  of  thefe  Treaties  was,  Omnibus 
Chriili  fidelibus,  &c.  or  ad  univevfitatis  veftrse  noiitiam  volumus 
pervenire  qijod.  &c.  or,  noverit  Univerftt az  niejlra.  Kymer.  Du 
Moot.  &  Leibnitz,  paffim.  \ 
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France,  and  which  fhe  confeffedly  had  to  the  king-t 
dom  of  Nax^arre,  and  a  regular  and  folemn  renuncU 
ation  of  all  thofe  rights,  was  made  in  her  name  by 
the  Duke  of  Burgundy,  (v)  This  treaty  only  extend- 
ing to  Philip  and  his  iffue,  and  that  Prince  dying 
without  children,  a  fimilar  one,  attended  with  a  fi- 
milar  renunciation,  was  made  between  Charles  IV. 
and  the  fame  Duke,  {zv) 

But  one  of  the  moil  important  inftances  of  this 
fort  of  cuftom  that  occurs  in  the  earlier  ages,  is  to  be 
found  in  the  twelfth  article  of  the  Treaty  of  Brk- 
TiGNY,  which  ended  the^ong  wars  of  Edward  III. 
in  fupport  of  his  claim  upon  France.  By  that  article 
it  was  agreed,  that  two  mutual  renunciations  fliould 
be  made  by  the  families  of  France  and  Eugland. 
King  John  and  his  eldeft  fon,  were  to  renounce  for 
ever,  all  claim  to  jurifdidion  and  Sovereignty  as 
Lords  Paramount,  over  all  the  places  ceded  by  the 
treaty  to  Edward;  who,  in  like  manner,  with  the 
Prince  of  Wales,  was  to  renounce  on  his  part  all 
rights  and  title  to  the  crown  of  France,  [x)  Thefe 
conditions  were  duly  executed  by  the  King  of  France, 
whofent  a  formal  Deedoi  Renunciation  to  Bruges,  ^  in 
conformity  to  his  agreement;  though,  according  to 
the  French  hillorians,  his  example  was  not  followed 
by  Edward  \y) 


OF  TREATIES  OF  CONFEDERATION. 

IN  the  laft  place,    Treaties   produced  a  change 
among  the  iovereignties  of  Europe,  in  confequence 

{■v)  Trefor   des   Chartres    ap.  Velly.  4.    .;i5.   Leibnitz.  Cod- 
Dipl    70. 

(«.)  Preuves  de  THift,  d'Evreux.  ap  eundi  386. 

yx)  Rj'm.6.  179. 

ij)  Adej  M.  S.  de  I'exec.  du  Tr.  de  Bret,  Villaret.  I.  234. 
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of  the  various  federal  alliances,  of  which  they  were 
the  immediate,  and  indeed  the  fole  inftrument. 

It  was  through  their  means,  that  the  nations  of  the 
world  were  made  to  underftand  infonn,  that  a  new 
State  was  introduced  among  them  ;  and  therefore 
that  the  members  which  had  coalefced  in  the  alliance, 
were  henceforward  to  be  viewed  under  a  new  rela- 
tion. In  this  manner  therefore  a  number  of  fmall 
Communities,  or  Provinces,  betngy  each  of  them.  So- 
vereign 'within  themfehes,  might  unite  their  Sove- 
reignties, and  become  one  power ;  and  the  Confede- 
ration thus  formed,  might  through  the  fame  inftru-^ 
ment,  receive  within  its  pale,  any  other  Communi- 
ties which  chofe  to  join  it.  Even  private  individuals, 
(could  we  fuppofe  any  number  of  them  to  be  found 
who  had  not  yet  entered  into  fociety,)  might  thus  by 
Convention,  form  a  body  politic ;  and  as  it  was  by 
the  means  of  Treaties  among  one  another,  that  thefe 
leagues  were  firft  efiedled;  fo  alfo,  it  was  by  Treaties 
with  other  States,  that  their  union  was  acknov/ledged 
to  be  legitimate. 

Of  all  this  we  have  examples  in  the  ages  before 
us;  the  moft  illuftrious  of  which  are  the  confedera- 
tion of  the  German  States,  of  the  Swiss  Can- 
tons, and  of  what  was  called  the  Teutonic 
Hanse. 

It  is  very  true  that  the  firfl:  of  thefe,  had  been  for 
a  long  time  one  integral  nation,  (if  I  may  fo  term  it,) 
the  Sovereignty  of  which  was  poileifed  undivided  by 
the  King  of  Germany,  who  v^-as  at  the  fame  time  by 
election  Emperor  of  the  Romans,  But  it  is  well 
known  that  by  degrees,  it  fplit  into  a  vaft  variety  of 
States,  all  of  them  fovereign  within  themfelves, 
though  united  in  one  great  Confederation,  v.ith  an 
eleSedKing  for  their  head.  The  balls  of  this  Confe- 
deration, is  a  Public  Dked,  known  by  the  name  of 
the  Golden  Bull;  which  fixed  the  exad  rights  of 
the  diiferent  component  States,  and  announced  to  all 

the 
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the  world,  the  places  they  were  to  hold  in  Europe. 
From  that  Deed  therefore,  explained  and  enlarged 
alfo  by  numberlels  important  Treaties,  the  integral 
authority  of  the  firft  kings  was  known  to  be  divided 
among  a  number  of  inferior  Sovereignties,  which  all 
other  States  were  accordingly  bound  to  acknow- 
ledge as  fuch,  unlefs  they  had  other  particular  caufes 
for  denying  it. 

In  the  fame  manner  it  was,  that  the  Swiss  Con- 
federation arofe ;  which  however,  as  is  well 
known,  was  rather  an  Alliance  of  Confederations, 
than  one  general  coalition  of  all  the  Helvetic  States. 
One  of  the  earlieft  inflruments  of  union  that  was  en- 
tered into  by  this  celebrated  and  interefling  people, 
{ 13 15)  purports  to  be  an  alliance  almoft  between  the 
individuals  fhemfelves  of  the  contra6ling  Cantons; 
the  Deed  running  (though  coUedively)  in  the  name 
of  the  Peafants  only.  "  A  cette  caufe,"  fays  the  re- 
cord, "  Nous  les  Payfans  d'Ury,  de  Schwitz  &  d'Unr 
"  derwalden,  faifons  a  fcavoir,"  &c.  [z)  In  the 
next  alliance,  which  was  with  the  Canton  of  Lucerne, 
by  the  three  Cantons  already  united,  (1332)  the  ftyle 
is  preferved  ;  and  the  Deed  purports  flill  to  be  made 
by  the  Peafants  above  mentioned,  though  Lucerne  af- 
fumes  the  dignity  of  a  State,  under  the  name  of  Ad^ 
voyer,  Confeillers  &  Bourgeois,  (a)  In  a  third  Deed, 
which  took  in  Zurich,  (1351)  the  three  original  Can- 
tons quit  the  appellation  of  Peafants,  and  appear  as 
one  State  in  conjunction  with  Lucerne,  under  the 
common  government  of  Advoyer,  Confeil,  et  Bour- 
geois, (b)  In  a  fourth  alliance,  with  Berne,  (1353) 
in  which  the  three  firfl:  Cantons  ftand  alone,  (the 
State  of  Lucerne  not  entering  into  ir,)  they  return  to 
their  original  charader  of  Pavfans.  (c) 

It 

(z)  Lelbnjtz.  Codex.  Dipl.  69.  (a)  Id.  141. 

(b)  Id.  189. 

(c)  Au  noin  de  Dieu  Amen  Ndus  I'Advoyer  et  les  Bourgeois  de 
la  vllle  de  Brr^is  en   deferr,  et   les  Amans  et  P.iyfxns  d'Uri,    &c. 

Icavoii- 
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It  is  needlefs  to  point  out  to  the  reader,  that  it  wss 
through  the  operation  of  thefe  Treaties,  that  the 
Swifs  Feafautry  erefted  themfelves  into  independent 
States;  and  that  from  the  Treaties  which  v. ere  af- 
terwards made  with  them  by  other  powers,  their  So- 
vereignty came  ultimately  to  be  acknowledged. 

But  the  mod  remarkable  example  of  a  new  and 
powerful  b^tate,  arifmsf  out  cf  the  federation  of  a 
number  of  fmaller  communities  by  Treaty^  is  to  be 
difcovered  in  the  famous  Alliance  called  the  Han- 
sEATic  League- 

The  nature  of  this  celebrated  Union,  developes 
principles  which  were  unknowm  before  in  Europe, 
and  probably  in  the  world;  and  the  w^hole  of  its 
CkDuftitution  difcovers  to  us  a  refinement  which  was 
attended  with  fuch  important  confequences,  that  it 
is  wonderful  that  Sovereigns  could  have  fuffered  it 
to  exift. 

The  alTociation  was,  if  I  may  fo  call  it,  nrtifciaL 
It  exercifed  the  rights  of  Sovereignty,  and  for  a  long 
time  took  its  rank  among  the  States  of  the  v;orld, 
though  compofed  of  members,  which  were  fo  far 
from  being  iudependent  themfelves,  as  adually  to 
form  fubordinate  parts  of  other  Empires.  A  fev/  of 
the  cities  were  indeed  free  and  Imperial ;  but  Ham- 
burgh itfelf,  the  richefl  and  moil  important  of  them 
all,  iiad  been  entirely  dependent  upon  the  dutchy  of 
Holftein;  and  even  long  after  it  had  hough  its  liber- 
ty of  Denmark  in  1225,  it  was  allowed  no  feat  in 
the  Diet^  and  of  courfe  could  not  be  ccnfidered  as  a 
State  of  the  Empire,  'd) 

This  v^ell  known  League  was  originally  formed 
for  mere  commercial  purpofes ;  {e)  and  the  immedi- 

fc:ivo;r  faifans,  &c.  (Id.  196)  For  n  fummary  of  the  Swifs  Alli- 
ances fee  Heifs.  2,  ch.  27. 

(d)  Pleifel.  Droit,  pub.  d'AIIemapne,  i.  378. 

(1?)  See  the  account  of  the  various  privilcpei  granted  to  them 
by  diifereat  Sovereigns.     Werdenhagen.  Tit  Rep.  I^ans.  c  15. 
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ate  obje6l  which  brought  them  together,  was  the  de- 
fence of  their  trade  from  the  Pirates  that  infeiied  the 
Baltic.  The  accomplilhment  of  this  important  end, 
and  the  long  fucceflion  of  wife  meafures  which  were 
afterwards  purfued,  contributed  fo  evidently  to  their 
profperity,  that  they  received  almoil  daily  accelTions 
to  their  alliance  in  all  the  principal  trading  cities  of 
Europe.  Excluiive  of  the  cities  of  Hamburgh, 
LuBEc,  and  Bremen,  (which  as  they  were  tlie 
founders,  fo  they  are  now  the  only  remnant  of  this 
famous  AlTociation,  "i  Places  the  moft  remote,  and 
the  moft  important,  in  various  countries  of  Europe, 
joined  intereft  with,  and  were  received  among  them. 
Eighty  of  the  moft  powerful  cities  of  Germany, 
formed  the  bails  of  the  alliance ;  France  furniilied  it 
with  Rouen,  St.  Malo,  Bourdeaux,  Bayonne,  and 
Marfeilles:  Spain,  with  Barcelona,  Seville,  and  Ca- 
diz; the  ]  ow  Countries,  with  Antwerp,  Dort,  Am- 
fterdam,  Bruges,  Rotterdam,  Oflend  and  Dunkirk: 
Italy,  with  Leghorn,  Meffina,  and  Naples ;  Portu- 
gal, wiih  Lifbon;  and  England,  with  London,  (y) 
Thus,  the  moft  opulent  of  the  Union,  were  fingly 
under  the  controul  of  various  powerful  Sovereigns, 
though  taken  colleftively,  they  formed  an  exteniive 
and  independent  State. 

A  power  fo  immenfe  as  this  Confederation   cotjld 
have  fuppiied,  wou'd  have  been  by  far  the  moft  for- 
midable maritime  force  which  the  world  had  known, 
had  not  the  rights  of  others,  ib  evidently  interfere 
with  almoft  every  one  of  its   indhiduii  memberr 
Notwithftanding  this  however,  and  the  definition  c' 
it  that  has  been  given  by  the  author  of  the  Coutume- 
de  la  Mer,  (which  cqd.^uqs  \x  fo  a  mere  "  partivin.i- 
'*  tion  of  privileges,  granted  by  feveral  Kings  arid 
''  States ;"  {g)  it   carried  its  views  far  beyond  the 


(/^)  Keifs.  Hift.  de  I'Empire,    2.  343. 
is)  Coutumes  de  la  Tvier.  180. 
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bounds  of  Commerce,  and  fiouriflied  as  a  Sovereign 
Po-^ijer,  or  at  leaft  exerdfeJ  Soverei  n  Righu,  till  the 
middle  of  the  fifteenth  century,  with  ccnlideiahle 
ftrength  and  vigour. 

From  what  has  been  ftated  concerning  the  deben- 
dency  of  the  component  parts  of  this  Alliance,  ^nd 
the  annihilation  to  which  it  was  almoft  momentarily 
fubjed,  according  as  the  policy,  or  even  the  cap)  ice 
of  other  Sovereigns  might  determine;  it  may  appear 
inaccurate  to  have  mentioned  this  Confederation  as 
a  State.  It  has  indeed  been  afferted  in  form,  by  an 
author  of  the  laft  century,  that  it  was  merely  fuch  an 
Alliance,  as  many  Commercial  Companies  have  ex- 
hibited hnce;  that  it  never  conflituted  a  Republic,  or 
State ;  and  could  only  be  confidered  as  a  Society  of 
Merchants,  not  of  Sovei^eigris ;  {h)  as  a  proof  of 
which,  if  the  Treaties  ihey  have  made  \^  ith  France, 
and  England,  are  examined,  they  u ill  be  found,  he 
obferves,  to  relate  fblely  to  tlie  confirrnation  and  re- 
newal of  certain  pri\  ileges  and  immunities,  (z) 

This  is  the  opinion  of  Abraham  Wicguefort,  and 
the  purpofe  of  his  afiertions,  and  his  reafoning,  is  to 
{hew,  that  not  being  Sovereigns,  they  had  no  right 
to  fend  Ambaifadors.  The  cafe  which  gave  occali- 
on  to  his  enquiry,  was  iimpiy,  whether  the  words 
Ambajjador  Deputies,  which  defer ibed  fome  of  their 
agents  in  their  credentials,  ^ave  them  abfolutely  the 

(«)  Pour  dire  ce  qui  en  eft,  la  Ha,  fe  Teutor-ique  n'a  jamaif 
fait  un  Etat,  r.i  u.e  llepiiblique-,-rr!°  pouvoit  etre  coni^de;6  que 
comme  une  Societe  dt  Murchands:  tu  \o\x  au  plus  que  comme 
les  Compagnies  qui  fe  lont  formee?  pour  les  deux  Irdes  dans  les 
provinces  Unies. — Etant  con.pol6t  de  ville?,  qui  ctoient  la  pluf- 
part  mun:c2pales,  et  qui  n  avoier.t  point  de  maiquts  de  Sowjerain^ 
tie  dii  tour,  inaJs  dependoient  de  Princes  qui  les  ^ou\ernoient 
comme  leurs  autres  Sujets ;  elles  ne  pouvoir.L  faiie  enue  elles 
qu'une  Societe  de  Marckands,  et  ron  une  Alliance  de  Souverain 
a  Souverain. 

Wicquefort  de  i'AmbalTad.  L.  i.  S.  2. 

(7)  Wicquefort  de  1'  Ambafiad.  lb. 

(^haradlcr 


TREATIES  AND  CONVENTIONS.  16$ 

charader  of  Ambajfadors ;  and  it  was  determined  by 
the  Court  of  France,  where  the  queftion  arofe,  (1645) 
that  they  did  not.  It  does  not  however  apply  to  the 
point  in  queftion,  and  I  have  mentioned  it  merely  in 
order  that  we  may  examine  a  little,  this  pofition  of 
Wicguejort. 

We  have  already  mentioned,  that  the  Conftitu- 
tion  of  the  Hanfeatic  League  was  a  remarkable  one. 
It  was  fo  much  fo,  that  were  it  abftradled  from  a 
number  of  ftrong  fads  in  their  hiftory,  we  fhould  not 
hefitate  to  agree  with  Wicquefort.  Thofe  fads 
however,  fo  completely,  and  fo  frequently  denounce 
the  adions  of  Sovereigns  ;  and  paifed  off  fo  entirely 
without  conteftation  upon  that  ground  ;  that  a  very 
curfory  view  of  them  muft  oblige  us  to  admit,  that 
if  they  adually  were  not  Sovereigns,  they  were  at 
leaft  in  the  daily  exercife  of  all  the  rig^hts  of  Sove- 
reignty. 

In  136 1,  war  breaking  out  between  Sweden  and 
Denmark;  WaldemarIII.  king  of  the  latter  coun- 
try, made  a  defcent  in  the  Ifland  of  Gothland,  and 
plundered  the  rich  city  of  Wilbuy.  As  fome  of  the 
Hanfe  Merchants  were  involved  in  the  ruin,  (as  it 
iliould  feem  without  redrefs,)  the  League  in  revenge, 
confjcated  all  the  fhips  and  effeds  of  the  Danes, 
that  were  within  their  ports,  and  declared  war 
in  form  upon  the  King,  {k)  Into  this  war  they 
drew  by  alliance,  the  King  of  Norway,  the  Dukes 
of  Meckienburgh  and  Holftein,  and  feveral  other 
Princes.  And  after  various  fuccefs,  and  a  fhort 
peace,  the  war  broke  out  again ;  and  was  re- 
folved   upon,     after    a   folemn    deliberation    held 

(k)  Commovit  ea  G.thlsndla  devafratio  omnes  Germanias  Ci- 
vitates,  prafertim  illus  feptuaginta,  Capitahs,  quae,  iKiJJls  I: gat  is, 
hoftilia  Valdemaro,  ob  direpte  eorum  infigne  Emporium  fij- 
tyffnfe,  nuntiabant. 

Olaus  Mag.  Lib.  18.  p.  €gu 

^  '  bv 
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by  the  deputies  of  eighty  of  the  cities,  who  met  ia 
CongreCs  for  that  purpofe  in  Cologne.  (/)  In  confe- 
quence  of  this,  they  equipped  a  formidable  fleet, 
which  failed  ftraight  to  Copenhagen,  and  obliged 
the  King  to  make  a  peace,  and  yield  to  them  the 
SQand  of  Schonen  for  fixteen  years,  by  way  of  re- 
imburfement.  (w)  The  Treaty  was  fworn  to,  and 
guaranteed  by  a  immber  of  Princes,  (n) 

In  the  fifteenth  century,  we  fee  them  engaged  iii 
much  more  important,  though  lefs  fuccefsful  opera- 
tions; in  which  the  rules  of  their  conduct  feems  to 
have  been  founded,  not  fo  much  upon  commercialy  as 
political  principles. 

The  Kings  of  Denmark,  had  long  been  the  Defpots 
of  ihQ  North,  and  the  great  bulwark  betv;een  them 
and  the  Vandalian  cities,  (as  the  Teutonic  Hanfe 
were  fometimes  called)  was  the  Dutchy  of  Holftein. 
Eric  of  Denmark,  having  nearly  overwhelmed  the 
Princes  of  that  Country,  the  City  of  Hamburgh  re- 
prefented  to  the  League,  the  importance  ofoppoling 
his  progrefs,  and  the  neceifity  of  holding  the  balance 
between  them.  In  confequcnce  of  this  the  allied 
themfelves  v/ith  Holftein,  but  firft  fent  deputies  to 
Eric,  who  in  the  name  of  all  the  Hanfe,  exhorted 
him  to  peace  ;  which  being  refufed,  they  once  more 
exercifed  the  fovereign  right  of  declaring  war.  (o) 

III  the  courfe  of  this  war,  they  lent  a  fleet  againft 
Denmark,  compofed  of  more  than  two  hundred 
fbips,  having  twelve  thoufand  land  forces  on  board; 
(p)  and  the  Emperor,  who  w^as  the  ally  of  Eric, 
having  it  in  his  power  to  put  them  under  the  Ban  of 
the  Empire;  they  publifhed  a  manifefto  letting  forth 
that  -they  had  declared  war  in  defence  of  their  rights 
and  liberties. 

(/)  Mod.  Un.  Hia.  29.  102. 

{m)  Heifs.  2.  343.  («)   Mod.  Un.  Hift.  29.  203. 

(g)  Mod,  U/3.  Hift.  244.  (/)  Heifs.  2.  343. 
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Hoftilities,  were  at  length  put  an  end  to,  after 
having  lailed  nine  years;  and  the  peace  was  agreed 
upon  in  a  regular  Congrefs,  at  which  the  Deputies  of 
the  Hanfe  attended,  as  the  Allies  of  Holftein.  \,g) 

Now  I  own,  that  in  thefe  operations,  I  can  fee 
nothing  but  the  conduct  of  the  moft  regular  Sove- 
reign Power  ;  and  there  is  no  alternative  but  to  pro- 
nounce the  Hanfeatic  League  to  have  been  either  So- 
vereigns or  Freebooters.  The  manner  in  which  they 
conduced  themfelves,  however,  is  decidedly  in  fa- 
vour of  the  firll; ;  lince  Declarations  of  war  ;  Treaties 
of  Peace  ;  fvlanife floes  ;  Alliances  with  Princes,  and 
the  Guaranty  of  iegiiiniate  Sovereigns,  can  hardly 
be  entered  into,  except  by  thofe  w^ho  are  legitimate 
Sovereigns  themfelves. 

There  were  many  other  tranfadtions,  of  a  nature 
indeed  not  fo  decided,  but  which  all  of  them  in  like 
manner  take  their  rife  from  a  fuppofed  Sovereignty 
in  the  league ;  and  by  the  fifteenth  and  twenty- 
firft  articles  of  the  ordinances  agreed  upon  in  their 
affembly  held  at  Lubec  in  141b,  they  exercife  the 
power  of  corporal  punifhment,  of  imprifonment, 
and  even  of  life  and  death,  {r) 

Thus  much  then  for  the  more  prominent  a£ls  of 
Sovereignty  exercifcd  by  the  Hanfe.  But  if  we  al- 
fo  iafpeil  the  Treaties  alluded  to  by  Wicquefort  him- 
felf,  we  (hall  find  the  ftyle  of  them  very  different 
from  the  (lyle  of  fubordinate  contrads,  or  mere  char- 

(q)  MoJ.  Uo.  H'lfl.  C9.  -48.  155. 

(/■)  "  Nemo  arma,  i\cla,  aut  irilh-u,;r.enla  bellica,  &c.  piratis, 
*•  praedonibus,  homicd  s,  et  talibus  maiitiofis  vendito,  /-^^  p£sn:z 
"  vita."  Leibnitz  Cod.  Diplom.  _^T3.  If  any  ot"  a  fhip's  crew 
alfo  refufed,  when  in  diftrefs,  to  affift  in  preferving  the  cargo,  fo 
that  it  came  to  be  damaged  through  their  negligence, 

Tun:,  nebulones  capiivi  et  in  carcerem  adduci  debent,  /;:  mci- 
cuiqu:  c'Tuitats  illi  dep'-ehendi  poterunt;  atqiie  tunc  per  inte^^ros 
quatuordecim  dies,  non  aliier  quam  aqua  et  fch  pane  faturen'tur; 
ialtem  ad  lieceBitatein  vitae  fullentando,  ut  \\\  honeftate  iidelitas 
eo  redilus  conferviiur.     (Ibid.) 
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by  the  deputies  of  eighty  of  the  cities,  who  met  in 
Congrefs  for  that  purpofe  in  Cologne.  (/)  In  confe- 
quence  of  this,  they  equipped  a  formidable  fleet, 
which  failed  ftraight  to  Copenhagen,  and  obliged 
the  King  to  make  a  peace,  and  yield  to  them  the 
ifland  of  Schonen  for  fixteen  years,  by  way  of  re- 
imburfement.  (m)  The  Treaty  was  fworn  lo,  and 
guaranteed  by  a  immber  of  Princes,  (n) 

In  the  fifteenth  century,  we  fee  them  engaged  iii 
much  more  important,  though  lefs  fuccefsful  opera- 
tions; in  which  the  rules  of  their  condud  feems  to 
liave  been  founded,  not  fo  much  upon  co^nmercial,  as 
political  principles. 

The  Kings  of  Denmark,  had  long  been  the  Defpots 
of  the  Norths  and  the  great  bulwark  betv.een  them 
and  the  Vandalian  cities,  (as  the  Teutonic  Hanfe 
were  fometimes  called)  was  the  Dutchy  of  Holftein. 
Eric  of  Denmark,  having  nearly  overwhelmed  the 
Princes  of  that  Country,  the  City  of  Hamburgh  re- 
prefented  to  the  League,  the  importance  ofoppoling 
his  progrefs,  and  the  neceffity  of  holding  the  balance 
between  them.  In  confequence  of  this  the  allied 
themfelves  v/ith  Holftein,  but  firft  fent  deputies  to 
Eric,  who  in  the  name  of  all  the  Hanfe,  exhorted 
him  to  peace  ;  which  being  refufed,  they  once  more 
exercifed  the  fovereign  right  of  declaring  war.  (^5) 

In  the  courfe  of  this  war,  they  fent  a  fleet  againft 
Denmark,  compofed  of  more  than  two  hundred 
fhips,  having  twelve  thoufand  land  forces  on  board; 
ip)  and  the  Emperor,  who  was  the  ally  of  Eric, 
having  it  in  his  power  to  put  them  under  the  Ban  of 
the  Empire;  they  publifhed  a  maniiefto  letting  forth 
that  they  had  declared  war  in  defence  of  their  rights 
and  liberties. 

(/)  Mod.  Un.  Hi)1.  29.  102. 

(w)  Heils.  2.  343.  (;z)  Mod.  Un.  Hift.  -.<).  203. 

(0)  Mod.  Un.  Hill.  244.  (/)  Heifs.  2.  343. 
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Hoftilities,  were  at  IcQgth  put  an  end  to,  after 
having  laited  nine  years;  and  the  peace  was  agreed 
upon  in  a  regular  Congrefs,  at  which  the  Deputies  of 
the  Hanfe  attended,  as  the  Allies  of  Holftein.  \g) 

Now  I  own,  that  in  thefe  operations,  I  can  fee 
nothing  but  the  conduct  of  the  moil  regular  Sove- 
reign Power  ;  and  there  is  no  alternative  but  to  pro- 
nounce the  Hanfeatic  League  to  have  been  either  So- 
vereigns or  Freebooters.  The  manner  in  which  they 
condu6ted  themfelves,  however,  is  decidedly  in  fa- 
vour of  the  firfl ;  lince  Declarations  of  war  ;  Treaties 
of  Peace  ;  Manifeftoes;  Alliances  with  Princes,  and 
the  Guaranty  of  iegitimate  Sovereigns,  can  hardly 
be  entered  into,  except  by  thofe  who  are  legitimate 
Sovereigns  themfelves. 

There  were  many  other  tranfaftions,  of  a  nature 
indeed  not  fo  decided,  but  which  all  of  them  in  like 
manner  take  their  rife  from  a  fuppofed  Sovereignty 
in  the  league ;  and  by  the  fifteenth  and  twenty- 
firft  articles  of  the  ordinances  agreed  upon  in  their 
aifembly  held  at  Lubec  in  14.1b,  they  exercife  the 
power  of  corporal  punifhment,  of  imprifonnient, 
and  even  of  life  and  death,  {r) 

Thus  much  then  for  the  more  prominent  ads  of 
Sovereignty  exerciCcd  by  the  Hanfe.  But  if  we  al- 
fo  infped  the  Treaties  alluded  to  by  Wicquefort  him- 
felf,  we  fhall  find  the  ftyle  of  them  very  different 
from  the  flyle  of  fubordinate  contracts,  or  mere  char- 

iq)  MoJ.  Ui.  Hill.  C9.  !48.  155. 

(/•)  "  Ncno  arma,  i\ela,  aut  iriltrujr.enta  bellica,  &c.  piratis, 
*•  praedonibus,  hoinicd  s,  et  talibus  maiitiofis  vendito,  ftib poznz 
"  viice."  Leibnitz  Cod.  Diplom.  _^I3.  If  any  of  a  fliip's  crew 
alfo  refufed,  when  in  diftrefs,  to  affift  in  prefervinc^  the  cargo,  fo 
that  it  came  to  be  dama^vd  through  their  nc^Iioence, 

Tun:,  nebulcnes  cspiivi  et  in  carcerem  adduci  debent,  /;;  qaa.- 
cunfju:  c'Tuitiite  ilti  dcp-ehendi  poterunt;  atqiie  tunc  per  intecros 
quatuordeclm  dies,  non  aliter  quam  aqua  et  fch  paiie  faturentur; 
faltem  a.l  iiecefTiiatem  vitX'  fullentando,  ut  in  honeflate  fidelitas 
€o  reclius  confervitur.     (Ibid.) 
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iers,  which  mufl  have  been  ufed,  had  ihey  been  fni]- 
ply,  as  he  fuppofes,  a  Guild,  or  Fraternity,  (and 
liothing  more)  fiipulating  for  commercial  privileges. 

In  the  firfl  place,  though  the  immediate  fubjeft 
matter  of  the  Treaties  is,  as  we  may  naturally  ima- 
gine, concerning  commerce,  yet  the  language  of  the 
contradling  parties  is  that  of  Sovereigns.  The  cha- 
ra6lers  of  the  agents  on  both  fides  who  made  the 
Treaties,  are  defcribed  in  terms  exactly  fimilar ;  and 
the  powers  with  which  they  were  invefted,  relate  to 
things  in  which  Sovereigns  alone  are  allowed  to  in- 
terfere ;  in  addition  to  which,  the  very  titles  of  the 
deeds  import  them  to  be,  what  none  but  Sovereigns 
can  have  the  power  to  make,  namely.  Treaties  of 
Peace. 

As  a  proof  of  this,  we  need  only  fet  forth  the  lan- 
o;uage  of  the  jTr^-^/f)/ of  Utrecht,  made  between  £<:/- 
'iji'ardlY.  and  the  League,  Feb.  29,  H74. 

It  is  called  a  '•Treaty  of  Peace  between  the  King  of 
Piiglartd  and  the  Hayife  Tg-ivus,  (s)  and  the  Plenipo- 
tentiaries who  made  it  are  thus  defcribed:  W.  Hatte- 
clifle,  &c.  Joannes  Rulfel,  &c.  W.  Roife,  he.  Ora- 
tores,  ComniiiTarii,  Procuratores,  Nuncii,  et  Depu- 
tati  noflri,  in  civitate  Trajcclenfi  com  pa  lui 'lent.; 
tuncque  et  ibidem,  cum  fpcclabilibus  ct  circcmfpec- 
tis  viris,  Domino,  czc.  he.  he.  Communitatum,  Civi- 
tatum,  et  Oppidorum,  Hanfse  Teutonica:,  Oratori- 
bus,  Nuncii.'^,  Procuraioribus,  una  cum  aliis  fjbi  ad- 
jundis,  particuiarium  civitatum,  he.  Cratoribus,  in- 
fra nominatis,  &c. 

Now  upon  this  we  may  obfcrve,  that  the  only  dif- 
ference betVv'Ccn  the  titles  of  ihe  agents  of  LdwarJy 
r.nd  thofe  of  the  League,  is  the  addition  to  the  for- 
mer, of  Comniiijarii  hDe'pui?iU,  which  are  of  liule 
confequence  :  for  it  is,v/ell  kcoun  to  all  ilKife  who 
have  looked  into  anticnt  Treaties,  ai:d  the  Credcn- 

(s)  Aitzrma.  AfT.  d'etat  cr  ic  ?;rc:Te.  4   389. 
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tials  of  AmbafTadors,  that  the  word  Orator  was 
in  old  times  the  defcriptive  title  of  the  agents  of  So- 
vereigns in  the  exercile  of  their  fundions.  (/) 

The  Deed  goes  on  to  fay,  that  thefe  Oratores  had 
met  on  both  fides  to  deliberate,  de  modis,  viis,  ac 
formis,  quibus  differentiae,  lites,  guerrae,  injuries,  et 
difcordiae,  inter  homines  partium  prsedidarum,  mo- 
tae  &  pendentes,  finaliter  pacificari,  &c.  poffent. 

That,  in  confequence  of  this,  infpirante  pacis  au- 
tore,  pro  pacificandis  et  abolendis  difierentiis,  liti- 
bus,  guerris,  &c.  &c. 

Atque  pro  reducendo,  et  reftituendo,  omnes  et  lin- 
gulos  homines  utriufque  partis  praedidae,  ad  prifti- 
nam  amicabilem,  et  mutuam  communicationem,  et 
converfationem  ;  liberumque  interculTum,  mercandi- 
fandi,  &:c.  they  had  agreed  upon  a  certain  Conven- 
tion, vice,  auftoritate,  et  nominibus  fuperiorum,  pro 
fe  fuifque  fuccefforibus  et  lubditis,  univeriis,  &c. 
he.  (v) 

This  is  a  language,  fo  clearly  that  of  the  agents 
of  Sovereign  Powers,  that  if  it  is  allowed  (and  it  has 
never  been  denied)  that  the  Hanfe  Towns  had  a 
right  to  make  ule  of  it,  I  cannot  conceive  it  com- 
monly confillent  to  deny  their  Sovereignly  at  the  fame 
time.  The  legitimate  mention  of'ivars,  injuries,  and 
difcord ;  of  the  injpiration  of  Heaven ,  as  prompting 
them  to  peace ;  and  of  fucceffors  and  fuhjedhj  who 
were  to  be  bound  by  the  Treaty  they  were  going  to 
make ;  are  all  proofs  of  the  point  too  ftrong  to  need 
any  farther  comment. 

Such,  then,  is  a  very  fhort  view  of  this  celebrat- 
ed Affociation,  under  a  light  in  which  it  has  often 
been  confidered,  and  which  bcfpeaks  the  utmoll  re- 
finement in  thofe  Conventions  which  permitted  fuch 
a  Sovereignty  to  exiR  ;  for  it  is  certainly  no  incurious 


(')  Vide  Coke.  4t}i  Infiitute.  153- 
(v)   Vide  ut  lup. 
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partof  the  hiftory  rf  the  European  nations,  to  oBj 
ferve  them  acknowledging  for  fo  long  a  time  an  arti- 
jicial  ii2Lte,  compored  of  materials  which  almoft  all 
of  them  lent,  as  it  were,  towards  its  formation; 
which  they  had  the  pouei  of  withdrawing  at  plea- 
fure;  and  which,  like  an  enchriatment,  was  actually 
annihilaed  as  foon  as  they  chofe  to  break  the  charm. 
To  this  they  were  at  laft  driven  by  the  increafing 
power  of  the  union,  which  induced  them,  after  their 
famous  war  with  Eric  of  Or^:'iuirk,  to  withdraw  their 
refpeftive  merchants,  and  ihe  alliance  inftantly 
crumbled  to-pieces.  Frr,m  that  time,  none  but  the 
German  dues  were  allov/ed  a  place  in  the  Confede- 
ration ;  and  they  being  continually  reduced,  as  va- 
rious Sovereigns  got  the  better  of  them,  it  has  dwin- 
dled to  the  three  tov.ns,  formeily  mentioned,  (w) 
which  are  perhaps  more  powerful,  from  their  indi- 
vidual conlequence,  than  from  any  fupport  they  may 
derive  from  a  union,  which  is  now  "  the  prefentation 
of  but  what  it  was.''^ 


OF  AUXILIARY  TREATIES. 

Another  great  point  in  which  Treaties  and  pofitive 
Conventions  influenced  the  Law  of  Nations,  and  con- 
tributed to  feparate  it  flill  farther  from  the  law  of  na- 
ture, was  the  power  which  it  veiled  in  nations  of  do- 
ing certain  a6ts  of  a  hoftile  nature,  but  which  were 
not  therefore  to  place  them  in  the  fituation  of  a  de- 
clared enemy. 

According  to  natural  principles,  it  fhould  feem, 
that  whoever  affifts  an  enemy,  let  what  will  be  his 

{zv)  Pfeffel.  droit  pub.  d'AUemagne.  i.  443.  445.  Putter.  3. 
cli.  I. 
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previous  connexion  with  him,  becomes  inflanter  an 
enemy  alio,  and  may  therefore  be  purfued  as  fuch 
wherever  he  appears.  Accordiug  to  modern  doc- 
trines, however,  in  conlequence  of  the  mukiplica- 
tionof  the  ties  between  all  the  States  of  Europe,  by 
means  of  Treaties  ;  it  is  allowable  for  a  nation  to  be 
the  enemy  of  another  to  a  certain  point,  and  no  far- 
ther :  and  if,  previous  to  the  breaking  out  of  war  be- 
tween two  kingdoms,  a  defenfive  Treaty  has  been 
made  between  one  of  them  and  a  third,  by  w^hich  a 
ceitain  number  of  troops  is  to  be  mutually  afforded, 
the  compliance  with  the  agreement  implicates  the 
Auxiliary  in  the  quarrel,  only  fo  far  as  the  contin- 
gent which  he  furnilhes  is  concerned,  (jv) 

Traces  of  this  refinement,  and  the  manner  in 
which  it  was  by  degrees  introduced  by  Convention, 
are  to  be  difcovered  very  plainly  in  the  ages  before 
us,  particularly  in  the  Treaty  between  John  and 
Philip,  Kings  of  England  and  France  in  1214;  in 
which  their  conduft  with  refpect  to  the  rival  Kings 
of  Sicily  and  Germany,  Frederick  and  O  i  ho, 
was  laid  down  in  pretife  terms.  Philip  was  the 
ally  of  Frfderick,  and  John  of  Otho  ;  and 
France  and  England  agreed  to  miike  i^eace,  without: 
tying  themfelves  down  to  abandon  their  allies;  io 
that  it  was  pofTible  for  each  to  remain  at  war  in  a 
certain  territory^  as  Auxiliaries,  though  the  two 
countries  refpedlively  continued  at  peace  at  home. 
The  following  article  acknowledges  it  in  language 
the  moil  exprefs : 

"  Fredericus  rex  Romanorum  et  Sicilias,  erit  in 
noftra  treuga  fi  voluerit,  et  rex  Otho  fimiliter,  erit 
in  treuga  regis  Angliss,  fi  voluerit ;  et  ii  alter  illorum 
noluerit  eile  in  treuga,  nos  poterimus  juvare  Frederi- 
cum  in  Imperio  ;  et  rex  Anglise  Othonera  in  Impe- 
rio  fimiliter ;  abique  meiiacere,  et  abfque  faciendo 

(r)  See  VattelL.  3.  S.  ici. 
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guerram  inter  Joannem  regem  Anglise  et  nos^  dt  t€r- 
risnoftris."  (j') 

In  like  manner,  towards  the  end  of  the  fame  cen* 
tury,  when  the  moft  determined  war  prevailed  be- 
tween Arragon  and  Rome,  in  which  Naples  was  the 
chief  fupport  of  the  latter ;  it  was  ftipulated  by  the 
Treaty  of  Oleron,  which  was  to  give  peace  to  Sicily 
and  Naples,  that  James>  King  of  the  former  coun- 
try, Ihould  be  allowed,  notwithftanding  that  peace, 
to  affilt  his  brother  the  King  of  Arragon  in  whatever 
war  he  undertook,  {z) 

In  like  manner,  alfo,  after  the  Treaty  of  Bretig- 
ny,  between  John  of  France,  and  Edward  III.  of 
England,  Henry  de  Tranftamare  being  raifed  up  by 
John  to  balance  the  intereft  of  England  with  his 
brother  the  King  of  Caflile,  he  was  bound  by  Treaty 
to  ferve  the  King  of  France  "  envers  et  centre  tous;" 
for  which  he  had  a  penfion  of  ten  thoufand  livres, 
and  a  promife  of  an  honourable  retreat,  in  cafe  he 
failed  in  his  enterprifes.  {a)  But  as  the  name  of 
England  did  not  appear  in  the  Treaty,  it  could  not 
declare  war  againft  France,  and  both  countries  en- 
gaged in  the  war  of  Caftile  as  Auxiliaries,  without 
interrupting  their  amicable  intercourfe  at  home. 
The  foldiers  of  France  fought  the  battles  of  Henry, 
and  the  power  of  England  was  led  by  the  Black 
Prince  to  the  aillflance  of  Peter  ;  and  each  na- 
tion again  encountered  one  another  in  Spain,  though, 
in  conformity  to  the  rules  of  the  world,  in  other  parts 
they  remained  at  peace,  {h) 

Mankind  had  made  a  confiderable  advance  in  the 
dinlomatic  fcience,  when  fuch  refinements  were  held 
legitimate.  The  Romans  purlued  a  very  diflerent 
condud,  and  much  nearer  to  the  law  of  nature,  in 

{y)  Rym.  T.  112.  Leibnitz.  Cod.  Dip.  p.  9, 
(z)  Burign.  2.  220. 

(a)  Trefor.  des  Chartres.  a  p.  Villa  ret.  i.  272. 
(0)  See  the   reafoning  before-mentioned   in    tlie  cafe  of   ihe 
Marechal  D'Andveghain,  Chap.  XIV. 
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confide  ring  every  ally  of  an  enemy  as  an  enemy  him- 
felf  Other  nations  thought  fo  tbo^  and  the  total 
deftrudion  of  their  city  by  Brennus,  was  the  well- 
known  confequence  of  the  affiltance  they  gave  to  the 
enemy  of  the  Gauls. 


OF  TREATIES  OF  SUBSIDY. 

Not  iinlimilar  to  thefe  Alliances,  were  the  Treaties 
of  Suhftdy^  fo  frequently  to  be  met  with  all  through 
the  hiftory  of  Europe,  and  which  have  grown  to  be 
fo  important  a  part  of  the  Jus  Publicum  in  modern 
times. 

The  invention  of  money,  among  other  revolutions 
which  it  caufed  in  the  affairs  of  mankind,  brought 
abput  that  great  one,  of  invefting  thofe  Vv^ho  polTef- 
fed  it,  with  a  potent  and  manageable  inftrument  of 
railing  a  power  which  they  could  not  well  have  com- 
manded, if  left  to  mere  natural  refources.  Money, 
therefore,  has  not  been  improperly  called  ^ci'Z£/^r  it- 
felf ;  and  the  charader  of  it,  as  one  of  the  linewsof 
■war,  is  well  known.  By  a  proper  employment  of 
this  great  engine,  the  ftates  of  the  world  contrived 
to  multiply  their  forces,  and  had  always  at  command 
a  certain  body  of  troops  entertained  for  them  by 
other  nations,  without  thereby  involving  the  whole 
force  of  thofe  nations  in  their  general  quarrels. 

In  the  application,  however,  of  this  doftrine,  re- 
gard was  of  courfe  had  to  the  various  other  iuftitu- 
tions  which  at  that  time  governed  the  worM ;  and  as 
the  Feudal  Syftem,  while  it  in  general  allowed  the 
rights  of  peace  and  war  to  all  great  vaffals,  abfolute- 
ly  forbade  the  exercife  of  them  tov/ards  the  Lord 
Paramount;  we  find,  that  in  making  thefe  Treaties 
of  Subfidy,  exceptions  were  conftantly  introduced  in 

Vol.  it.  N  favour 
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favour  of  thofe  who  might  poifefs  fuperior  rights 

over  tine  parties.  .     ^,,i^.^  ^,^^  ,f        ^,.,  --,r  ^:^}^t:>: .         I 

This  recourfe  to  fubiidy  appears  early  m  the  hiltO'?  I 

ry  of  Europe.     So  far  back  as  1 10 1,  we  have  a  long.  " 

and  regular  Treaty  of  this  fort  between  Henry  I.  of 
England,  and  the  Earl  of  Flanders;  by  which,  ir. 
confideration  of  four  hundred  marks  a  year,  the  Earl 
is  bound  to  affill  the  King  with  five  hundred  foldiers, 
againft  all  enemies  who  may  attack  him  in  England, 
except  his  liege  Lord  the  King  of  France,  (c)  A  cen- 
tury afterwards,  another  Treaty  is  made  to  the  fame 
efied,  between  King  John  and  ihe  Earl  of  Hol- 
land ;  the  foldiers  to  be  in  the  pay  of  the  King" 
while  within  the  realm  :  (d)  and  in  1 295,  we  iind  a 
Treaty  of  Sublidy  and  Alliance  between  Philip  le 
Bel,  and  the  fame  ftate;  by  which,  in  confidera- 
tion of  25,000  livres  paid  down,  and  4000  a  year 
for  life,  the  Earl  promifes  to  afiift  him  in  all  his  wars, 
*'  except  an  offenlive  one  againft  his  liege  Lord  the 
King  of  Germany ;"  to  receive  his  troops  within  his 
territories  at  pleafure  ;  and  to  make  v/ar  againfl;  all 
his  enemies,  "  being  the  Allies  of  the  King  of  Ed^-, 
land,"  particularly  thofe  "  qui  ont  recu  fes  deniers 
contrc  le  did  Roy  de  France.'' (g)  ...... 

When  Edward  III.  and  Philip  of  yalcis,  w^p 
preparing  for  their  great  conteft  in  France  ;  they 
each  of  them  fought  allies  to  themfelves  by  every 
poffible  means ;  and  a  hundred  thoufand  marks  pur- 
chafed  a  powerfjl  Auxiliary  to  the  former,  in  the 
perionof  Adolphus  of  Islalfau.  (/)  King  Charles 
V.  of  France,  furnamed  the  Wile,  is  alfo  reprefent- 
ed  by  an  hiftorian,  as  eager  to  gain  foreign  Princes 
on  all  occafiODs  to  his  intcrells,  by  careifes  and  pen- 
lions,  for  which  they  were  to  furnifh  him  with  2 
certain  number  of  men;  and  the  Trefor  cks  Ckarfrfs 

(c)  Rym.  I.  1,2.  (^)Id.  I.  tCS. 

{e)  Leibnitz.  Cod.  Dipl.  34.  (/)  Rym.  3. 
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is  full  of  Deeds,  by  which  he  obtained  the  iervices 
of  foldiers  of  all  ranks,  from  Sovereigns  down  to 
£mple  knights,  drawn  from  the  frontiers  of  Flandei% 
and  Brabatit,  from  the  Rhine,.  ai>d^  the  interior  of 
Germany,  (g) 

The  military  fpirk  of  the  age,  alEfted  by  Chi- 
valry, which  taught  men  to  offer  their  fervicca 
wherever  they"  were  moft  wanted^  contributed  with* 
dut  doubt  to  the  univerfality  in  which  thi»  euflc^a 
was  eftablifhed ;  and  Europe  faw  every  where  va^ 
bodies  of  men  in  arms,  who,  if  they  had  no  quar- 
rel of  their  own  upon  their  bands,  were  ready  at  the 
call  of  thofe  who  had.  To  fuhftdize  therefore,  as  il 
was  an  obvious,  fo  it  foon  became  a  general  prae* 
tice;  and  one  part  of  a  nation  might  legitimately  be 
lent  to  the  afTiftance  of  another  ftate,  without  bring- 
ing down  upon  the  whole,  the  hoftilities  of  thofe 
againft  whom  it  was  dire6ted. 

It  was  hence  that  the  charader  of  a  foldier  of  for* 
tune  arofe,  a  defcription  of  men  very  antiently 
known  in  Europe.  It  appeared  under  various  fhapes, 
and  almoft  at  all  times;  under  the  name  of  Rowters 
in  the  twelfth  and  thirteenth,  and  under  that  of  the 
Companies  in  the  fourteenth  century.  [K)  In  Italy  they 
were  known  by^the  appellation  of  Condoftieri^  or 
Leaders  of  Bands;  who  made  a  trade  of  war,  train- 
ed up  foldiers  in  their  own  pay,  and  let  them  and 
themfelves  out  for  hire,  to  every  fiate,  and  to  every 
caufe,  that  flood  in  need  of  them.  (/) 

Finally,  the  Treaties  of  Subfidy  which  were  form- 
ed by  feveral  powers,  particularly  France,  with  the 
Swifs  Cantons,  are  ftrong  inftances  oi  this  refine- 
ment in  the  Law  of  Nations.  By  thofe  Treaties, 
the  beft  troops  of  Switzerland  have  been  vigoroufly 
employed  againft  particular  ftates,  without  their  con- 

{g)  Villaret.  2.  8.  (Ji)  Spetd  490. 

(z)  Robertfoi).  Ch.  v.  1.  160. 
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ceiving,  on  that  account,  that  they  had  a  legitimate 
caufe  for  quarrel  againfl  the  community  which  fur* 
nifhed  them.  Lewis  XI.  is  faid  to  have  been  the 
firfl  who  began  to  fubfidize  the  Swifs  upon  a  fyftem. 
He  found  that  they  could  be  redoubtable  enemies  ; 
and,  taking  advantage  of  this  cuftom,  (which  thus 
allowed  of  a  partial  employment  of  their  forces, 
without  on  that  account  endangering  the  whole,)  he 
converted  them,  by  means  of  fubfidy,  into  the  mofl: 
ferviceable  of  his  friends,  (k) 

The  advantage  of  granting  fubfidies  to  foreign 
troops,  for  fighting  battles  in  which  they  are  no 
wife  concerned,  it  is  rather  the  objed  of  politics, 
than  of  the  Law  of  Nations  to  fettle:  but  ttspropru 
ety  upon  moral  and  Ckrijiian  principles,  it  would  not 
be  improper  to  difcufs.  As  this  work,  however,  is 
more  an  hiftorical  dedu6tion  of  what  was,  than  a 
differtation  on  what  ought  to  be,  I  fhall  not  here  go 
into  the  queftion.  At  the  fame  time  the  fubjeft  itfelf 
demands  the  mention  of  feveral  celebrated  bands  of 
thefe  foldiers  of  fortune,  whofe  aclions  were  attend-; 
ed  with  many  remarkable  and  melancholy  effeds  up- 
on the  affairs  and  the  jurifprudence  of  the  world, 
and  will  ferve  to  fhew  very  powerfully  the  evils  to 
which  they  are  liable,  whenever  the  general  order 
of  things  is  deranged. 

In  the  begining  of  the  fourteenth  ceutury,  the  per- 
petual wars  of  Sicily  had  overwhelmed  that  fine 
ifland  with  troops  of  all  nations.  Molt  of  thefe,  it 
Ihould  appfear,  were  Mercenaries,  who,  confulting 
the  genius  of  their  order,  and  influenced  by  the  bar* 
barityof  the  times,  refiifed  to  lay  down  their  arms 
after  their  employers  had  made  peace,  and  continued 
a  way  of  life  which  was  no  longer  lawful.  (/) 

Fre* 

(Jz)  Garh'er.  i.  491.  Recuell  des  Traitez.  I.  599.    .^ 
(/)  Porro  Sicilia  tot  bellorum  motlbus  libera,  in  milltum,   Ca- 
mli^orutf!^  Arragor.enfium,  CaJabrorum,  et  Si;uIorlimj  rapinas 
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Frederick,  King  of  Sicily,  was  at  a  lofs  how  to 
difband  them;  and,  as  the  only  means  of  delivering 
the  ifland,  he  fent  them,  to  the  amount  of  eighteen 
thoufand,  as  Auxiliaries  to  Andronicus,  Emperor 
of  Conflantinople,  againft  the  Turks.     Their  Com- 
maxider,  Roger  de  Flor,  acquired  the  great  dutchy 
of  Romania,  and  performed  lignal  fervices  for  the 
Emperor.     In  the  courfe  of  five  years,    however, 
they  turned  againft  their  new  employer,  and  fought 
and  defeated  his  fon  Michael,  in  a  pitched  battle. 
They  afterwards  entered  into  the  fcrvice  of  the 
Count  of  Valois,  who  pretended  to  the  throne  of 
Conftantinople  \  and  afterwards  again,  into  that  of 
Walter  de  Brienne,  Duke  of  Athens.     Quarrel- 
ling with  this  latter  Sovereign,  as  they  had  done  be- 
fore with  the  Emperor,  they  fought  and  killed  him, 
and  even  took  pofiTeffion  of  his  country,  which  they 
formed  into  2ifiaie  for  themfelves,  under  the  title  of 
the  GnEAT  Company.     They  preferved  their  full 
independence  till  the  year  13  26,  (four  and  twenty 
years  after  their  departure  from   Sicily,)  when  they 
put  themfelves  under  the  prote6tion  of  th^ir  old  em= 
ployer.    King  Frederick;  (w)   and,  under  his  Vice- 
roys, they  exifted  for  years  as  an  acknowledged  ftate, 
till  they  were  loft  amid  various  other  revolutions. 
We  have  thus  the  pidureof  a  body  of  men,  coUed^- 
ed  at  firft  by  legitimate  commiffions,    difpofing  of 
themfelves  by  Tn'aty,  in  virtue  of  a  kind  of  hajlard 
Sovereignty,  till  they  at  length  adually  became  So=- 
vereigns  themfelves.  {11) 

et  depredationes  incidit.  Qiios  Fredericus  ut  l-nfulum  expiirgaret, 
contra  Turcas  qiii  Canilaminopolim  iuleflabant  auxiJiares  mifit. 
.^azellus  de  rebus  Siculis,  477. 

(w)  Burigny.  2.  245.  6.  7. 

{n)  It  is  hardly  uecelfary  to  obferve,  that  this  !S  a  very  differenj: 
cafe  from  that  frequent  one  of  an  ally  {J''euig  already  a  Soverezpn 
Power)  called  into  die  afllllanccj  and  becoming  die  deftrUiSion  ojf 
a  weaker  State. 

Similar 
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SimiUr  to  this,  but  attended  with  more  v;ariqy5, 
and,  to  us,  more  intereUing  circumftances,  is  i\}c 
Hiftory  of  thofe  famous  Mercenaries  ia  the  middle  gf 
the  fame  century,  known  by  the  name  of  the  Com- 

^he  quarnelTor  the  erownof  "France-betwcen.Ep- 
WA.R.D.m- and  PHrfciP  of  Valois,  had  thrown  the 
"vyhole  world  into,  arms ;  and. the  great  length  of  tin^e 
duriag' which  that  quarrel  ialled,  brought  immenfe 
bodies  of  .foldiers.iiom  all  nations  into  the  .kiDgdq^ 
'^:hich  ..W*is  the  obje<Si  of  contention.     The,  milii aty 
fpirit  expanded  itfelf  ftill  move  than  it  was  naturally 
i4clioe,d  to  do,  and  the  profeffion  of  a  foldier  feeroe*^ 
literacy:  to.  have  annihilated  all  others.   '.W hen  there- 
fore, by  the.  treaty  of  Bretigny,   1360,  a  general  peace 
was. agreed  upon  between  the  ri\al  poM'Cis,  ther^  re- 
inained  all  over  the  feat  of  war  .a  -vail  multitude  of 
5^mie.d  bandg,  whofe  ravages  had  hitherto  been  au- 
^orifed  by  .the  fan^lion  of  Sox:ei€igns,    but  vfho 
^Quld,Dow.no  Jogger  continue  their  mode, of  life, 
without  incurring  the  vengeance  of  the  law.     It  w:as 
not,  however,  for  fjch  m.en  to  underfiand  how, the 
iame  condu.<5l  could  be  morally  ditfcrcDt,    becauie 
they  were  in  diJSerent  lit  nations  ;  and  that  what  ,at 
one  moment  had  been  their  duty,  Ihouldof  afudd^n 
'have  become  a  crime.     When  therefore  the  tw  o.  go- 
•vernments  had  diibanded  their  feveral  poweis,,wii,h- 
out  takmg  the  precaution  of  proyidiug  them  a  retreat, 
or  pointing  out  to  them  the  means  of  honourable^  ip- 
duftry,  they  were  led,  not  unnaturally,  to  continue 
the  only  profeffion  w-hich  they  had  probably  known: 
and  as  the  caufe  they  had  engaged  in,  was  indiilercpt 
to  the  greater  number  of  them,  a  change  in  their  ap- 
pellations was  the  only  point  that  diftinguifhed  them 
in  their   new  charaders.     Their  occupations  conti- 
•iined  almoft  exadly  the  fame  ;  but  the  name  of  Sol- 
dier, was  degraded  into  that  of  Robber. 

Accordinsr 
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According,  therefore,  as  they  were  dllbanded, 
they  formed  themfelves  into  Companies^  and  eleft- 
ing  fome  of  the  boldeft  of  their  body  as  their  Chiefs, 
they  fell  upon  every  thing  that  came  in  their  way, 
with  a  rage  that  was  fo  much  the  more  violent,  as  it 
was  removed  from  all  the  reftraint  under  which  they 
bad  formerly  lived.  Not  only  private  houfes,  but 
'cities  ;  not  only  the  highways,  but  whole  provinces, 
'were  ravaged  by  thefe  mercilefs  men  ;  and  the  dif- 
tin6tions  of  fex,  of  age,  and  even  of  friend  and  ene- 
my, were  all  confounded.  <<?) 

Their  numbers  and  actions  made  them  refpe^led, 
as 'well  as  dreaded;  they  formed  enterprifes  fuperior 
■to  the  force  of  many  regular  ftates;  and  in  the  end, 
■as  we  "fha.U  pbferve,  they  acquired  nearly  as  much 
■"Confequence,  by  forcing  Sovereigns-  to  treat  withj 
'  and  in    fome  meafure    therefore  to    acknowledge 

■  '  At  iirfl  the  King  of  France  conf]4ered  them,  as 
he  had  a  right  to  do,    as  rebels  and  freebooters. 

'They  wferc  not  authorifed  by  any  Sovereign  Po\Ver  j 
they  made  w^ar  under  no  commiffion  but  their  own 
fwords;  and  hence  they  have  been  called  by  an  oici 
hiflorian,  "  Filii  Belial,  Guerratores  devariisnatio- 
nibus,  7zon  habentes  ttti'.kmi.''^  (p)  -  ■     -^  -    '- 

Succefs,  ]:iovvever,  obliging  the  King  to  purfuc  a 
diflerent  plan:  one  of  their  armies,  m'ulleriiig  fix- 
teen  thou fand  ftrong,  encountered  James  de  Bour- 
bon, a  Prince  of  the  Blood  of  the  firft  acconipliih- 

■  ments,  attended  by  the  flower  of  the  French  Cai- 
VALRY,  and  defeated  and  killed  him  2ii  Brignais, 
near  the  banks  of  the  Rhone.  They  afterwards  pil- 
laged the  whole  of  the  Lyo;?;;or.y,- and'  Other  proi'ic- 

^  ces;  and  marching  flraigbt  to  .^'^7.'^;:'ow,  refolved  to 
plunder  the   whole  Confiilory,    together  widi  the 


{':<)  FtoIiT.  v.  t.  Ch.  214.   V,e  t'e  B.  clu  Guefd.  33. 
{p)  Gontinuat.  cf  Giiill.  de  Nsngis.  1360. 
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Pops  himfelf.  From  this  they  were  only  diverted 
by  the  Marquis  of  Alontfcrraf,  a  Sovereign  Power, 
^vho  by  Treaty  took  them  into  his  pay,  and  ventured 
to  employ  them  in  his  wars  in  Italy,  {q) 

five  rears  palled  on,  during  which  France  conti- 
jiued  a  prey  to  their  ravages,  in  her  faireft  provinces, 
WKhoui  a  poflibility  of  reftraining  them;  and  the 
complexion  of  the  times,  and  the  cufiom  Me  have 
been  conlidering,  tended  palpably  to  increale,  in- 
ilead  of  diminil"hing  the  evil. 

The  mode  which  had  been  adopted,  of  granring 
labiidies  to  particular  Chiefs  -ot  renown,  for  the 
purpofe  of  holding  in  readinefs  a  couftant  fupply  of 
armed  men,  was  favourable  to  the  CoMPAMEi.  in 
the  higheft  degree  ;  and  fo  far  from  beiiig  reprefled, 
they  were  encourged,  and  aduallv  joined,  by  men 
whofe  names  in  other  times,  would  have  made  them 
bluih  at  their  perverfion  of  a  profefHon,  of  all  others 
perhaps  the  moll:  truly  noble,  as  well  as  the  moll 
brilliant.  Accordingly,  about  this  time,  we  find 
^he  character  of  thefe  robbers  raifed,  and  the  rc- 
memberance  of  their  actions  alraoft  done  a^  ay,  by 
theacceilion  of  fuchjnen  as  Calvze.l'^',  Gouknay, 
Albret,  Auxerne,  Andregham,  a  Marfhal  of 
France.)  and  even  of  Du  Guescelin  himfelf. 

An  immediate  field  of  action  was  lought  bv  thefe 
officers  in  Spain,  where  Henry  de  TivANstamare 
held  his  arms  open  to  receive  them ;  (r)  and  fuch 
was  the  weaknels  oi  Frar.ci,  that  it  was  the  only  me- 
thod Ihe  could  devife,  by  which  to  get  rid  of  fuch 
dangerous  enemies.  Upon  thole,  therefore,  whom 
Charles  the  Wise  had  at  firft  trea:ed  as  rel'>els,  he 
condefcended  at  laft  to  confer  a  kind  of  legiiimacy, 
by  adually  making  a  Treaty  with  them  to  evacuate 


(S)  Froiff.  V.  i.Ch.  215. 
(r)  FroiiL  I.  230. 
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France ;  in  the  courfe  of  which  their  Chiefs  were  en- 
tertained with  all  poflible  honour  at  Faris,  <j)  and 
received  a  fupply  of  20c,cgo  livres  as  the  price  of 
their  retreat.  It  was  upon  this  occaCon  that  Du 
GuEscELiN  was  given  to  them  as  a  leader,  and  his 
influence  with  them  was  probably  occafioned  by  the 
iniquitous  offer  of  leading  them  firft  againft  the  court 
of  Avignon,  In  the  courfe  of  that  vifit,  the  unfor- 
tunate Pontiff  was  treated  with  the  utmoft  contempt 
and  harfhnefs  by  this  celebrated  General,  who,  all 
^accompliHied  as  he  was  in  the  virtues  of  knighthy.d, 
difplayed  upon  this  occaiion  the  talents  and  the  bold- 
nefe  of  the  moft  lawlefs  freebooter.  Ke  exacted 
lOOjCOO  florins  for  the  ranfom  of  Avignon,  and  ra- 
vaged the  whole  country  till  it  v.as  paid.  (/) 

After  iheir  well-known  fuccefs  in  the  caufe  of  Hen- 
ry de  Transtamare,  the  Black  Prince  refolving 
to  reftore  the  King  they  had  dethroned,  recalled  all 
thofe  of  their  number  that  depended  upon  England ; 
and  luch  was  their  reverence  for  his  authority,  that 
they  inflantly  obeyed  his  fummons,  and  forced  their 
way  out  of  Cajlile^  in  fpite  of  all  oppofition,  (v-}  on- 
ly that  they  might  return  to  it  againii  the  very  caufe 
they  had  lo  fuccefsiully  efpoufed.  In  their  fecond 
expedition,  they  were  equally  fortunate  as  in  the 
firii ;  and,  upon  their  return  into  France,  which  they 
called  their  Apartment,  (Icur  Ckambre,)  being  dif- 
miffed  by  the  Prince  of  Wales,  they  llill  continued 
embodied,  and  fat  themfelves  dov.  n  on  the  banks  of 
the  Loire.  Farther  they  were  delired  not  to  retreai: 
by  Edward,    who  forefeeing  the  impending  war 

(s)  One  of  thefe  Chiefs  was  Hugh  de  Calverly  himfelf,  a  ve- 
xj  accomplithed  Knight  of  the  Engiifh  partj,  and,  as  wc  ha\e 
feen,  (Chap.  XIV.)  the  brother  in  arms  of  Du  Guefcelin. 

(/)  See  the  particulars  of  this  remarkable  tranfactioa  fct  fonh 
■with  much  fpirir,  and  at  the  fame  time,  fimplicitj.     Vie  deBert. 
{iu  Guefcl.  89,  90,  91. 
■    {'v)  FroiiT.  I.  Ch.  379. 

with 
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with  France,  told  them  he  might  fiili  have  occafion 
for  their  feryices.  Tbe  king  of  France  a.\ft),  from 
the  fame  caufe,  held  a  large  body  of  them  iri  readl- 
nefs  on  the  other  fide;  and  thus  we  agaii'i  b^hc^Id 
this  memorable  clafs  of  men,  novj  freebooters,  now 
regular  fol'^iers,  changing  fervices  'and  characlers, 
'as  accident,  or  intereiV,'  or  the  exigencies  of  the 
times,  required.  In  1374?  fourteen  years  after  the 
rife  of  thefe  Subfidiaiies,  upon  the  iriice"  between 
France  and  England,  Enguerra^^d  de  CoiiReY, 
finding  them  without  employment,  entered  into  a 
Treaty  with  them  to  follow  him  into  Auftna,'tG'.the 
fuccefliOQ  of  which  he  laid  claini. 

Such  then  was  the  confequence,  in  the  fourteenth 
^century,  of  the  cuftom  of  hiring  mercenary  troops  ;■ 
and  I  have  judged  it  the  more  necelTary  to  make  this 
mention  of  them,  becaufe  in  the  above  examples 
we  may  obferve  an  almou  new  and  independenty/^z/f", 
xinng  on  the  bofom,  and  in  very  fpite  of  other  States, 
and  preferving  themfelves  there,  at  firft  indeed  by 
force y  but  afterwards  by  la-u.:. 

Something  not  unfimilar  to  this,  arofe  even  in  the 
•  lail:  century,  during  the  height  of  the  famous  Thirty 
Years  War  ;  when,  the  whole  Continent  being  in 
arms,  and  no  profelfion  kpown  but  the  military  one  ; 
^the  contending  States  Taw  vaft  bodies  cfmen,  flrang- 
,ers,  as  well  as  fubjeds,  ranging  themfelvcs  under  the 
.  llandards  of  various  Chiefs,  whoov.ed  their  .  for- 
tunes and  independence  folely  to  theiV  talents  for 
war.  The  imiverfal  diforder  that  prevailed,'  bfiered 
perpetual  opportunities  to  their  ambition;  and  ac- 
cording to  their  relburces  in  raifing  ni^'n';  bf  thfeir 
ability  in  commanding  them,  they  were  courted  and 
protected  by  the  Sovereigns  around  them ;'/?/7>'/7.^y 
the  ■'Treaties  they  nwJc,  became  adually- a.  kind, of 
Sovereigns  themfeh^cs. 

The  inofl  illuftrious  of  them  were  tlie  gallant 
Count  Mansfieldt,  and  the  fainoas  Duke  of  Saxe 

2  WeimaRo 
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Weimar.     The  latter  was  fubikiifed  by  Riche- 
lieu in  the  fervice  of  France.     It  was  however  in 
the  fame  manner  as  many  modern  potentates  are  fub- 
fidized;  more  in  order  to  annoy  the  enemy,  than  to 
augment  the  poffeifions  of   the  fubfidizing  power. 
The  Dake  made  conquells  in  his  own  name  all  along 
the  Rhine;  he  took  Brijjac,  the  then  key  to  Aljace, 
and  garrifoned  it  for  nimfelf;  and  of  fuch  import- 
ance  was  his  army,  though  the  Sovereignty  (if  it 
was  one)  which  they  formed,  was  almolt  confined 
to  their  camp;  that  upon  the  death  of  their  leader, 
the  greateft  Princes  entered  into  Treaty  with  them 
for  their  fervices  and  their  pofleffions.     The  Empe- 
ror, the  King  of  France,  the  Duke  of  Saxony,  and 
the  Elector  Palatine,  w^ere  all  rivals  upon  this  occa- 
fion.     The  Emperor,  as  a  Sovereign  whom  they  had 
oftended,  but  who  was  willing  to  forgive  them ;  the 
King,    as  the   power  whofe  fupplies  had  enabled 
them  to  keep  the  field  ;  the  Duke,  as  the  heir  by  will 
of  their  late  Commander;  and  the  Elcdor,  without 
any  preteniion  at  all,  but  that  of  money  xopurchofe- 
their  right.     This  laft,  however,  was  known  to  be 
fo  powerful,  that  Richelieu  did  not  fcruple  to  ar- 
reft  him  on  his  way  to  the  army,  on  the  ground  of 
his  entering  the  kingdom  without  a  SafeCcndud;  {w) 
and  being  thus  left  with  lefs  potent  rivals  to  combat, 
he  •  fucceeded  in  purchaling  by  a  -Ireaty  of  Suhfidy, 
the  fervices  of  the  army,  and  ihe  conquells  they  had 
made  in  Alface.  {x)     In  the  courfe  of  the  afiair,  the 
acquifition  of  Brijjac  from  the  Baron  d'Erback,  the 
Governor  for  Weimar,  is  faid  to  have  coft  the  ce- 
lebrated Marfhal  de  Guebriant  as  much  trouble  in 

{w)  Bou^eant.  HiR  de  la  P.  de  Weftph.  1.  5.  S.  58. 

{pc)  The  heads  of  the  army  are  defcribed  fimply  as  thp  Gentle- 
ynen,  Direcftors,  and  Oiilcers  of  the  troops  which  the  Jate  Duke 
of  Weimar  commanded  •,.  no  mention  is  made  of  them  as  belong- 
ing to  any  Sovereign  State.  JD\x  Mont.  11.  184. 

negotiation. 
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negotiation,  as  a  regular  fiege  would  have  coft  him 
in  war.  {y) 

Throughout  the  whole  of  thefe  tranfa6tions,  it  i^ 
evident  that  the  Duke  of  Weimar,  who  had  not  ori^ 
ginally  polfeffed  a  foot  of  land  in  Sovereignty,  {z) 
was  yet  conlidered  as  a  Sovereign  bj^hofe  who  treat- 
ed with  him  ;  and  he  is  reprefented  by  an  hi  dorian, 
as  defirousof  forming  diat  eflablifhment  for  himlelf 
in  Alface,  which,  while  he  lived,  he  jealoufly  de- 
fended again  ft  his  very  employers  the  French,  and 
which,  had  he  not  died,  would  have  probably  con- 
ferred upon  him  the  title  of  its  Landgrave,  {a)  Thefe 
are  fome  of  the  important  confequences  which  in  a 
time  of  general  and  continued  warfare,  may  attend  on 
the  cuftom  of  fublidizing ;  the  whole  legal  force  an4 
extent  of  which,  muft,  as  we  fee,  derive  their  ori- 
ginal fpring  from  Treaty  ^nd  Convention. 


OF  C0MFv40N  CAUSE. 

TO  Treaties  is  alfo  owing  another  cuRom,  which 
has  been  received  by  the  Law  of  Nations,  but 
which,  whenever  it  takes  place,  is  certainly  an  aban- 
donment of  that  univerfal  independence  enjoyed  un- 
der the  ftate  of  nature.  I  mean  the  obligation  by 
which  particular  nations  have  often  bound  them- 

(  v)  Bougeant.  1.  5.  S.  55,  57. 

{z)  Eenu7rdn3i\o\\.  pour  taut  bien,  que  I'honneur  d'etre  ilTu  de 
la  branche  ainee,   d?  la  JMaifon  de  Saxe.  Id.  S^c.  56. 

{a\  Id.  lb.  Men  who  are  fond  of  fpeculation  might  purfue  the 
aefle<ftions  which  are  naturally  fupplied  by  this  account,  as  ap- 
plicable to  the  prefent  iituation  of  affairs  on.  the  Continent.  A 
very  little  time  has  paffed  iince  Dumourier  promifed  to  be  as  ce- 
lebrated a  foldier  of  fortune  as  the  Dtikc  of  Weimar. 

f^lveSj 
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Pslves,  to  make  Common  Caufe  againft  others,  and 
agreed  not  to  lay  down  their  arms  except  by  general 
confent. 

By  thefe  confederations,  the  conne<5lions  of  States 
■were  not  only  multiplied,  but  improved  into  very 
ftri<5l  ties  of  amity,  often  ending  in  a  departure  from 
that  impartial  neutrality  which  in  the  abftradi  they 
preferve  towards  one  another.  The  indifcriminate 
warfare  which  had  attended  the  early  Barbarians, 
came  thus  to  be  modified ;  nations  ranged  themfelves 
under  different  alliances ;  a  fixed  objed  was  propof- 
ed;  and  the  embrios  of  what  afterwards  grew  into 
the  fyftem  called  the  Balance  of  Europe,  began  to 
appear. 

The  perpetual  contefts  between  the  two  great  king* 
doms  of  France  and  England,  gave  rife  to  many 
cafes  of  this  fort  in  the  earlier  parts  of  their  hiftory ; 
and  in  arranging  thefe  alliances,  they  were  naturally 
much  governed  by  geographical  fituation.  France 
fought  a  fmcere  and  powerful  friend  in  the  King  of 
Scotland,  which  produced  the  fufpenfion  of  the  Jus 
Albinatiis,  in  favour  of  the  latter  nation  ;  England, 
as  naturally,  looked  to  Flanders  and  to  Spain  for  the 
fame  fort  of  afliflance.  So  low  down  as  1197,  wc 
have  a  full  example  of  it  in  the  Treaty  between 
Richard  I.  and  Baldwin  Count  of  Flanders.  In 
that  Treaty  it  is  agreed  that  neither  party  Ihall  have 
the  power  of  laying  down  his  arms  in  the  war 
againft  France,  without  the  confent  of  the  other ; 
that  even  after  that  confent,  and  when  peace  Ihall  be 
made,  each  fhall  be  held  ready  to  affift  the  other 
with  all  his  power  if  the  King  of  France  fhould 
make  war  upon  him;  and  the  alliance  is  to  endure, 
not  onlyduiing  their  lives,  but  forever  between 
their  heirs,  whether  their  States  fhall  be  at  peace  or 
war  el fe where.  (/?>)  In  the  fame  manner  an  alliance 

(i)  Rym    1 .  94. 

exadly 
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txiBly  fitnihr  v^sls  made  beMe^n  the  fdriie' ^a-IdvC'li* 
and  Ring  John ;  (c)  and  in  confid^ration  of  the  pro- 
pofed  marriage  between  Henry  III.  and  the  daugh- 
ter of  the  Duke  of  Britanny  in  1225,  the  King  of 
England  agrees  that  he  will  make  Common  Cauf^ 
A;i'ith  the  Duke,  againft  all  his  enemies;  and  that  oil 
the  Continent,  he  will  neither  niake  peace,  nof  trued, 
with  them,  without  his  confent.  (d) 

In  1 266  we  have  a  very  extraordinary  Treaty  of 
this  kind  between  Henry  Earl  of  Lnxemhurg,  and 
Ferry  Duke  of  Lorrain  againfl  the  Earl  of  Bar* 
Henry  obliges  himfelf  never  to  affifl:  the  Earl  of 
Bar  againil  Ferry,  even  though  he  (Henry)  ihould 
be  at  war  with  Lorrain;  and  in  that  cafe  alfo,  if  Bar 
Ihould  take  the  opportunity  to  attack  Lorrain  at  the 
fame  time,  he  adually  obliges  himfelf  to  make  peace 
and  join  his  forces  againft  Bar.  {e) 

It  is  evident  I  think,  that  the  modern  praflice  of 
making  alliances  of  Offence  and  Defence  arofe  from 
this,  as  they  bear  a  near  refemblance  to  it  in  efted, 
though  their  form  is  obvioufly  different.  All  th6 
diftindion  however,  is,  that  our  downright  anceftors 
named  the  very  perfons  againft  whom  the  alliance 
was  made  ;  w^hile  the  modern  refinements  have  con-, 
fined  it  chiefly  to  Quotas,  and  wrapt  up  the  object  in 
general  terms. 

{c)  Rym.  I.  114.  ^ 

(d)  Erinius  eidem  Duel  confulentes  &  adjuvantes  cum  pofie 
nottro,  ad  jura  fua  defendenda  et  perquirenda;  et  quod  cumnullo 
de  inimicis  nofiris  et  ipfius  ducis,  in  partihus  tranjma-nnis^  pa- 
cem  faciemus,  vel  treugas  capicmus,  line  aiTenfu  ipfius  ducis. 
Ryro.  I.  284. 

U)  Dti  Mont  Corps  Dipl.  1.  224. 
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01^  RENDERING  VV  OUTLAWS. 

UPOI^tbe  fame  principle  with  the  laft  are  thofe 
ai tides  of  Convention^  by  which  two,  or  more  Pow- 
ers agree  to  wave  their  right  of  granting"  an  Asylum 
to  the  fubjedls  of  one  another,  and  mutually  to  ren- 
der them  up  even  without  being  required. 

The  right  of  proteding  all  who  may  come  with- 
in the  bounds  of  an  independent  Community,  has 
been  always  held  one  of  the  moft  valuable  prerogii- 
lives  of  Sovereignty ;  and  any  invafion  of  it  ha? 
ever  been  ftrenuoufiy  contefted.  Neverthelefs  to 
grant  protection  to  thofe  who  have  offended  the 
peace  of  other  communities,  is  iilelf  little  lefs  thdii 
the  fame  fort  of  crim.e.  A  difficulty  not  inconfide- 
rable  therefore  arifes  in  detefniliiing  betweeii  the 
two  contending  rights,  the  readieft  way  of  avoidii:)g 
which,  is  by  having  recourfe  to  Convention. 

This  was  early  adopted  by  the  European  nations, 
and  Treaties  are  frequent  by  which  it  is  flipulated 
that  nations  (hall  mutually  give  irp  to  each  others 
power,  the  criminals  that  may  have  fought  refuge 
with  them,  from  the  juflice  of  their  ovim  country. 
A  few  cafes  only  of  this  fort  need  be  mentioned- 
By  a.  Treaty  be  ween  William  King  of  Scotland," 
and  Henry  IL  of  England,  in  1174,  it  is  agreed 
that  if  perfons  guilty  of  felony  fhall  have  fled  from 
England  to,  Scotland,  they  fhall  be  imm.ediately 
feized,  and  either  be  tried  in  the  King  of  ScotIand''.s 
Courts,  or  delivered  up  to  the  Juftices  of  Bngland, 
and  vice  yerfa.  (/)  By  the  Treaty  of  Paris,  May 
1303,  Philip  III.  and  Edward  I.  refufe  to  grant 
protedlpn  to  each  other's  GiitUvivs^  (g)  aixi  by  ano- 
ther, between  Charles  V.  of  France,  and  the  Duke 
of  Savoy,   1378,  all  malefa6^.ors  who  had  fled  for  re- 


(/)  Rjm.  1.59.  M.  Var  C]!.  37.  (  j)  Id.  2.  924. 
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fuge  from  Savoy  to  Davphiny,  or  from  Dauphiny  to 
Savoy y  were  to  be  rendered  up  to  juftice,  even  though 
they  jhould  he  the  JubjeSfs  of  the  State  delivering 
them,  (h) 

Thefe  cafes  fell  far  fhort  of  thofe  Treaties  of  Con- 
federation formerly  mentioned,  but  they  ferve  to 
lliew  in  an  eminent  degree,  the  manner  in  which  the 
union  of  particular  States  came  to  be  extended,  and 
atove  all  they  pro^'e  to  us  the  fuperior  regularity  of 
the  times  in  comparifon  with  thofe  in  which  all  ftran- 
gers  who  came  upon  a  foreign  territory  were  imme- 
diately feized  and  reduced  to  flavery.  (;) 


OF   TREATIES  WITH  POWERS,  NOT 

CHRISTIAN. 

BUT  of  the  various  effe6ls  produced  by  Treaties 
on  the  cuftom  and  pradice  of  nations,  not  the  leaft 
confiderable  was  the  amicable  occafion  which  they 
afibrded,  to  Sets  of  people  of  difcordant  religions 
and  manners,  of  acquiring  a  better  knowledge  of 
each  others  inftitutions.  This  alone  was  a  powerful 
inftrument  to  foftcn  thofe  fturdy  prejudices,  w^hich 
ignorance  of  one  another  never  fails  to  infpire ;  for 
even  in  common  life  we  generally  obferve,  that  the 
firongefl;  antipathies  may  be  contraded  v-  ithout  foun- 
dation, and  may  be  removed,  limply  by  an  oppor- 
tunity of  becoming  acquainted. 

It  was  thus  in  facl  that  the  horrid  enmity  of  the 
Christian  and  Mahometan  nations,  which  had 
been  generated  by  the  llrongeftof  all  prejudices,  and 
kept  perpetually  a6live  by  the  evils  which  they  had 

(/;)  Receull  cles  ordonnsnces.  ap.  Villaret,  i,  553. 
(?)  Vide  Chap,  "VI. 

mutually 
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mutually  iaflided,  began  at  laft  to  give  way  to  the 
natural  courfe  of  things. 

To  treat  with  Infidels,  as  we  have  formerly  ob- 
ferved,  was  efteemed  infamous ;  and  the  perfons 
who  could  fo  far  forget  their  charader  as  Chriftians, 
were  held  up  to  public  deteftation.  The  notion  exifl- 
ed  long;  it  was  aftrong  inftrumentin  the  hands  of  the 
Popes  againft  the  all-powerful  Frederick  II.  {k)  and 
not  a  weak  one,  fo  far  down  as  the  fixteenth  centu- 
ry, when  Francis  I.  was  loaded  with  opprobrium  in 
confequence  of  his  alliance  with  the  Porte.  On  this 
occafioii,  in  order  to  regain  his  character  in  one  point, 
that  Monarch  was  forced  to  ftoop  to  what  was  the 
greateft  llain  upon  it  in  another.  He  had  been 
among  the  firfl  of  the  age  in  reputation  for  liberality^ 
and  clemency  ;  yet  he  I'uUied  his  glory  by  executions 
that  were  only  worthy  the  ferocity  of  a  bigot.  (/) 

Even  fo  far  down  as  the  beginning  of  the  feven- 
teenth  century,  thefe  prejudices  retained  fo  much  of 
their  weight  with  the  Proteftants  themfelves,  that 
Grotius  thought  it  worth  while  to  go  at  large  into 
the  queftion ;  and  though  he  allows  that,  as  a  gene- 
ral poiition,  it  may  be  permitted,  (or  rather  that  it  is 
'not  forbidden)  to  make  an  alliance  with  Infidels ;  yet 
he  treats  of  thefe  alliances  with  fingular  caution. 
For  example,  he  fays  that  care  muft  be  taken  not  to 
fuffer  the  connedlion  to  be  too  intimate,  left  it  might 
be  the  means  of  corrupting  weaker  underftandings  ; 
and  for  this  purpofe,  if  there  are  many  Chrijiians 
within  an  Infidel  territory  by  virtue  of  an  alliance, 
he  thinks  that  after  the  example  of  the  Ifraelifes  in 
Egypt,  they  ought  to  keep  themfelves  as  diftindl  ad 
poffible  from  the  inhabitants,  (m) 

{k)  See  Chap.  XIII. 

(/)  Daniel  Hift.  ds  Fr.  fol.  2.  298. 

(«)  Cavendum  enim  ne  nimia  commixtio,  contaglum  adferat 
infirmis,  quam  ad  rem  utile  erit  fedes  diftingui,  ficut  Ifraelitae 
feorfim  ab  ^Egyptiis  habitarunt.     De  jur.  H.  et  P.  L.  2.  cap.  15. 

S.  II; 

Vol.  il.  O  Again, 
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Again,  if  the  alliance  is  likely  to  prove  the  means 
of  rendering  them  too  powerflil,  he  abfolutely  for- 
bids it,  without  the  extreme  of  necellity  ;  for,  fays 
he,  there  is  nothing  fo  jufl:  in  itielf,  but  muft  give 
way,  if  it  is  either  diredly,  or  indiredly  hurtful  to' 
religion.  He  even  goes  on  to  fay,  that  Princes  and 
States  ought  to  bear  in  their  minds  upon  this  fubje^^, 
the  pious  and  bold  addrefs  of  an  Archbifhop  of 
Rheims  to  Charles  the  Simple,  when  he  told  him 
that  all  men  were  terrified  to  obferve  him  courting 
the  friendlliip  of  the  enemies  of  God,  and  making 
leagTies  with  them  to  the  deftrudion  of  the  Chriftian 
Dame ;  for  what  difference,  adds  the  holy  Ecclefiaf- 
tic,  is  incre  between  ajjociati/ig  with  Pcigans,  and  deny- 
ing God,  07'  worjhipping  Idols  f  («) 

Grofliis  finilhes  the  fubjedl  with  laying  it  down, 
that  all  Chriftian  nations  are  bound  to  alliit  one  ano- 
ther againft  the  attacks  of  Lifde/s;  and  it  was  no  doubt 
in  confequence  of  the  univerfality  of  thefe  prejudices, 
that  the  cotemporary  of  Grotius,  (Sir  Edward  Coke,) 
has  advanced,  or  rather  preferved,  do(^rines  to  the 
fame  purport,  as  forming  part  of  the  laws  of  Eng- 
land, 

In  the  fourth  Inftitute,  the  following  politions, 
with  their  commentary,  are  fuppofed  to  be  the  fet- 
tled laws  of  this  realm. 

There  be  four  kinds  of  Leagues. 

(ji)  Sed  et  fi  ex  focietaie  tsli,  prcfarae  opes  magnum  fint  ha- 
biturse  iricrementiim,  abilinendum,  eric  extra  lumniaui  riecellits- 
tem.  Non  er.im  jus  quodvis  fuilicit  ad  id  commiuendum,  quod 
religioni,  fi  non  direifle,  indivefle  tamtn,  nocituium  putetur.  Id. 
Sec.  II.  2. 

Optaadum  efTe:  ut  mulri  hodie  prir.cipes  ac  populi,  in  ar.imum 
admitcerent  liberam  et  piam  vocem  Fuiconis  Archiepifcopi  Re- 
niecfis,  CarolumSimpIicum  lie  admor.cntis.  Quinon  expavelcat 
vos  inimicorum  Dei  amicitiara  velle,  ac  in  cladcni  et  ruinani  no- 
minis  Chriftiani,  pagana  arma  et  fredera  fufcipere  deteflanda  ? 
Nihil  enim  difiat  utrum  quiiie  paganis  Ibcier,  an  abnegato  deu 
Idolas  colat.  Id.  Sec.  11,5. 

I.  Foedus 
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I.  Foedus  pacis ;  and  that  a  Chriftian  trincc  may 
have  with  an  Infidel. 

II.  Fcedus  cor.gratulation'',  five  confolationis  ; 
and  this  may  a  Cnriftian  Prince  make  with  an  Infi- 
del. 

in.  Foedu^  commutationis  mercium.  ^ve  com- 
mercii ;  and  this  alfo  may  be  made  with  an  Inndel. 

IV.  FCEDUS  MUTUi  AUXiLii;  end i^is  cannot  be 
done  with  an  Infidel.  (0) 

Thefe  four  pofuions,  ^'^c  learned  Chief  Juilice 
founds  upon  e>L  .r:pics  drav^n  irom  ihe  JewiOi  hifto- 
ry;  and  the  laft  of  them,  upon  the  exdiu^l.  '  k- 
HosoPHAT,  Kir?  of  Judah;  who  having  made  an 
alliance  with  Jc/iab  Kujg  of  Ifrael,  an  Idolater,  was 
not  only  in  extreme  danger  during  the  war,  but  was 
met  after  his  return  heme,  ard  fain  by  Jehu,  for 
gi<-ing  ailiftance  to  the  enemy  of  God.  (^)  Thus, 
from  cafes  drawn  from  a  very  antient  part  of  the  hif- 
tory  of  a  very  remote  people,  and  u'ho  were  under 
the  government  of  very  particular  inflitutions,  the 
Lav/  of  Nations,  at  leafl  as  ir  is  made  part  of  the 
Law  of  England,  is  fuppofed  tc  inhibit  alliances  be- 
tween Chrijiians  and  Turks;  "  for  thus,""  adds  his 
Lordfhip,  "  the  Laws  of  England,  corceruiig  rl-efe 
"  four  Leagues,  are  as  ynu  percei^  e  founded  upon 
«  the  Laws  of  God."  {q) 

With  every  proper  deference  for  fo  high  an  autho- 
rity as  my  Lord  Coke's,  this  prohihition  is  now  no 
longer  law.  Mankind  have,  in  a  great  meafure,  left 
off  perfecuting  one  another  on  account  of  their  reli- 
gion ;  and  Leagues  ofibnfive,  and  defenfive,  are 
made  in  every  part  of  the  world,  without  any  refe- 
rence to  their  points  of  faith,  (rj 

(0)  Fourth  Inftit.  155. 
(p)  Id.  lb.  _         (r)  lb. 

(r)  E.  G.  between  Chriilians,  and  all  ine  various  religions  of 
Afia  and  America. 

O  2  We 
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We  are  not  however  to  fuppoie  that  this  alteratiorl 
is  abfolutely  of  modern  growths  Though  it  was  ndt 
very  univerfal,  traces  of  it  are  to  be  found  far  back 
in  the  hiftory  of  Europe.  It  was  Convenfvm  that 
firft  gave  it  birth,  and  the  exterminating  hatred  with 
which  th-e  Chriftian  and  Saracen  people  beheld  one 
another,  was  at  length  made  fo  far  to  bend,  as  to  ad- 
mit of  the  propriety  of  entering  into  Treaties  toge- 
ther. If  I  may  be  allowed  the  exprefTion)  they  con- 
quered  one  another  into  mutual  refped  ;  and  Trea- 
ties once  begun,  a  variety  of  good  confequences  fol- 
lowed. A  freedom  of  intercourfc  v/as  agreed  up- 
on ;  the  forfeiture  of  liberty,  of  effeds,  or  of  life 
itfelf,  was  no -longer  the  terrible  punifhment  for  the 
crime  of  entering  into  each  otheris  country ;  and 
what  had  long  been  prefcribed  by  true  religion,  and 
ieven  by  common  humanity  in  vain,  was  at  lafl:  ftipu- 
lated  for  with  effed  by  exprefs  agreement.  In  many 
•parts,  the  two  races  were  fo  mingled  together  with 
the  fame  diftridl  of  country,  that  after  having  fruit- 
lefsly  endeavoured  to  deflroy  one  another,  they  came 
adlually  to  coniider  that  they  Mere  mutually  entitled 
to  the  rank  of  legitimate  States,  and  as  fuch  to  form 
pJiiances,  according  as  their  political  interefts  dired- 
ed. 

This  was  very  much  the  cafe  in  Spain  ;  a  country 
nearly  divided  between  the  two  religions,  and  the 
people  of  the  two  religions,  often  divided  among 
themfelves.  In  this  fituation,  each  party  w^as  con- 
ftanrly  on  the  watch  to  prejudice  the  other  as  occali- 
on  might  invite,  and  for  that  purpofe  interfered  in 
the  numerous  petty  wars  of  the  Princes  that  fhared 
the  country,  without  much  attention  to  the  religion 
of  ihofe  whom  they  attacked,  or  of  thofe  with 
whom  they  made  alliance.  Thus  the  weaker  Princes 
of  one  religion,  very  often  fought  the  protedion  of 
the  other,  agaiiift  their  more  powerful  brethren. 
The  Mo6>r5who  were e-^-pelled  from  their  own  States, 

took 
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took  refuge  with  the  Chrifiians,  and  the  Chrijlians,  on 
the  other  hand  fought  an  afylum  with  the  Moors, 
As  the  fortune  of  war  alfo,  was  for  a  long  time  ba- 
lanced among  them,  and  States  could  not  be  entirely 
fubdued,  the  two  people  in  their  intercourfe  toge- 
ther, were  forced  to  imitate  thecuftoms  they  obferv- 
ed  among  themfelves,  and  became  tributaries,  or 
bound  by  unequal  alliances  when  a  total  cpnoueil; 
could  not  be  effedled.  (s) 

This  fort  of  conneflion,  notwithftanding  the  ge- 
neral prejudice  upon  the  point,  is  to  be  difcovered  in 
ether  countries  befides  the  Spanifli  kingdoms.  As 
the  Saracens  had  contrived  to  fix  themfelves  in  va- 
rious corners  of  Europe,  without  the  poftibility  of 
diflodging  them ;  the  Chriflian  Princes,  efpecially  the 
more  politic  of  them,  began  to  think  it  lawful  to  foft- 
en  the  evil,  by  availing  themfelves  of  whatever  good 
they  could  extradl  ffonri  it.     When  they  could  not 

(s)  A  number  of  exanjples  of  this  are  to  be.  found  in  the  ele- 
venth, century. 

Sanchez,  Count  of  Caftile,  was  the  Auxiliary  of  Zuicbnan, 
in  obtaining  the  kingdom  of  Cordova  from  Aln:ahadi^  in  ico8. 
The  Count  of  Barcelona,  was  the  Auxiliary  of  H:j]im,  the  true 
Sovereign,  in  recovering  it  ;  and  Scnchcz  abandoning  the  unfuc- 
cefsful  party  afterwards  entered  into  a  firm  alliance  with  vhe  lat- 
ter King. 

The  Count  de  la  Vila,  being  driven  from  his  little  Sovereignty 
o'i  Alav:i,  in  Callile,  in  960,  took  refuge  with  the  Mo:.rs  o[  Cor- 
dova, with  whom  he  made  AUianceSj  and  returned  to  the  <^^i^- 
truftion  of  the  Chri/iiam, 

Garcias,  King  of  Gallicia,  lofing  his  dominions  in.  battle  to 
Caftile,  in  1070,  fled  in  like  manner,  to  the  Court  of  S^-villcy 
the  greateft  of  the  Mahometan  powers  ;  and  in  1063,  ^^^  Moor-' 
ifh  King  of  SaragoJl^z,  being  under,  the  protetftion  of  the  King, 
of  Castile,  and  invaded  by  the  Arragonjaiis,  the  Chriflians 
took  arms  againft  the  Chriflians  in  favour  of  l|;ieir  Moorifh  tri- 
butaries, and  the  famous  Cid  himfelf,  commanded  the  protectors 
of  Szragojja.     Mod.  Un.  Hift.  16.  187,   8.  212.  17.  89. 

Peter  the  Cruel  alfo,  in  the  fourttenih  century,  fled  tQ  ^he 
AUramolin  of  Africa,  whofc  daughter  he  is' laid  t.o  have  r^iarried, 
in  order  to  raife  up  a  fecond  p.-xriy  againfl  his  brother  HtAry 
de  Ti:^nf>ainaiej — Froilf.  &,  Vie  de  tlu  Gu§fc,.  156, 

therefore 
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tberefore  root  them  out  by  Con  que jl,  they  endeavour- 
ed to  make  them  uleful  by  Alliance  ;  and  Roger  I. 
King  of  Sicily,  though  ftyled,  as  we  ha\e  leen,  by 
the  Pope  in  the  grant  of  that  crown,  the  Lxtennina^ 
tor  ot  Intidels,  ()  did  not  fciuple  to  take  whole  bo- 
dies of  Saracens  nto  bis  pay.  The  fame  policy  was 
purfued  by  William  III.  (u)  in  the  fameifland  ;  and 
the  Emperor  Frederick  II.  defended  a  fimilar  mea- 
fure  when  ii  was  imputed  to  him  as  one  of  the  crimes 
■which  occafioned  his  depofition  at  the  Council  of 
Lyons,  ('u) 

This  latter  Prince,  who  feems  to  have  been  emi- 
nently qualified  in  the  arts  of  government,  was  far 
•^\ove  the  prejudices  of  his  age  in  this  refpedl ;  and  a 
Tre..i),  nearly  as  regular,  and  calculated  to  produce 
as  beneficial  effeds  as  any  that  have  paifed  fmce  his 
time,  was  effeiled  by  hitn  with  Abussac  King  of 
Morocco,  in  12.30.     By  this  it  was  agreed.  That 
ilaves  fhould  be  rendeied  up  on  both  fides  ;  That  the 
ports  of  Africa  fhould  be  opened  to  the  Chrijiians^ 
-who  fhould  not  be  moleiied  in  their  commerce  ei- 
ther iu  going  or  coming  ;  That  the  Mahometan  mer- 
chants who  came  within  the  States  of  the  Emperor, 
fhould  be  exempt  from  the  payment  of  the  tenth 
part  of  their  effeds ;  and  that  they  fhould  have  li- 
berty to  fend  an  intendant  into  the  ifland  of  Corftca, 
who  fhould   have  juiifdidtion  over  the  Mahometans 
there  eftablifhed.  {w)     This  latter  w-as  plainly  the 
fame  as  a  modern  Conful,  the  cuflom  of  eftablifhing 
which,  throughout  the  trading  nations  of  the  world, 
has  alfo  a rifen  entirely  fmm   Convention.     A  Treaty 
iimilar  to  this  was  at  the  fame  time  entered  into  with 
ABUbSAC  by  the  Republics  of  Venice,  Genoa,    and 
Ptfa,  and  by  the  city  of  Marfeilles.  (x) 

(t)  Chap.  XIII. 

iji)  Buripjn.  2.  %.  Fazelliis  calls  him  Roger  IT. 

iv^  See  Chap.  XIII. 

{w)  Leibnitz  Cod.  De 01  em.  p.  13-  (at)  Id.  lb. 

It 
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It  is  remarkable,  however,  how  long  Europe  went 
on  with  thefe  prejudices  fubfifting  between  the  two 
religions,  owing  chiefly  to  the  inveteracy  of  the  Ma- 
hometan  ignorance  ;  the  Treaties  which  England  en- 
tered into  with  many  of  the  Barbary  States,  in  the 
prefent  and  laft  centuries,  being  little  more  than  am- 
plifications of  this  Treaty  with  Abussac.  They 
are  a  ftrong  elucidation  of  the  manner  in  which  Con- 
vention came  to  change  and  to  amend  the  errors  of 
the  Law  of  Nations,  (y) 

Alliances  during  the  times  before  us,  were  not 
difdained  between  the  two  Religions  even  in  the 
Eaji  itfelf,  the  climate  in  which  the  prejudices  we 
have  been  mentioning  were  moft  predominant,  and 
where  they  broke  out  into  the  mofl  barbarous  ani- 
ons. Both  Chnjlians  and  Miijfulmen^  fought  the 
aid  of  one  another  againft  their  own  brethren,  when 
impelled  to  it  by  intereft,  mindlefs  of  the  general 
hoftile  principles  that  inflamed  them. 

For  example  ;  The  Crufades  had  always  beendef- 
tru6iive  to  the  Greek  Empire,  though  it  was  ranked 
among  the  worftiippers  of  Ghrift.  During  the  firft  of 
them,  in  the  eleventh  century,  the  Greeks  were  fup- 
pofed  to  have  got  rid  of  their  ruinous  guefts  by  the 
infamous  means  of  poifon.  During  the  fecond,  in 
the  twelfth,  they  endeavoured  abfolutely  to  prohibit 
their  entrance,  by  making  a  clofe  league  with  the 
Sultan  of  Syria  himfelf.  {z) 

.  In  1 1 66  the  Caliph  of  ^^j^/,  beheld  the  armies 
of  a  Chrijiian  King  of  Jerufalem,  march  to  defend 
him  againft  the  Mahometan  Defpot,  and  lubmitted 
to  what  was  conlidered  as  a  fpecies  of  pollution  by 
his  Courtiers,  in  receiving  the  AmbalTadors  of  Jeru- 
falem, in  perfon,  and  ratifying  with  his  own  hand, 
the  treaty  of  fublidy  which  had  been  made  with 
them,  {a)     In  1185,  the  Pope  himfelf  {Lucius  III.) 

Cy)  See  Chap.  V.         {z)  Vie  de  Salad,  par  Mar.  L.  9. 
{a)  GuUelm.  Tyr.  14. 

condefcended 
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condefcended  to  folicit  the  friendfhip  of  the  accom- 
plifhed  Saladin  ;  {b)  and  it  was  to  an  alliance  made 
with  the  latter  in  1 191,  by  Guy  de  Lufignan,  King 
of  Jemfalem,  againft  Raymond  Earl  of  Tripoli,  that 
the  total  expulfion  of  the  Chriftians  from  that  cele- 
brated kingdom  was  ultimately  owing.  Saladin, 
like  many  other  auxiliaries,  more  powerful  than  thofe 
they  aflifted,  feized  the  opportunity  which  was  giv- 
en )iim  by  an  interference  thus  invited,  and  conquer- 
ed for  himfelf,  what  he  was  in  vain  expe£led  to  ref- 
tore. 

In  the  courfe  of  time.  Alliances  became  more 
frequent,  and  not  long  before  the  application  oi  Fran- 
cis 1.  to  the  Porte,  for  aififtance,  the  end  of  the  fif- 
teenth century  beheld  the  fame  fort  of  cafe,  when 
Alphonjo,  King  of  Naples,  and  even  the  Pope  (Alex- 
ander VII.)  fent  to  implore  the  aid  o{  Bojazet,  againft 
the  celebrated  invalion  of  Charles  VIII.  fc)  From 
that  time,  the  prejudices  of  religion,  and  of  a  barba- 
rous policy,  have  been  gradually  giving  way  before 
the  flow,  but  certain  effecl  of  treaties:  The  Porte, 
and  even  the  African  States,  have  taken  their  place 
in  the  fwro/^^m  Commonwealth;  and  though  many 
nations  continue  to  make  war  without  ceafiDg  upon 
the  latter,  yet  it  is  in  confequence  of  their  piratical 
maxims,  rather  than  their  religion.  At  any  rate, 
wherever  they  have  been  purfuaded  to  adopt  the 
milder  law  of  nations  inculcated  by  the  Chriiiians, 
ue  may  obferve  that  the  mode  of  doing  it  was  by 
pofitive  Convention. 

Thus  by  the  third  article  of  the  Treaty  with  Algi- 
ers in  1686,  {d)  it  is  ftipulated  that  the  perfons  and 
goods  of  palTengers  on  board  the  Ihips  of  the  King 
of  England,  fliall  not  h^fiopped^  taken,  cr  plimder- 

(h)  Vie  de  Salad,  par  Marin,  i.  423. 

(f)  Iter.  Hierofol.  ap  Gale,  chap,  v.  Guiccard  L.  I.  an.  1494. 

t^')  Vide  Marine  Treaties,  p.  259.  Quarto. 

ed: 
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ed:  By  the  fifth,  all  ufe  of  torture  is  inkihited :  By 
the  lixth,  perfoiis  who  have  fuff'ered  fhipwreck,  are 
not  to  he  madejlaves.  In  cafes  however  which  are 
out  of  the  Treaty,  the  Algerines  niaintaiD  the  right 
which  UDder  a  difierent  Religion  and  Moral  Syftem 
they  alfume,  fince  they  alfo  ftipulate  that  to  confer 
thefe  immunities  upon  the  Englifh,  a  Pojs  ihall  be 
neceifaiy  for  every  fhip  ;  and  thofe  which  have  none 
are  to  be  conlidered  as  a  fair  prize,  {e) 

The  eleventh  article  exhibits  the  operation  of 
Treaties  in  favour  of  Religion,  and  the  difiiD<Slioa 
which  is  preferved  between  the  profelfois  of  different 
faiths  j  it  being  flipulated  that  if  any  Chrijliaris  e(- 
cape  on  board  fhips  of  war,  they  fhall  not  be  de- 
manded;  in  confequence  of  which,  the  Algerines 
make  a  condition  that  before  this  privilege  iliall  be 
allowed  to  take  efied,  notice  fhall  be  given  of  the 
arrival  of  fuch  fhips,  and  public  proclamations  be 
made  to  fecure  the  Chriflian  captives. — The  twelfth 
article  entirely  forbids  the  flavery  of  the  fubjeds  of 
Great  Britain  within  the  territory  of  Jlgiers. 

Similar  Treaties  were  made  about  the  lame  time 
with  Tripoli,  and  Tunis  ;  (/)  and  by  the  eleventh 
article  of  the  Treaty  with  the  latter,  1751,  a  great 
point  is  gained  in  prohibiting  all  piracy  whatfoever 
w^ithin  ten  miles  of  Gibraltar  and  Mahon  ;  it  being 
agreed  that  prizes  from  every  nation  made  within 
thofe  limits,  fhall  be  reilored. — All  thefe  pretenfi- 
ons  of  the  Barbary  States  had  long  as  we  have  feen, 
been  aboliflicd  among  the  Chriftians,  in  confequence 
of  their  confuliing  the  true  fpirit  of  their  duty,  and 
their  exigence  thus  late  among  the  Mahometans, 
can  only  therefore  be  attributed  to  the  influence  of  an 
oppofite  and  intolerate  Religion,    which  made  them 

(e)  Treaty  Auguft  10.  1700,  Art.  2  Id.  p.  265. 
v")  Treaty.  Auguft.  1700.  Id.  p,  275, 

rejc<^ 
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reje6l  that  law  by  which  we  2iXQ peculiarly  taught  to 
love  our  neighbour  as  ourfelves. 


OF  CONVENTIONS  RESPECTING 
COMM£RG£. 

WE  come  laftly  to  conlider  one  of  the  moft  im^ 
portant  efiects  of  Convention  upon  the  laws  of  the 
world,  in  the  improvement  which  it  palpably  in- 
troduced into  its  Commercial  Intercourfe. 

Upon  the  broad  fubje6i:  of  Commerce,  as  benefici- 
al, or  prejudicial  to  mankind,  its  myftery  and  na- 
ture, or  the  chronology  of  its  general  improvements, 
it  does  not  fall  within  the  fcope  of  this  Treatife  to 
fpeak  ;  nor,  if  it'  did,  fhould  I  attempt  it  after  the 
elaborate  volumes  upon  the  matter,  which  crowd 
the  libraries  of  Europe.  I  fhall  merely  therefore 
touch  upon  thofe  parts  of  its  hiftory,  in  which  the 
fubje6l  before  us  is  more  immediately  concerned. 

As  far  as  it  may  be  faid  to  relate  to  the  Law  of 
Nations,  from  the  lAniverfality  of  its  adoption  ;  it 
owes  its  regulation  almoil  entirely  to  pofitive  Conven- 
tion. For  although  there  is  a  natural  difpoiition  in 
men  to  truck  and  barter  with  one  another,  yet  the 
modes  by  which  this  fhall  be  done,  or  whether  it 
fhall  be  done  at  all,  muft  he  left  to  Injiitution. 

A  writer  of  eminence  on  the  law  before  us,  at  the 
fame  time  that  he  places  it  among  the  hounden  duties 
to  encourage  the  commerce  of  States  ;  admits  that 
they  have  the  power  of  making  what  reftridions  they 
pleafe  upon  it,  and  that  others  are  obliged  to  fubmit 
to  them,  on  the  fuppofition  that  they  are  founded 
pn  good  reafons.  {g)     All  things  that  contribute  to 

(g)  Vattel-  L.  2.  CK.  2.  S.  21.  et  infr. 
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the  extenfion  of  this  intercourfe,  he  however  alfo 
claffes  among  our  duties ;  as  the  care  of  Highways  ; 
the  fecurity  of  the  Seas  ;  the  eftablifhment  of  Ports  ; 
and  the  regiilatioiis  of  Markers  and  Fairs,  {h) 

As  a  general  pofition,  drawn  from  the  morality 
which  Chriftians  are  bound  to  follow,  we  cannot 
perhaps  difpute  this.  But  whether  they  can  be  deriv- 
ed, (as  duties,)  from  the  law  of  nature  alone,  (and 
fuch  is  the  foundation  of  Vattel's  whole  lyftem,)  or 
whether,  fetiing  the  Chrijiian  morality  out  of  the  quef- 
iion,  it  is  not  left  to  the  abfolute  will,  and  even  to 
the  whim,  or  caprice  of  nations,  to  negled  all  thefe 
circumrtances,  it  may  not  be  unreafonable  to  doubt. 
(hk) 

Certain  it  is,  that  there  have  been  times  when 
they  have  not  only  been  negle£led,  bpt  the  very  op- 
pofite  conduft  has  been  purfued,  of  v/hich  a  varie- 
ty of  proofs  have  been  given  in  the  courfe  of  this 
work.  The  Law  of  Nations  upon  the  fubjed  while 
left  to  itfelf,  even  long  after  the  eftablifhment  of 
Christianity,  was  fo  extremely  vague  and  indefi- 
nite, that  no  one  could  colled  v/hat  was  the  con- 
du6l  with  refpedl  to  Commerce,  which  men  had  a 
light  to  expedl  from  one  another. 

In  this  uncertainty,  the  pofitive  Injiitutions  of 
mankind,  did  that  for  them,  v;hich  the  law  of  nature, 
(according  to  our  lyftem,)  would  never  have  obliged 
them  to  do ;  and  which  the  turbulence  of  the  world, 
and  the  little  real  knowledge  they  poffeffed  of  their 
religion,  had  hitherto  prevented  it  from  teaching 
them.  It  may  however  be  obferved,  that  Religion 
bad  fo  far  its  fhare  in  the  improvement  of  Commerce, 
as  probably  to  have  been  the  real,  though  invifible 
caufe  of  the  abrogation  of  thofe  barbarous  and  diiho- 
fieft  pradices,  which  retarded  its  progrefs  j    and  at 

(A)  lb. 

(Jih)  Vide  Suaxez  De  Leg.  ac  Deo  Le^illat.  2.  io,  y. 

all 
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all  events,  whether  it  was  Religion,  or  mere  naiu-< 
ral  benevolence,  or  abfolute  and  immediate  intereft, 
or  a  combination  of  all  three ;  ftill  it  was  through 
the  medium  of  Convention  and  poiitive  Injiitution^ 
that  the  objed  was  obtained. 

The  inftances  of  barbarity  that  have  been  recorded 
in  the  courfe  of  this  work,  will  ferve  to  Ihew  how 
little  an  intercourle  which  depends  fo  entirely  upon 
public  fecurity,  could  flourifli  during  the  earlier  ages, 
It  was  hardly  even  poffible  for  men  to  exercife  a  dif- 
tant  traffick,  when  every  pafs  by  land  was  infefted 
with  robbers,  and  every  Sea  was  filled  with  Pirates, 
w'ho  purfued  their  callings,  under  honourable  appel- 
lations. 

I  would  not  however  be  thought  to  mean,  that 
this  was  the  only,  or  even  the  chief  caufe,  why  Com? 
merce  did  not  flouriih.  While  the  fpirit  of  the  age 
was  entirely  military,  people  were  lefs  inclined  to 
turn  themfelves  to  occupations  fo  contrary  to  their 
tafle  ;  and  when  the  magnificent  difcoveries  of  the 
fifteenth  century,  opened  new  worlds  to  their  contem- 
plation, every  fort  of  difficulty  was  made  to  bend 
to  the  genius  which  they  infpired.  Before  this  how- 
ever, many  nations  had  begun  to  difcover  the  necef- 
lity  for  a  more  bi::n:iane  and  fafer  intercourfe  ;  and 
not  being  then  upheld  by  a  general  fpirit  of  Copi- 
merce,  they  had  recourse,  to  Convention  in  fome 
meafure  to  fupply  its  place.  Accordingly,  fo  far 
back  as  the  timeof  Cai^iute,  efforts  were  made  by 
exprefs  Treaty  to  obtain  a  mitigation  of  thofe  heavy 
taxes  and  tolls  with  which  travellers  to  Rome  and 
other  parts  feem  to  have  been  loaded.  That  Mo- 
narch obtained  from  the  Emperor  Conrad  and 
Pope  John,  *'  Ut  eis  concederetur  lex  izquwry  ^\.pax 
*'  fecurior  in  via  Roman  adeundi,  et  ne  tot  claufuris 
**  per  viam  arcerentur,  et  propter  injuflam  telonium 
^'  fatigarentur."  (/)     The  maritime  Slates  alio,  foon 

(0  Will,  of  Malms.  L.  2.  C.  ix.  ' 

after 
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after  tb6  commencement  of  the  period  before  us* 
found  it  neceffary  to  make  feveral  provifions  for  the 
fecurity  of  their  mutual  communications  ;  the  moft 
ftriking  of  which  were,  the  punifhment  oi  piracy ^ 
and  the  abolition  by  law,  of  the  cruel  rights  pre- 
tended to  by  the  inhabitants  of  coafts,  againft 
Grangers  who  might  arrive,  or  be  driven  upon  them. 

Of  this,  inftances,  as  it  may  be  fuppofed,  were 
moft  frequent,  among  thofe  who  had  been  moft  in- 
famous for  the  pradices  in  queftion  :  and  if  the  regu- 
lations that  were  made,  had  been  only  in  a  fmall 
part  obferved,  the  cuftoms  of  the  maritime  people 
would  have  then  been  as  eminent  for  their  humanity 
as  they  had  before  been  infamous  for  their  favagenefs 
and  horror. 

By  a  law  of  the  Swedes,  every  houfekeeper  on  the 
coafts,  the  Clergy  and  Nobility  not  excepted,  was 
fubje6l  to  a  tax  to  relieve  and  repair  the  lofs  fuffered 
by  fhipwreck.  "  Fortunam  ejus  qui  naufragium 
*'  perpeifus  eft,  fublevare  et  refarcire."  (j)  The 
Danifh  law  proceeded  upon  the  moft  regular  princi- 
ciples  of  Juftice,  and  it  probably  aftbrds  the  earlieft 
example  of  Salvage,  regulated  by  public  conftita- 
tions.  It  ordained  that  the  whole  of  the  goods  that 
were  wrecked,  fhould  not  be  reftored,  but  a  certain 
portion  of  them  be  fet  apart  for  the  people  who  had 
been  called  out  to  aflift  thofe  in  diftrefs,  and  who 
were  to  be  rewarded  by  the  Mafter  and  Owmers,  ac- 
cording to  an  alfeftmentto  be  made  by  the  magiftrates 
and  maritime  Praefeds.  {k)     The  Conftitutions  of  Si- 

(f)  SteirnKook,  L.  I.  Pt.  i.  C  ix. 

(^)  Dani  bona  naufragantibus  non  reftituunt  omnia,  fed  ple- 
bem,  praemio  auxilii  piopofito,  ad  opem  naufragis  ferendam, 
navenique  et  merces  periculoexpofitas  pro  re  rata  confervendas  ac 
recuperandas  evocant.  Pofteaquam  ita  allatum  eft  auxilium; 
Prizfe6lur<z  Maratimcey  Praefes  et  Conful  et  Senatores  definiant 
quantum  niercedis  pro  rei  conditione,  merciumque  pretio,  auxili- 
atoribus  a  navarcho,  vel  mereatore  perfolvi  oporteat.  Jus  Dan. 
ap.  Wiik.  104. 

cily 
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cily  under  Frederick  II.  alfo  dedu61ed  a  portion  of 
the  merchandife  faved,  and  any  one  who  ftole  any 
part  of  it,  was  not  only  condemned  to  pay  four  times 
the  value,  but  to  fuflfer  death.  (/) 

In  the  fame,  and  even  a  greater  fpirit  of  humani- 
ty, is  the  following  law  of  ^Ethelred.  Et  quaelibet 
Navis  mercatoria,  pacem  habeat  quae  intras  portum 
veniat,  licet  fit  inimica  navis,  li  fit  tempeflati  jadla- 
ta.  Et  licet  non  fit  jadata,  &  confugiaf  ad  aliquam 
-pacts  curiam,  &  homines  confugiant  ad  curiam  illam  ; 
tunc  homines  illi  pacem  habeant,  &  ea  quse  fecum 
portant.  {m) 

The  Englifh,  (the  long  continuance  of  whofe  bar- 
barous laws  with  refpedl  to  wrecks  would  mark  them 
with  infamy,  had  they  not  amply  made  up  for  it  by 
the  wifdom  and  humanity  of  almofl  all  their  other 
conftitutions,)  can  however  boafl  that  foreign  Mer- 
chants became  early  the  obje6ts  of  their  protedion 
and  encouragement,  fince  by  Magna  Chart  a, 
tliey  are  allowed  to  go,  and  to  come,  and  to  remain 
in  England,  by  land  and  by  water,  for  the  purpofes 
of  trade,  as  it  is  exprefsly  ftated,  *'  ;per  aniiquas  et 
"  redas  confuetudmesP  {n)  It  is  the  more  likely  that 
thefe  were  the  AntiqucE  Coiifuetudines,  fince  in  the 
reign  before  that  in  which  Magna  Charta  was  enadl- 
ed,  the  laws  and  culloms  of  the  Sea  had  been  a  fa- 
vourite obje6l;  and  the  laws  of  Oleron,  which 
w^ere  a6lually  compofed  under  the  dire^iion  of 
Richard  I.  became  not  only  much  in  requeft,  but 
formed  the  common  ttfages  among  the  maritime  States, 
when  their  veffels  pailed  through  the  Britifli  Seas,  (o) 

Of 

(/)  Conilit.  SIcul.  L.  I.  Tit.  28,  58.  ap  Lindenbrocr. 

(ni)  Leg.  iEthel.  ap  Wilk. 

(«)  Mag.  Char.  Cap.  30.     The   venerable   Bede,    more    thnn  ' 
four  hundred  years  before  this,  had  called  London,  *'  Multorum 
"  populorum  Emporium." 

(0)  See  the  record  On  the  D( minion  of  the  Sea,  quoted  by  Coke, 
4th  Inflit.  142.  Leges  et  Statuta  per  ejus  AntecefTores  Anglise  re- 
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Of  thefe  laws,  there  are  feveral  articles,  which 
mark  very  curioufly  the  barbarous  manner  in  which 
a  barbarous  nation  condudls  its  ftruggles  into  good  or- 
der. The  XXIIId  and  XXIVth  of  them  are  as  fol- 
lows. 

If  a  Pilot  undertakes  the  conduft  of  a  veffel  to 
bring  her  to  St.  Malo,  or  any  other  Port,  and  fail  of 
his  duty  therein;  fo  as  the  veffel  mifcarry  by  reafon 
of  his  ignorance  in  what  he  undertook,  and  the  mer- 
chants fuftain  damages  thereby ;  he  fhall  be  obliged 
to  make  full  fatisfadion  for  the  fame  if  he  hath 
wherewithal;  and  if  not,  lofe  his  head. 

And  if  the  Mailer,  or  any  one  of  his  Marijiers, 
or  any  one  of  the  Merchants,  cut  off  his  head; 
they  Jhall  not  he  hound  to  arifwer  for  it :  but  before 
they  do  it,  they  muft  he  fare  he  had  not  wherewith 
to  make  fatistadion. 

The  reader's  own  ideas  of  jurifprudence  will  point 
out  to  him,  the  manifeft  impropriety  of  allowing  the 
Mailer,  or  any  of  his  Mariners  to  be  at  the  fame 
time  the  judge  and  accufer  in  a  cafe  of  fuch  import- 
ance; and  to  cut  off  a  man's  head  in  a  moment,  as 
it  may  be  fuppofed,  of  paffion  and  revenge.  Such 
however  v/as  the  law. 

The  XXVth  and  XXVIth  Articles  are  longer,  and 
infinitely  more  jull,  though  fully  as  fevere.  The 
Lord  of  the  Coaft  it  feems,  had  a  right  to  the  third 
or  fourth  part  of  the  fhips  that  were  loft,  and  the  Pi- 
lots, (in  the  language  of  the  law)  "  in  order  to  in- 
*'  gratiate  themlelves  with  their  lords,  and  to  gain 
"  to  themfelves  a  part  of  the  fhip  and  lading,  did 
*'  like  faithlefs  and  treacherous  villains,  fometimes 

ges,  dudum  ordinata  ad  confewandain  pacem  et  jujiitiam  mrtvi 
OMNEs  GENTES,  NATioNis  CUJU3CUNQUE,  par  ffiure  AngHtX 
tranfeuMes.  Quae  quidem  Leges  et  Statuta,  per  dorrdnum  Rich- 
ardum  quondam  regeiti  Anglias  in  redditu  fuo  a  Terra  Sa£la  cor- 
refte  fuerunt  interpretata,  et  in  Infula  Qlcrcr.  piiblicata  et  nomi- 
nata  in  Gallica  lingua  Lu  Ley  Oleron. 

"  even 
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**  even  willingly,  and  out  of  delign  to  ruin  fhip  and 
**  goods,  guide  and  bring  her  upon  the  rocks;  and 
"  then,  feigning  to  aid,  help,  and  affifl:  the  now  dif- 
*'  treffed  mariners,  were  the  iirfl  in  difmembering 
*'  and  pulling  the  fhip  to  pieces,"  &c.  Xo  remedy 
this,  the  law  declares  that  the  Lord  of  that  place ; 
the  Salvers  ;  and  all  others  that  arc  concerned,  fhall 
be  accurfed  and  excommunicated,  and  punifhed  as 
thieves  and  robbers;  and  the  Pilot  "  fhall  be  hang- 
"  ed  upon  a  high  gibbet,  which'  faid  gibbet  fhall 
"  abide  and  remain  to  f'ucceeding  ages,  on  that  place, 
*'  as  a  vifible  caution  to  other  fhips  that  fhall  after- 
"  wards  fail  thereby." 

The  fate  of  the  Lord  is  flill  more  fevere.  "  He 
«'  is  to  be  apprehended,  his  goods  confifcated  and 
*«  fold,  and  himfelf  faflened  to  a  pofl  or  flake  in  the 
*'  midft  of  his  own  Manlion  Houfe,  which  being 
"=  fired  at  the  four  corners,  all  fhall  be  burned  toge- 
*'  ther;  the  walls  thereof  be  demolifhed;  the  ftones 
*'  pulled  down;  and  the  place  converted  into  a  mar- 
*'  ket  place,  for  the  fale  only  of  hogs  and  fwine,  to  all 
**  pofterity." 

The  XXXIft  Article  defcribes  mofl  horrible  cuf. 
toms,  and  as  horrible  punifhments  to  prevent  them. 
It  recites  that  when  a  velfel  was  loft  by  running  on 
ihore,  and  the  mariners  had  landed ;  they  often,  in- 
flead  of  meeting  with  help,  "  were  attacked  by  peo- 
*•■  pie  more  barbarous,  cruel,  and  inhuman,  than 
**  mad  dogs ;  who  to  gain  their  monies,  apparel, 
*'  and  other  goods,  did  fometimes  murder  and  de- 
*'  ftroy  thefe  poor  diflreffed  feamen.  In  this  cafe, 
*'  the  Lord  of  the  country,  is  to  execute  juftice  by 
*'  punidiing  them  in  their  perfons  and  their  eftates  ; 
*'  and  is  commanded  to  plunge  them  in  the  fea  till 
"  they  behalf  dead,  and  then  to  have  them  drawn 
"  forth,  out  of  the  Sea,  and  ftoned  to  death." 

Such  was  the  feverity  which  Inftitution  found  it 
necelTary  to  oppofe  to  the  favage  violences  that  had 

been 


TREATIES  AND  CONVENTIONS.  .         209 

been  fo  inimical  to  Commerce;  and  though  it  was  in 
all  probability,  not  always  inflifted,  yet  the  laws  of 
Oleron  which  authorifed  it,  and  which,  as  we  have 
feen,  were  the  governing  cuBoms  of  the  nations  that 
navigated  the  Britijh  Seas,  are  laid  to  have  been  tak- 
en as  a  guide  in  forming  the  inftitutions  of  the  fa- 
mous commercial  city  of  VVlSBUY. 

This  lad  was  for  lome  time,  particularly  about  the 
end  of  the  twelfth  century,  the  moft  flourifhing  trad- 
ing city  of  the  North ;  and  is  defcribed  by  0/aus 
Magnus  to  have  rifen  to  a  great  height  of  commer- 
cial confequence,  by  the  lecurity  which  it  afforded 
to  all  comers  both  by  fea  and  land.  He  adds  a  re- 
markable expreffion,  (nulli prcecUfum  municipium,) 
by  which  it  fhould  feem  that  every  one  was  admitted 
to  a  participation  of  its  privileges.  Encouraged  by 
this,  all  the  greater  nations  of  Europe,  thronged  to 
it  for  the  purpofe  of  Trade,  and  even  thofe  who  ap- 
proached near  to  their  original  limpiicity,  for  \o  pof- 
fibly  the  learned  Archbidiop  may  mean  by  the  Sin- 
gulce  gentes  fuos  proprios  vicos  et  plateas  incoletttes.  ( p) 
This  gave  fo  much  influence  to  the  inhabitants,  that 
all  thofe  who  navigated  the  Baltic,  are  faid  to  have 
governed  themfelves  by  the  laws  and  principles  of 
the  Confulate  at  Wifbuy  ;  and  to  have  adopted  from 
them  a  kind  of  Law-Merchant,  which  being  regu- 
larly digefted,  decided  differences  by  fea,  much 
fooner  than  arms  could  decide  them  by  land,  (q) 

Into  the  detail  of  thefe  laws,  it  does  not  fall  with- 
in our  fubjedl  to  enter;  we  cannot  however  help  re- 

VoL.  IT.  P  marking 

(/)  Confluxere  illucGothi,  Suecji,  Ruffi  feu  Reulheni,  Dani, 
Pruffi,  Anoli,  Scoti  Flandri,  Galli,  Finni,  VartTlaii,  Saxones, 
Hifpani  ;  Jingulaque  gentes,  fuos  piopi-ios  vi'-os  et  plateas  incolejttes, 
Tiulli praclufum  municipiu7n.  i!.g;redientefque,  terra  et  mari,  om- 
nia paccata  invenerunt.     Olaus  ATag.  L.  2.  C.  24.  ^ 

{q)  Ab  hac  etiam  Infula  (Gotlandia)  in  omni  r.avjgantiiiin  con- 
troverfia,  przefertim  a  Conlulatu  Vifbvcenfi  petitur  tt  datur  jus, 
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marking  on  the  care  that  was  taken  for  the  fecnritjr 
of  fhips  againfl  the  attempts  of  their  crews  by  the 
following  articles. 

Whoever  drew  a  fword  upon  the  Mailer  of  a  vef- 
fel,  or  wilfully  falfilied  the  compafs,  was  condemn- 
ed  to  have  his  right  hand  nailed  to  the  maft.  (r) 

Whoever  behaved  riotoufly  was  condemned  to  be 
keel-hauled,  (s) 

Whoever  was  guilty  of  rebellion,  was  to  be  thrown 
overboard.  (/) 

It  was  unlawful  alfo  to  arreft  the  Mafter,  Pilot,  or 
Mariners  of  a  veffel  for  debt,  w/ien  about  iofetjiil', 
though  the  creditor  might  feize  any  thing  belonging 
to  his  debtor  v/hich  he  could  find  in  the  veffel ;  ( u) 
and  this  was  a  very  fmall  part  of  the  regularity  intro- 
duced by  thefe  laws,  which  became  in  a  manner  the 
^  laws  of  the  world,  fince  they  extended,  lays  the 
hiilorian,  from  the  pillars  of  Hercules,  to  the  North 
Seas;  {v)  and  we  have  here  therefore  a  full  inftance 
of  Conventions  entering  into  the  compofition,  and 
,  forming  part  of  the  Law  of  Nations. 

et  fententla  diffinitiva,  quid  unicuique  permhtendum  vel  aufereiv 
dum  erit,  Certe  Jus  hoc  Mercat.oriiin  ac  valde  prudenier  digtl- 
tum,  citius  iites  adimit  in  fiuidis  iquis,  quain  aliorum  dtcifio  in 
lerra  arma.     lb. 

(r)  Ol.  Mag.  L.  10.  c.  16.  p.  448. 

(i)  Nothing  can  be  more  minute  than  Magnus's  defcription  of 
this  punifliment.  Qjai  vero  tiimultuarius  aut  injuriofus  luerit, 
i'uniculo  ligatus  uno  iatere  navigii  fubtus  immerfus,  ex  altero  fub 
■dorfo  navigi  I'etrahitur,  atque  fi  propter  abforptam  in  gurgite 
aquain  opus  fuerit,  fui>inus  repronitur,  aut  pronus,  ne  iutcreat 
fufFocatus.— Id.  lb.  (/)  lb. 

{ti)  Ariic.  6.  L.  of  Wiibay  Comp.Bo.  ot'Sea,  Laws.  176. 

(_i>)  Hse  et  fimilis  paeneque,  imo|graviores,  ex  conllitutionibus 
vetuftiffira:s  Urbis  VillDuycenfis,   &c.   repetentur. 

Tamen  leges  maritimse  et  decifiores  omnium  controverf.arutn 
finguln;ritur  longe  lateque  ufque  ad  columnas  Herculis,  &  ulti- 
nium  mare  Scythicum  ex  ea  peruntur  &  datse  obiervontur,  &e. 
&c.  Olaus  Mag.  L.  10.  c  16.  They  continue  alio  according  to 
Anderlbn  to  be  obferved  to  this  day  by  the  nations  bordering  on 
the  Baltic.     Hift.  of  Commerce,  1. 179.- 

But 
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But  one  of  the  moft  remarkable  public  Deeds  re- 
lating to  Commerce,  and  in  which  the  principles  of 
Trade,  and  the  rights  of  nation?  with  refped  to  it, 
leem  to  have  been  beft  underlto^d,  is  to  be  found  in 
the  famous  letter  of  King  Edwa.-dNl.  tranflated  in- 
to Greek  and  other  languages,  which  was  borne  by 
Sir  Hugh  Willoughby  and  Richard  Chancellor,  two 
celebrated  navigators,  in  their  attempt  to  difcover 
Cathaye  in  1553. — After  fetting  forth  the  difpofition 
to  cultivate  the  love  and  friendfliip  of  his  kind,  im- 
planted by  the  Almighty  in  the  heart  of  hian,  the 
confequent  duty  of  all,  according  to  their  powers 
to  maintain  and  augment  this  defire,  and  the  condu6L 
of  his  anceftors  in  this  refpedl:  which  had  ever  been 
*'  to  lliew  good  affedion  to  thofe  who  came  to  them 
"  from  farre  countries,"  the  Letter  proceeds  in  form 
to  fay : 

"  And  if  it  be  right  and  equity  to  fhew  fuch  hu- 
'^  manitie  to  all  men,  doubilelle  the  lame  aught 
"  chiefly  to  be  fh.ewed  to  ^Jarchants,  who  wander- 
'•'  ing  about  the  world,  fearch  both  the  laud  and  the 
''  fea,  to  carry  fuch  good  and  profitable  things  as 
*'  are  found  in  their  countries,  to  remote  regions 
"  and  kingdomes,  and  again  to  bring  from  the  fame^ 
"  fuch  things  as  they  find  there  commodious  for  their 
'•  own  countries :  Both  as  well  that  the  people  to 
*•  whom  they  goe,  may  not  be  deflitute  of  fuch 
'^  commodities  as  their  countries  bring  not  forth  to 
"  themj  as  that  alio  they  may  be  partakers  of  fuch, 
*•  things  whereof  they  abound.  For  the  God  of 
"  Heaven  and  Earth,  greatly  providing  for  man- 
"  kinde,  would  not  that  all  things  fhould  be  found 
"  in  one  region,  to  the  e:ide  thai  one Jhoiild  have  need. 
"  of  another  \  that  by  this  nieanes  friendfhip  might 
*'  be  eftablifhed  among  all  men,  ai^d  every  one  feeke 
"  to  gratifie  all.  For  the  efiablifhing  and  further- 
**  ance  of  which  univerfal  amitie,  certa  ne  men  of' 
"  our  realme,  moved  hereunto  by  the  faid  deliie, 
P  2  '  ''  have 
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*'  have  inftituted  and  taken  upon  them  a  voyage  by 
"  fea  into  farre  countries,  to  the  intent  that  between 
"  our  people  and  them,  a  way  may  bee  opened,  to 
"  bring  in  and  carry  down  merchandizes,  defiring 
"  us  to  farther  their  enterprizes.     Who,  affenting 
"  to  their  petition,  have  licenfed  the  right  valiant 
"and  worthy  Sir  Hugh  Willoughby,  Knight, 
"  &c.  according  to  their  defire,  to  goe  to  countries, 
"  to  them  heretofore  unknown,  as  well  to  feeke  fitch 
*'  things  as  we  lacke,  as  alfo  to  carry  unto  them  from 
"  our  regions,  fitch  things  as  they  lacke.  So  that  here- 
"  bynotonlycommoditie  mayenfuebothto  them  and 
"  us,  but  alfo  an  indilfoluble  and  perpetual  league  and 
"  friendfhip,  &c.     We  therefore  defire  you  Kings 
"  and  Princes,  and  all  other  to  whom  there  is  any 
"  power  on  Earth,  to  permit  unto  thefe  our  fervants, 
"  free  palfage  by  your  regions  and  dominions;  for 
"  they  fhall  not  touch  any  thing  of  yours  unwilling 
"  unto  you. — Confider  you,  that  they  alfo  are  men. 
"  If  therefore  they  fiiall  fiandin  needeof  any  thing, 
"  we  defire  you  of  all  humanitie,  and  for  the  nobi- 
'^  litie  which  is  in  you,  to  aide  and  help  them  with 
**  fuch  things  as  they  lackc—Shewe  yourfelves  to- 
"  wards  them,  as  you  would  that  we  and  our  fub- 
"  jeds  fhould  fhewe  ourfelves  towards   your  fer- 
"  vants,  if  at  anie  time   they  fliall  paffe  by  our  re- 
"  gioDS."  {iv) 

Such  was  the  language  of  our  ancefiors  two  cen- 
turies and  a  half  ago,  than  which  the  moil  enlight- 
ened and  vittuous  ftatefman  of  modern  times,  could 
not  produce  any  thing  more  wife,  more  jufi,  or  more 
confonant  to  the  truelt  ideas-  of  the  rights  of  Com- 
merce. 

The  Commerce  of  the  F/emr/Jj  States  which  after-, 
wards  grew  fo  famous,  w^as  early  the  objed  of  regu- 
lation by  Trade  ;    and  fo  far  back  as  1203,  it  was 
agreed  by  Henry  Dake  of  Lorraine,  and  Theodorick 

(w)  Haclcluyt,  3.  231,  232. 

Earl 
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Earl  of  Holland,  that  the  merchants  of  each  fhould 
have  liberty  of  ingrefs  and  egrefs  in  their  refpedive 
dominions,  by  land  and  by  water;  the  mode  by 
which  their  ditierences  fhould  be  fettled,  was  pre- 
fcribed  in  form  ;  and  they  were  bound  not  to  require 
fecurities  for  their  debts,  till  they  had  applied  for 
juftice  to  the  Courts  of  the  Towns  where  they  hap- 
pened to  be,  and  were  denied  ;  in  which  cafe  they 
were  permitted  to  talce  fecurities.  {x) 

It  was  probably  in  confequence  of  the  regularity 
introduced  by  fuch  Conventions,  that  when  the  King 
of  France  had  ordered  the  arreil  of  fome  Englifh 
merchants  and  their  goods  within  his  territories  in 
124-2,  the  tranfadion  is  blam.ed  by  M.  Paris  as  con- 
trary to  old  pradlice,  and  derogatory  to  the  antient 
dignity  of  the  kingdom.  "  Rex  Francorum,  Mer- 
"  catorum  Anglia  corpora,  cum  fuis  bonis,  per  reg- 
"  num  negotiantium,  y^a/j- ^?/«m  decuit  C2iip\feraliter 
"  imperavit ;  Icedens  inormiter  in  hoc  fado,  antiqiuun 
"  Gallice  digmiatemJ'^  (y) 

This  arreft  was  upon  the  breaking  out  of  a  war ; 
and  nations  had  proceeded  far  towards  regularity, 
conlidering  the  atrocities  which  had  fo  long  diilin- 
guifhed  them,  when  a  conduct,  mild  in  comparifon 
to  what  had  been  the  pradtice  but  a  fe\y  years  before, 
w'as  talked  of  in  fuch  terms.  The  aniiqua  Galhm 
dignitas,  fuffered  the  fame  blot,  fo  late  as  the  year 
•1793,  five  centuries  and  a  half  afterguards,  (s'j  and 
the  cuilom  of  Spam  on  the  breaking  out  of  war,  has 
been  almoft  conftantly  the  fame  ;  fo  that  in  this  re- 
fpeft,  we  cannot  be  faid  to  have  advanced  far  be- 
yond our  ancefcors.  In  15  23  we  have  a  vilible  proof 
of  the  improvement  introdcced  by  Conventions  in- 
to the  commercial  iniercouife  of  States,  in  the  pro- 

(_x)  Recueil  des  Traitez.  1.43. 
0-)  Mat.  Par.  585. 

{z)  When  the  Convention  of  France   ordered    the  bodies  and 
goods  of  the  Englifh  Merchants  once  mor^firalher  capi. 

tedlion 
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tection  which  it  was  agreed  to  afford  to  one  ano- 
ther's merchants  upon  the  breaking  out  of  war 
between  Francis  I.  and  the  Emperor.  It  was  afford- 
ed, according  to  the  exprefs  language  of  the  Plena- 
ry powers  of  the  French  Ambaiiadors,  becaufe  ma- 
ny goods  and  merchandifes  belonging  to  the  fubjeds 
of  b:  th  of  them  remained  mutually  in  their  refpec- 
tive  poffeffions,  and  therefore  on  account  of  the 
war,  might  be  hoftiiely  detained,  to  the  great  lofs 
of  the  innocent  owners  ;  imme?'itorzim  po^e^orum,  ni- 
fi pnvatis  eoriim  co'cnmodis  miiHio,  ui  par  eji  cnfulalur. 
(a)  In  the  next  year  we  hax^e  another  inftance  of 
the  prote6\ion  of  commerce,  even  during  the  height 
of  hoftilities  between  two  countries;  when  Henry 
VIII.  and  the  Emperor,  agreed  upon  a  neutrality 
of  the  Netherlands,  en  account  of  the  mutual  fenfe 
they  had  of  the  benefits  which  each  of  them  deriv- 
ed from  Trade,  (b) 

Thefe  are  at  leafl  fome  of  the  effe6ls  upon  the  in- 
terefting  law  before  us,  which  as  far  as  I  have  been 
able  to  difcover,  were  brought  about  by  politive 
Convdnii'-ns  ;  and  in  conjunction  with  thofe  other 
caufes  which  form  the  fub;e6l  of  the  three  laft  Chap- 
ters, they  were  the  means  of  reducing  the  Weftern 
nation  to  a  ftate  of  comparative  regularity,  from  the 
frightful  deiolation  occafioned  by  the  Barbarians. 

{a)  P.ymer,   14.  535.  (/)  Hume.  3.  164. 
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iSF    THE     RANK    AND    CLAIMS    OF    THE     NATIONS    OF 
EUROPE. 

W  E  have  in  the  laft  place  to  confider,  according 
to  our  plan,  the  remarkable  claims  concerning  their 
rank  ajid  privileges,  which  the  Weilern  nations  were 
perpetually  allerting  ;  the  principles  which  governed 
•thofe  claims;  and  the  confequent  regulations  which 
were  made  by  degrees,  fo  as  to  enter  into  their 
Code  of  Law  of  Nations. 

Pofiibly  no  part  of  law  may  to  philofophers  ap- 
pear fo  frivolous  as  that  of  which  we  are  now  about 
to  treat,  which  gravely  endeavours  to  regulate  what 
at  bed   muft  be  confidered  as  mere  vanities.     The 
conrcioufnefs  of  worth,  and  the  natural  refpeft  which 
is  paid  to  power  and  merit,  may  be  faid,  and  with, 
great  truth,  to  be  fuflicient  rewards  of  therafelves 
alone,  without  involving  ourfelves  in  ridiculous  and 
mortifying  contefts,  to  force  them  into  higher  public 
notice,  and  mark  them  with  a  broader  public  ftamp, 
iban  they  would  naturally  obtain  if  left  to  thcm- 
felves.     The  opinions,    however,    of  philofophers, 
have  always  been  long  iti  acquiring  fuch  weight  wit]*! 
the  world,  as  to  be  able  to  corrccl  its  prejudices,  and 
of  a|l  other  prejudices,  thofe  which  take  hold  of  its 
pride  and  dignity.     Accordingly,  our  anceflors  gave" 
themfelves  up,  v/ithont  even  ieeming  to  feci  the  fo!-^ 
ly  of  their  conduct,  to  an  immoderate  and  perpetual 
coutefl  for  rank  and  pre-eminence,  often  as  cleRruc- 
tive,  as  in  general  it  was  ridiculous  !■ 

Had  they  barely  coniended,  the  mention  of  the 
[•ibject  would  not  here  be  ina.de  ;  but  as  they  con- 
ten. -ed 
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tended  with  a  fhew  and  femblance  of  rights,  and 
the  graveft  names  atie6ted  to  reft  matters  upon  prin- 
ciples which  have  adlually  found  a  place  in   their 
Codes  of  Law  ;  it  is  but  a  neceffary  confequence  of 
our  undertaking,  to  inveftigate  the  fubjed  in  form. 
In  the  lame  manner  as  an  enquirer  into  the  hillory  of 
our  municipal  laws,  although  he  might  laugh  at,  or 
pity  the  ignorance  which  could  gravely-undertake  to 
treat  of  Witchcraft,  would  be  bound  to  review  fuch 
laws  and  notions  concerning  it,  as  are  known  to  have 
exifted.     We  muft  fmile,  however,    to  refiedl  that 
what,  in  the  abflrad,  is  in  reality  fo  trifling,  and  of 
fuch  little  genuine  importance  to  the  true  interefts  of 
States,  (liould  be  in  fad  one  of  the   moft  difficult 
points  to  determine.     The  greater  features  of  Eu- 
rope,   its  fuperb   fyftenis,    the  Aifemblage   of   its 
Princes  in  Councils,  and  the  whole  train  of  its  inte- 
relts,  may  all  of  them  be  tolerably  well  made  out, 
by  an  attention  to  fads  and  to  principles.     But  the 
place  which  its  different  Sovereigns  were  fuppofed  to 
hold  in  the  icale  of  Dignity,  and  the  rules  which  go- 
verned their  claims  to  precedency,  are  to  involved 
in  obicurity  from  the  dearth  of  clear  and  decided 
caies,  and  fo  liable  to  derangement  from  perpetual 
contentions,  that  the  balance  of  power,    or  a  nice 
cafe  in  morality,  is  more  eafily  to  be  underftood  and 
decided,  than  aconteft  between  the  Ambailadors  of 
two  rival  States,  iox  the  jBrft  place  in  the  Drawing 
Room  of  a  Sovereign,     This  is  obvirufly  owing  to 
the  fame  caufe  which  renders  all  other  cafes  of  the 
Law  of  Nations  difficult  to  fettle  ;  namely  the  want 
of  a  competent  rovereign  tribunal ;    for  upon  the 
broad  common  of  Europe,    the  univerfal  indepen- 
dence of  its  various  States, '  rendered  the  whole  fub- 
iervient  to  caprice,  or  to  chance,  according  as  the 
temporary  power,  the  temporary  obflinacy,  or  the 
temporary  good    humour  of   Kings   and  Councils 
might  dired.     Elence  Va?i  Bynkcrjhoek,  in  mention- 
ing 
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ing  this  fubje61,  confefles  hinifelf  abfolutely  unable 
to  decide  upon  the  point,  and  afl'erts  that  the  at- 
tempts of  all  others  upon  the  matter  have  equally 
failed,  {a) 

M  hen  fuch  an  authority  has  renounced  the  under- 
taking, it  is  not  our  ambition  to  attempt  it ;  but  in 
purfuance  of  our  plan,  we  fhall  content  ourfelves 
merely  with  ftating  what  a6lually  has  been  thought, 
and,  when  we  are  lo  lucky  as  to  meet  it,  what  actu- 
ally has  been  decided  by  our  anceflors. 

Upon  the  fimple  queltion  of  rank,  it  fhculd  feem, 
beyond  a  poihbility  of  doubt,  that  when  nations  are 
equally  indeper.dent,  they  muft  all  originally  be  equal 
in  rights.  And  it  a  particular  place  or  dignity,  to 
the  excliifion  of  others,  is  fuppofed  (as  it  naturally 
muft)  to  be  a  right ;  no  power  on  earth  can  be  com- 
petent to  fay,  quoad  this  point,  which,  among  Inde- 
pendent I^ations,  are  to  be  confidered  as  fuperior, 
and  which,  as  inferior ;  nor  is  it  of  any  confequence, 
that  one  poiTeffes  a  more  numerous  population,  a 
greater  extent  of  territory,  or  its  Scveieign  a  high- 
er founding  title  than  another.  Upon  this  part  of 
thefubje6t  we  may  make  ufe  of  Vattel's  illulhation, 
where  he  obferves,  that  when  the  queftion  is  con- 
cerning the  rights  of  Man,  it  matters  not  whether  he 
be  full  grown,  or  only  a  dwarf,  (b)  As  however  the 
fad  certainly  is,  that  fome  Powers  are  more  confide- 
rable  than  others  in  the  great  Society  of  the  World, 
he  confefles  that  the  fmaller  ought  to  yield  to  the 
larger,  not  their  equality  of  right,  but  when  it  can 
come  into  queftion,  (as  for  example  at  a  general 
Council  or  Congrefs)  the  mere  prionty  of  place^ 
amongft  equals,  (c) 

{a)  Quaeft.  Jur.  Pub.  L.  3.  c.  9.  B/nKerflioeIc  glances  at  Jacob 
Gothofred,  who  compofed  a  lon^  work  called  Diatriba  de  Jure 
Praecedentiae. 

{b)  Vattel.  Prelim.  18.  {c)  Id.  2.  3.  57. 

A  Qfreat 
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A  great  and  proper  deference  for  decency  and  or- 
der, no  doubt  drew  this  obfervation  from  Vatiel,  but 
I  confefs  I  do  not  fee  the  jufinefs  of  its  foundation. 
In  the   intercourfe  of  common  and  focial  life  it  cer- 
tainly  holds  good,    but   wherever  Rights,  Indepen- 
dence, and  Equality,  are  exprefsly  to  be  reprefented, 
and  infiitnted fjrms  are  in  confequence  to  be  fulfilled, 
it  becomes  even  a  very  high  duty  in  the  Inferior,  to 
aifert  himfelf  to  the  utmoll  point ;  it  is  "  the  ninth 
part  of  a  hair"  for  which  every  man  of  fpirit  would 
cavil.     Thus,  in  Popular  Affemblies,  or  where  the 
Reprefentatives  of  a  great  Nation  are  met  together, 
it  would  not  only  be  far  from  indecent,  but  it  would 
be  even  cowardice,  and  meannefs,  for  the  pooreft 
member  to  wave  his  privileges  as  to  equality  of  rank, 
becaufe  he  met  in  the  tranfadion  of  bufinefs,  with 
fome  individual,  more  powerful  or  wealthy,  out  of 
the  AJJemhly,  than  himfelf.     But  exclufive  of  this, 
and  even  upon  the  fuppofition  that  a  State  inferior  in 
power  and  wealth,  ought,  by  the  law  of  Europe,  to 
yield  to  one  fuperior  in  thefe  points  ;  it  is  always  dif- 
ficult to  make  out  ih2.tfuperiofity  in  fufficient  clear- 
nefs ;  and,  froni  the  Vv'ant  of  a  competent  Judge, 
fnould  the  conteft  be  pufhed  with  any  perfeverance, 
nothing  fhort  of  a61ual  trial,  in  other  words,  of  ac- 
tual war,  can  decide  it.     To  fiy  then  that  the  infe- 
riour,  ought  to  yield  the  priority  of  plaQC^  is  to  advance 
nothing  certain  with  refpeft  to  the  law  and  cuflom  of 
precedency;    or,    what  is  worfc,  it  is  to  advance 
what  is  calculated  to  infpire  contending  parties  with 
addition:^!  obflinacy  and  hatred. 

This  aifertion  of  Equality,  however,  by  no  means 
goes  the  length  of  a  claim,  to Juperiority.  In  the 
prefent  day,  contefls  of  this  kind  have  for  the  moll 
part  been  laid  afleep,  either  by  a  compofition,  be- 
gun long  ago,  which  has  brought  on  a  mutual  yield-' 
ing,'  or,  what  is  moil  ufual,  by  a  comparative  abo- 
lition of  thofe  ceremonies  where  cbntcfis  might  arife. 

The 
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The  time  is  not,  however,  long  pafl,  fince  this  dif- 
ferent Courts  of  Europe  plunged  into  the  warmed  al- 
tercations on  this  account,  and  have  quarrelled  like 
madmen,  or  pouted  like  children,  not  becaule  their 
Equality  was  invaded,  but  becaufe  their  pre-eminence 
was  not  allowed.  Thefe  contefls  were  common  to 
all  States  whatfoever,  and  fo  far  were  they  from  be- 
ing peculiar  to  the  moft  eminent  for  riches  or  power, 
that  the  fmalleft  Sovereignties,  according  to  B\n]ier- 
ftjoek,  "  ad  ravin  ufque  vociferanii'.r  etinfanmnt  f^  and 
the  fmaller  the  State,  the  greater  the  maduefs.  {d) 
Certain  it  is  that  the  precedency  was  fo  long  conii- 
dered  of  confequence  by  very  grave  men,  that  Bo- 
reel,  an  Ambaflador  of  reputation  and  a  Dutchman 
in  the  lafl  century,  writing  to  the  accompli fned  Be 
Witt  concerning  a  conteft  between  him  and  the  Am- 
baflador of  Savoy,  difcovers  much  fpleen  agaiufl  the 
.Savoyard,  whom  he  mentions  as  a  petty  Prince 
whofe  revenues  do  not  amount  to  above  i,2oo,oco 
crowns,  and  propofes  t\\2^.  France  fhouid  be  called 
upon  to  guaranty  the  rights  and  piivilegcs  of  the  Re- 
public, among  which  he  thinks  its  rank  with  refpeft 
ro  other  nations  is  not  the  leaft.  {e)  So  alfo,  in  the 
anftrudions  given  to  Lord  Manchejler,  when  he  went 
Ambaflador  to  Vcnicsm  1697,  and  to  France  in  1699, 
x-ery  particular  injunctions  are  laid  upon  him,  "  that 
"  he  take  care  to  be  treated  upon  ail  public  occa- 
''  lions,  in  the  fame  manner  as  the  Ambaflador  of 
"  France  and  Spain  ;''  (/)  in  confequpnce  of  which, 
perhaps,  it  was,  that  when  the  Am baiiador  of  Por- 
/'/yo-f^/had  chofen  to  advance  into  M.  de  Torcy's  room 

(a?)  QjLio  minor  eil  aufioiltas  qua  nitaris,  eo  rnaior  infariia  efl. 
Qu3eit.  Jur.  Pub.  L.  2.  c.  9.  He  quotes  the  cafeof  Ambaffadors 
of  two  Italian  States,  who  meeting  on  a  bridge  at  Prague  where 
only  one  could  pafs  at  a  time,  remained  all  day  on  the  I'pot  be- 
caufe neither  would  give  way  to  the  other. 

(f)  Lettresde  De  Witt.  2.384. 

(/)  Coles  Mem.  of  Aff.  of  State,  23s, 

before 
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before  his  Lordfhip,  he  makes  a  public  complaint  of 
it  both  to  tlie  French  Minifler  and  his  own  Court, 
talks  with  littlenefs  of  reiiirnino  his  rudenefs,  and  it 
is  made  the  fubjedi  of  four  or  five  letters,  m  which 
the  Ambaflador,  the  Secretary  of  State,  and  King 
V/illiam  himfelf,  take  part  before  it  is  fettled. 

It  is  inconceivable  into  what  importance  thefe 
trifles  ufed  fometimes  to  fvvell,  fo  as  to  become  of 
conrecjuence  to  the  moft  material  iutereils  of  whole 
kingdoms.  About  the  year  1600,  the  long  wars  of 
Elizabeth,  and  King  Philip  of  Spain,  drawing  to- 
wards a  conclulion,  commillioners  met  on  both  fides 
for  the  fettlement  of  a  peace  at  Boulogne ;  but  altho' 
each  of  the  parties  appeared  in  earneft,  yet,  from 
the  moment  of  their  arrival,  difficulties  w^ere  darted 
concerning  x\\q  precedency,  and  thofe  difficulties  were 
never  got  over.  The  Spaniards,  who,  a  century  and 
a  half  before  this,  had  been  divided  into  a  number 
of  petty  Hates,  had  almofl  conflantly  yielded  the 
point  to  the  Englijh.  But  the  great  and  almofl:  fud- 
den  power  of  their  monarchy,  ariling  from  the  for- 
tune of  Charles  V.  had  induced  his  fon  to  fl;art  pre- 
tenfions  to  the  precedency  of  all  the  Powers  of  Eu- 
rope. In  purfuance  of  this,  the  Spanifh  Ambaifa- 
dors  infifted  that  the  conferences  fhould  be  held  at 
their  lodging;  but  they  were  told  by  the  Englifh, 
that  the  Queen  might  as  Vv^ell  have  fent  them  to  treat 
ill  their  very  country,  v^^^lich  they  knew  had  been  re- 
fufed  ;  and  Sir  Thomas  Edmonds,  whoie  reputation 
was  high  among  the  flatefmen  oif  that  time,  obferves 
in  a  letter  to  Secretary  Cecil,  that  they  were  refolved 
"  not  to  yeald,  or  to  give  away  anie  jotte  of  her 
"  Majeftie's  honour."  The  Englijh  Privy  Council 
offered  equality,  or  to  get  rid  of  the  matter  "  by 
"  fome  way  of  indilferency,  without  prior f tie  to 
"  either;""  but  it  w^as  refufed  by  the  *6)(^^Wi^?"<^j" ;  and 
the  high-fpirited  Elizabeth  being  thus  provoked, 
affirmed  "  that  ihe  would  never  do  herfelf  that 
2  "  wronsre 
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"  wronge,  as  to  yeald  in  that  poynt  any  manner  of 
"  fuperiority ;  being  relblved  as  foon  to  keep  her 
"  fword  drawen  for  the  maintenance  of  her  honour, 
"  as  for  her  poffeffions."  The  Spaniard  continuing 
immoveable,  fhe  defired  '•'  that  they  might  roundly 
"  be  told  her  refolution ;  fo  that  however  the  ac- 
■"  tion  might  ftand  or  fall,  they  might  not  go  away 
"  with  any  note  or  opinion  of  having  been  more  re- 
'*  folute  on  the  matter  than  herfelf"  Accordingly, 
(g)  the  whole  treaty  went  off  upon  it;  nor  was  the 
peace  finally  fettled  till  fome  years  afterwards,  un- 
der a  more  pacific  fuccelfor. 

In  the  condu6l  of  this  difpute,  much  enquiry,  as 
it  may  be  fuppofed,  was  made  into  the  matters  and 
arguments  fit  to  be  adduced  in  fupport  of  the  digni- 
ty of  nations.  They  were  the  fubjeds  of  many  of 
the  letters  between  the  AmbatTadors  and  the  Privy 
Council  of  England  ;  and  Sir  Robert  Cottony  the  ce- 
lebrated antiquary,  was  employed  to  draw  up  what 
he  called  "  A  Briefe  Abftraft  of  the  Queftion  of 
*'  Precedency  between  England  and  Spaine."  With 
the  force  of  his  realoning,  as  it  related  exclulively 
to  the  two  nations,  we  are  not  here  particularly  con- 
cerned; but  his  arguments,  as  they  related  to  all 
European  nations  whatfoever,  it  may  not  be  impro- 
per to  Hate. 

He  divides,  then,  the  precedency  of  Kings  into 
that  of  Place  and  Ferfon.  The  firft  is  made  to  de- 
pend upon  two  circumftances ;  upon  antiquity,  as  a 
kingdom,  (which  is  again  fubdivided  into  antiquity 
as  a  Chrifiian  Kingdom,)  and  upon  eminency  of  the 
Throne  Royal.  The  laft  is  alfo  fubdivided  into  the 
nobility  of  the  blood  of  the  reigning  family,  and 
the  antiquity  of  their  government ;  (A)  thus  : 

(p)  Winwood's  Memorials,    i.  203.  204.  222. 

(h)  Cotton.  M.  S.  preferved  in  the  Plarleian  Manulcrlpts, 

Precedency 
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Place 


f  .     .     .      (Kingdom,    or  a 
Antiquity  \    ^j^^.^.      „. 

]       '"'^        \  dom  : 


Chriftiaii  Kin^' 
I       as  a        J 

Precedency  of 


ref  el'of"    ""  lEminency  of  the  Throne  Royal. 

A- Nobility  of  Blood, 
Pe  rfon.    j  or 

^  Antiquity  of  Government. 

T.  Concerning  the  firfi:  point,  namely,  of  Anti- 
quity ;  there  is  nothing  in  this  which  is  not  a  very 
general  prejudice  among  all  nations,  the  origin  of  al- 
xnoft  every  people  who  boaft  themfelves  origmal^  be- 
ing carried  beyond  the  power  of  lecord  into  tradi- 
tion and  fable,  and  ending,  for  the  moil  part,  with 
the  commencement  of  things,  or  with  the  Gods 
themfelves.  Thus,  not  to  go  into  antient  Europe, 
the  Scandinavians  derived  their  origin  from  a  celef- 
tial  founder  in  Odin  ;  (/)  the  Germans  from  a  God 
called  TuiSTON,  or  the  Son  of  the  Earth  ;  (whence 
the  country  was  antiently  called  Twitfch,  Deu:fch,  and 
Bcutjchland)  ;  (/")  and  the  Englifli  from  B?vUtus  the 
Trojan,  {k)  and  Brenmus  the  Gaul ;  (/)  the  firft  of 
which  was  adually  pleaded  with  great  gravity  by 
Edward  I.  when  he  claimed  the  ibvereignty  of 
Scotland,  in  a  letter  to  Pope  Boniface  VIII.  {m) 

And  hence,  nearly  all  writers  on  this  fubjed  have 
concurred  in  a  maxim  as  true,  "  Bonum  quo  anti- 
quius,  eo  melius;"  (a^)  than  which,  perhaps,  upon 
inveftigation,  none  will  be  found  to  be  fo  little  lup~ 
ported  by  good  fenfe. 

(?)  Edda  ap.  North.  Antiq. 
f-/;  Pfeffel.  Dr.  Fub.  I/Allem.  I.  2. 

(?)  See  the  whole  queftion  ferioufly  debated  in  Milton's  H!Il. 
of  Eng.  li.  I. 

(/)  HoA-el  on  Preced.  23. 

(w)   Du  Mont.  Corps.  DIplom,  i.  322. 

(«)  HoweL  149. 

With 
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With  refpedl  to  the  priority  of  converfion  to  C.^rif- 
tianity,  almoit  all  the  writers  concur  in  acknowledg- 
ing it  as  a  very  weighty  reafon  for  precedency,  (©) 
few  or  none  having  ventured  to  call  it  in  queilion, 
except  Sir  George  Mackenzie^  who  had  the  honour  of 
Scotland  to  fupport.  (p).  It  is  remarkable,  however, 
that  Grotms,  though  he  acknowledges  it  in  his  Trea- 
tife,  fell  fo  far  into  thefe  prejudices,  as  to  deny  it  af- 
terwards, when,  as  an  Ambafiador,  it  militated 
againft  himfelf.  Being  at  Paris  in  1637,  on  the  part 
of  Sweden,  a  contefl:  for  the  firfl:  place  in  a  cavalcade 
at  the  reception  of  the  Dutch  minifter,  arofe  between 
him  and  the  Earl  of  Leicejier,  Ambalfador  of  Eng- 
land. The  matter  being  firfl  fought  for  with  the 
fword,  in  which  the  Engiilli  had  the  advantage,  was 
afterwards  debated  with  the  pen  ;  and  Lord  Leicejier 
urging  the  priority  of  converfion  in  his  nation,  Gro- 
tins  refufed  to  allow^  the  force  of  the  reafon  ;  alleging, 
in  the  very  fpirit  of  altercation,  that  if  fuch  an  argu- 
ment were  allowed,  it  might  prevent  the  convcrfion 
of  Pagans  and  Maliomeians  to  Uvijlunnty.  {q)  To 
luch  ftreights  are,  fometimes,  even  the  wifeft  and 
moft  philofophical  minds  reduced,  and  thus  liable  are 
they  to  be  governed  by  the  very  prejudices  which 
they  wifh  to  defpife.  In  the  ceremonial,  however, 
of  the  Pope's  chapel  at  Rome^  where  all  the  Sove- 
reigns of  Europe  had  their  places  afiigned  them  with 
particular  functions,  the  point  is  firmly  fettled,  and 
forms  the  chief  and  almoft  only  guide  in  arranging 
the  precedency.  In  all  great  aflemblies  alfo,  which 
were  held  imder  ecclefiaflical  authority,  la  which 
the  fame   Sovereigns  affifted,    fuch  as  lynods  and 

(0)  Gothofred.  De  Jur.  PrEcced.  c.  3.  n.  23.  Grot.  D.  T.  B.  et 
P.  2,  5,  22.  Howe),  9,  10,  I  r . 

(/)  Maclienz.  Laws  and  Cuft.  cf  Nat.  as  to  Preced. 

{q)  Vie  de  Grot,  par  Burj^ny.  i.  ^  4,  5,  6.  Theie  }>  ihere  ?. 
detailed  account  of  a  contefl  for  precedency,  in  v\Iiich  tlie  argu- 
jments  are  as  good  as  the  fubjefl:  will  admit. 

2  councils-. 
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councils,  the  fame  governing  principles  of  courfe 
prevailed.  Hence  in  the  conteft  at  Bologne,  above- 
mentioned,  it  was  pleaded  by  the  Engliih  Ambaffa- 
dors,  that  at  the  councils  at  Conjlance,  Pifa^  and  6"/- 
enna,  their  place  was  next  to  the  Emperor  on  the  left 
hand,  the  Spaniard  not  contefting  it  till  the  council 
of  Baftl  in  143 1 ;  (r)  and  that  after  a  long  difpute  be- 
tween the  Kings  of  England  and  Spain.,  inter  Sacra 
de  fedendo,  it  was  determined  by  Pope  Julius  11. 
pro  tempore,  in  favour  of  England,  {s) 

With  refpe6l  to  the  other  divifion  of  Place  name- 
ly, Eminency  of  the  Throne  Royal,  it  is  made  to  con- 
fift,  by  Cotton,  in  "  the  abfolutenefs  of  authoritie 
*'  political,"  by  which  he  means  an  abfolute  inde- 
pendence of  all  fuperiority,  as  Lords  Paramount ;  on 
the  abfolutenefs  of  authoritie  ecclefiaftical,  by  which 
he  means  independence  of  the  See  of  Rome,  even 
among  Catholics;  and  on  the  Eminency  of  the  Roy- 
al Dignity;  by  which  he  means,  generally,  any  thing 
that  adds  to  the  fplendourof  Monarchs;  fuch  as  the 
titles  they  have  borne;  their  feudal  fuperiority  over 
other  fubordinate  kingdoms ;  their  being  marked  out, 
as  it  were,  to  derive  the  power  from  divine  right, 
by  receiving  the  Sacred  Unftion,  an  honour  formerly 
only  enjoyed  by  four,  (/)  and  the  fuperior  antiquity  of 
that  honour;  to  which,  to  the  reputation  of  England, 
he  adds,  with  much  gravity,  the  cure  of  the  King's 
Evil  as  a  peculiar  fign  of  the  favour  of  Heaven. 

II.  As  to  the  firft  fubdivificn  of  precedency  in  re- 
foe6l  of  Pel  Jon,  namely,  "  the  Nobility  of  Blood ^^^  it 
is  very  ftrenuoufly  infilled  upon  by  other  writers  be- 
fides  C'ltton  ;  particularly  Sir  George  Mack  nzie,  and 
Howel,  who  enumerate  the  various  exploits  of  a 
King's  anceftors  as  a  reafon  for  their  taking  rank  of 

(r)  Cotton  M.  S.  Queft,  of  Preced. 

(s)  Winwood's  Memoir,  i.  196. 

(/)  Germany,  Frai.ce,   En_£;land,   and  Spain. 

others 
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others  lefs  known  and  remembered.  («)  Hence  the 
battles  of  CreJJy,  Poidiers,  and  Agincourtj  are  plead- 
ed on  behalf  of  the  Kings  of  England ;  and  at  the 
famous  Council  of  'Trent^  where  there  arofe  many 
contefls  for  rank,  and  the  nobility  of  Princes  came, 
often  into  qiieftion,  it  was  pleaded  by  Bavaria  againft 
Venice,  that  it  had  antiently  enjoyed  the  hUBorai  Dig- 
nity ;  and  by  Savoy  againft  Maniita,  that  its  houfe 
was  infinitely  more  illuftrious,  and  had  been  honour- 
ed with  the  title  of  Highnefs.  (v) 

As  to  the  fecond  fub-diviiion  of  Per/on,  nanielya 
the  antiquity  of  the  government  of  the  reigning  fa- 
mily, it  has  provoked  much  contefi  from  the  Jurifts. 
Mackenzie  having  Scotland  exprefsly  in  his  view^ 
refts  upon  it  almoft  entirely,  in  preference  to  all  the 
reft.  "  No  rank,"  fays  he,  "  can  be  acclaimed  by 
a  country,  as  fiich,  becaufe  all  countries  were  created 
at  the  fame  time,  and  none  can  know  which  was  Jlrjl- 
inhabited;  neither  can  it  be  claimed  by  priority  of 
converfion  to  Chriftiafiity ;  for  Chriftianity  rarher 
difcharges  all  care  for  precedency;  nor  by  the  deci- 
fions  of  councils  of  churchmen,  v/ho  always  prefer- 
red thofe  who  were  beft  able  to  do  them  fervice.  It 
is  the  antiquity  of  the  family  alone,  that  can  decide  it. 
Even  cuftom,  (confuetude,)  he  goes  on  to  ftate,  can- 
not change  this  part  of  the  law,  which  was  in  order 
to  fecure  the  public  peace  and  intereft  of  mankind; 
and  it  is  not  therefore  to  be  overthrov;n  by  the  parti- 
ality of  churchmen,  or  the  pride  and  powder  of  other 
Competing  and  rival  Princes  :  nor  can  fuch  preceden- 
cy, in  the  opinion  of  the  antient  Jurifts,  be  waved, 
even  by  exprefs  pa6lion ;  lince,  though  it  may  feem 
that  every  man  may  renounce  that  which  is  under- 
llood  in  his  own  favour ;  yet  he  cannot  renounce  it 
when  it  is  not  principally  introduced  for  his  own  fake, 

(w)  Howel  on  Preced.  38.  43. 

(o)  Wicquefort.  De  L'AmbafT.  L.  i.  S.  25, 

Vol.  II.  (^  :.      but 
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but  for  the  fake  of  the  common  intereft  of  mankiiid, 
hy  the  Laws  of  Nature  and  Nations?^  (w) 

Thus  far  the  Scottifh  civilian,  who  with  very  ho- 
neft  partiality  concludes,  that  the  King  of  Great  Bri- 
tain may  claim  the  precedency  of  all  other  Kings, 
inafinuch  as  that  he  is  properly  King  of  Scotlarm'.  (x) 
On  the  other  hand,  it  is  cogently  fhewn  by  Grotins 
and  VaiUl,  that  it  is  the  weight  and  independence  of 
the  people  themfelves,  not  the  mere  duration  of  the 
empire  of  the  reigning  family,    which  determine 
what  is  due  to  their  rank  and  place.     The  fovereign- 
ty  of  the  nation,  fay  they,  continues  the  fame,  what- 
ever alteration  may  be  made  in  the  form  of  that  fo- 
vereignty ;  and  all  its  duties  are  ftill  to  be  fulfilled 
where  they  are  owing,  although  not  only  the  Pcrfcn 
of  the  Governor,  but  the  Government  itfelf,  is  anni- 
hilated.    Its  rights  are  therefore  alfo  in  force,  and 
ought  equally  to  be  exaded.     Hence  when  England 
altered  its  form  of  Government  under  Cromwell,  the 
alteration  made  no  difference  in  its  rank  among  other 
ilates;  and  that  hardy  ufurper,  however  low  himfelf 
in  point  of  dignity,  demanded,  and  aclually  receiv- 
ed, the  fame   honours  which  had  been  paid  to  its 
Kings,  {y) 

Upon  the  whole,  however,  Antiguify,  generally 
fpeaking,  and  without  having  reference  to  the  family 
in  preference  to  the  nation,  or  to  the  nation  in  pre- 
ference to  the  family,  feems  the  faireft  reafon  for 
rank;  fairer  even  than  riches  and  power:  for  thefe 
as  has  been  obferved,  among  independent  flates,  or 
perfons  who  are  equal  in  rights,  ought  not  to  weigh 
any  thing :  whereas  even  where  they  are  equal  in 
rights,  it  feems  but  natural  that  he  who  was  firfl  re- 
ceived into  an  order,  fliould  chufe  his  place;  a  cir- 
cumftance  which  i^  daily  exhibited  in  common  life, 

(w)  Laws  and  Cuft.  of  Nat.  as  to  Preced.  5,  7.  (x)  Id.  3. 

(yj  Grot.  D.  J.  B.  et  P.  2.  9.  8.  Yattel.  2.  3.  17,  ib. 

where 
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where  we  obfeVve  that  in  all  public  bodies,    the 
member  who  is  firfl  admitted,  generally  takes  the 
lead  as  to  place  ;  nor  is  there  any  thing  more  com- 
mon, where  all  other  pretenlions  are  equal,  than 
for  feniority  to  determine  it.     And  hence  an  old  con- 
ilitutioa  of  'Theodofius  and  Valens,  is  mentioned  with 
approbation  by  Grotius;  {z)  in  which  it  is  laid  down, 
that  amongft  thofe  who  polfefs  the  fame  rank,  he  who 
jirjicame  to  be  poflefiTed  of  it,  ought  to  take  the  ledd. 
And  fo  much  with  refpedl  to  Antiquity,  as  confer- 
ring a  right  to  pre-eminence  among  the  ftates  of  Eu- 
rope.    Other  arguments,  however,  have  found  their 
advocates,  of  which  fome   may  be  thought  to  be  of 
weight,  though  fome  are  mere  redundancies.     Thuc 
VaJqueZy  a  civilian  of  renown,  and  Ambaifador  from 
Spain  to  the  Council  of  Trent,  where  a  very  folemri 
conteft  arofe  between  France  and  Spain,  adduced  in 
fupport  of  his  mailer  "  the  Antiquity  of  the  Catho- 
"  lie  Religion  in  his  country ;  that  the  firfl  Chrijiian 
**  church  was  built,  and  the  firfl  council  celebrated 
'^  there  ;  that  he  was  King  of  Jerp.fiikrn,  which  by 
"  its  fdcrednefs  ought  to  take  rank  of  all  others  ;  that 
*'  he  poifelfed  fubjefis  of  great  nobility  and  good- 
"  nefs;  that  he  was  luperior  to  others  in  riches;  that 
"  he  had  greater  reputation,    and  polTelfed  larger 
"  means  of  bellowing  benefits  upon  the  v.'orld,  froni 
"  his  extenfive  commerce."  c)     The  Freuch,    on 
the  other  hand,   pleaded  the  noblenefo  of  then-  king- 
dom, which  poffeffed  fo  pure  an  air,  that  the  mo- 
ment a  llave  {cl  foot  in  it,    he  bec?.me  free  ;    the 
flrength  of  their  governmeni ;  their  exploits  in  W^ar; 
the  abfolufenefs  of  their  King,  and  the  title  of  "  Moft 
Ghriftian,"  which  had  been  beilowed  upon   him.  [b) 
To  thefe  have  been  added,  for  other  Kings,   the 

(r;)  D.  J.  E.  etP.  2,  5,21. 
(j)  Wicquef.  DeTAmbafr.  \.i\  fup.  Howd.  138. 
{h)  De  Caliieres  Man.  de  Negoc  1.  375.  Ho'.\t!.  99.  Wicqlie!! 
lU  fup, 

Q  9i  number 
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numbei  and  goodnefs  of  cities-;  the  iaundnefs  of 
laws;  the  fucceffion  of  /t^<2/ Sovereigns,  as  contra- 
dilUrguiOied  from  tyrants ;  {c)  the  grandeur  and  hof- 
pitality  of  courts,  (a)  In  a  contell  between  Den- 
mark and  Sweden,  at  the  Council  of  Bafii,  the  Arch- 
bifhop  of  UpJ'al  claimed  precedency  for  his  mailer, 
before  all  the  Sovereigns  of  Europe,  as  fuccelTcr.of 
the  Gothic  Kings,  who  had  e.xa6ied  tributes  fi-onr;  the 
Empeiors  and  Kings  of  prance;  (i')  while,  in  oppo- 
iitionto  this,  Denmark  demanded  pre-emineiice,  be- 
caufejt  forn-ed  die  of  the  ftates  of  the  empire.  ■ 

And  thus,  we  may  obferve,  that  every  Hate,  while 
contending  for  this  high  and  delicate  point,  has 
brought  forward  every  fort  of  argument,  however 
weighty,  or  however  trivial,  which  could  apply  ex- 
cluiivfely  to  itfelf ,  nor,  had  we  nothing  more  to 
guide  us,  could  we  poUibly  fay  what  it  was  that  de- 
termined it.  Even  as  it  is,  we  can  arrive  at  little 
certainty-,  and  we  mufl  content  ourfelves,  therefore, 
\vith  the  little  that  feems  to  have  been  confeiTed,  and 
the  few  cafes  of  priority  that  have  adually  been  de* 
cided. 

Amongfi  thefe,  the  firll  that  flrikes  us,  is  that  uni-» 
form -and  unconteiled  pre-eminence  which  was  al-* 
lowed  to  the  Sovereign  Pontiff  of  Rome ;  whofe 
fpiritiinl  power,  by  giving  him  the  title  of  The  Fa- 
ther OF  Christendom,  naturally  threw  around 
him  a  fuperior  aw'fulnefs  and  majefly,  and  procured 
him,  without  oppoiition,    a  veneration  wiiich  none 

{c)  Maclceniie.  6. 

(a')  Howel.  35.  46.  74.  85.  It  is  curious  to  remarlv  how  far 
a  man  may  be  carried  in  fupport  of  a  favourite  point.  This  laft 
author,  amidfi  various  matter  which  may  appear  of  confequerice, 
adduces,  for  Great  Britain,  the  quantity  of  ffiow  "  which,  like 
*'  a  fentle  white  rug,  doth  cover  the  ploughed  fields-,"  the  in- - 
mnfe  plenty  of  beef,  mutton,  and  veal,  which  uns  furniflied  for 
the  royal  tables,  and  the  circusriftance  that  the  Yeomen  live  lilce 
Gentlemen-,  the  Gentlemen  like  Noblerren;  the  IMoblemen  like 
Princes,  and  the  Lord  Maor  and  Sheriffs  like  Kirgs."  P.  46,  47. 

ie^  Vic  de  Grct.  par.  Burign.  1.  367.  .   '  • 
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Other  could  pretend.  We  have  in  a  former  chapter 
(/ )  entered  fomewhat  at  length  into  that  remarkable 
part  of  the  conftitution  of  Europe,  by  which  the 
Pope  was  confidered  as  the  Director  of  all  Chriflian 
Sovereigns;  and  from  what  was  then  faid,  it  would 
appear,  that  a  Powder  which  was  in  veiled  with  fuch 
ftupendous  and  real  authority  and  influence,  would 
claim,  and  receive,  as  a  mere  natural  coofequence, 
the  very  iiril  rank  in  all  circumflances  where  a  com- 
parifon  of  rank  could  arife.  Accordingly,  his  pre- 
eminence, before  the  diviiion  of  the  Church,  by  the 
Reformation,  was  fo  far  from  being  contefted,  that 
the  greatefl  Princes  fubmitted  to  the  performance 
of  offices  even  menial  about  his  perfon,  and  to  the 
well  known  humiliation  of  kiffing  his  foot;  which, 
for  the  fake  of  him  whom  he  Wcis  fappofed  to  repre- 
fent,  they  chearfally  allovA^ed.  Thus,  in  the  cere- 
monial of  Rome,  the  Ambaffadors  of  the  various 
Sovereigns  had  their  places  and  duties  regularly  ^ 
marked  out ;  fuch  as  the  bearing  of  his  train,  or  of 
his  hood,  and  the  delivery  of  his  Chalice.  The  ca- 
non law  affirms,  that  fo  early  as  the  time  of  Con- 
STANTINE  the  Great,  the  Emperors  held  the  bridle 
of  his  horfe  in  the  proceffion,  which  was  allowed 
ever  after,  with  very  few  exceptions,  and  his  place 
at  the  chapel  was  decided  to  be  no  higher  than  hia 
footftool.  ig) 

.  Gonfiftent  alfo  with  the  principle  which  Inculcat-, 
ed  theie  humiliations,  the  embaiiies  to  Rome  were 
always  confidered  more  as  a  mark  of  fubmiffion  to 
that  court,  than  as  a  matter  of  buiinefs.  They 
were  generally  conduced  with  the  greateft  fplen- 
dour,  and  conferred  upon  noblemen  of  the  hi-ghefc 
qualit)',  whofe  titles  of  AmbaiTadors  of  ohedience 
emphatically  marked  their  defignation.  Such  em- 
baffics  were  expet5led  from  all  the  dates  of  Earope^ 

r/;  Chnp.XlII.  •     (^.)  M?.cL'enz. -5. 
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and  v/evealmofi  univerfally  fent ;  and  To  uniformly 
was  the  doaiine  inculcated,  that  when  the  miffiona- 
xies  in  the  Eait  had  converted  forae  nations  of  'Japan 
to  Christianity,  they  exhibited  a  decifive  proof 
<pf  it  in  three  emJxiJJies  of  obedience  which  were  fent 
\)y  their  Kings  to  Rome  in  i575,  by  which  the  Pon- 
tiff was  addreffed  as  "  the  /Adorable,  who  holds  the 
"  pkv-e  of  the  King  of  Heaven  upon  Earth." (/z) 
From  all  this  it  nece^Tarily  followed,  that  the  Pope's 
Ambailadors,  wherever  they  appeared,  took  rank 
of  the  Arnbaifadors  of  all  other  Sovereigns.  They 
went  under  the  appeilati' a  oi  Nuncios,  w^hich  was 
particular  to  theniFelves;  and  in  conformity  vath  the 
fuppofed  lubjed  of  their  miflion,  they  have  fome- 
times  been  called  Angels  of  Peace.  (/) 

But  the  infiaence  of  the  Church,  with  refpedl  to 
precedency,  did  not  flop  here.  That  fan6lity  which 
the  fpiritiidl  charade r  was  fuppofed  to  confer,  ex- 
tended itfelfto  all  who  were  in  veiled  with  it;  and 
ChurclimeVy  with  a  deference  in  the  Laity,  which  is 
ftriclly  proper,  were  allowed  to  precede  on  all  oc- 
caiions.  In  the  higher  ranks,  however,  this  arofe 
to  a  point  vi^hich  is  almoft  inconceivable,  and  can 
-only  be  e;:plained  upon  principles  peculiar  to  the  ec- 
cleiiaflical  polity  of  Europe.  As  the  Pope  was  al- 
lowed vmhout  conteft  to  be  the  head  of  the  Chriftmi 
world,  it  was  prefumed  by  the  zealous  fuppovters  of 
his  authority,  that  the  Cardinals,  who  w^ere  neareil 
to  him  in  dignity,  and  whofe  authority  could  only 
emanate  from  his  own,  enjc^^ed  a  rank  and  place  in 
the  eftimation  of  men  to  wHiich  even  fome  Sovereigns 
could  not  afpire.  They  therefore  often  claimed, 
and  fometimes  adually  obtained  the  precedency  of 
Kings  themfelves.  Thus  by  the  ordinance  of  Sixtvs 
y.  it  was  fettled. in  the  ceremonial  of  Rome,    that 

(/;)  Voltaire  Efpr.  des.  Nat.  5.  203. 

(?)  As  at  Trentj  ia  15^4,  Fr.  Paol.  L.  2. 
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if  Kings  and  Cardinals  met  together  at  table,  or 
other  folemnities,  the  fir  ft  place  fhould  be  enjoyed 
by  the  firft  Cardinal  Bifhop,  the  fecond  by  a  King, 
the  third  by  a  Cardinal,  and  fo  on  alternately,  (j) 
A  diftindion,  however,  feems  to  have  been  made 
by  fome  ftatefmen  between  Kings  that  were  heredi- 
tary and  thofe  who  were  only  e/e^ive  ;  the  pre-emi- 
nence of  Cardinals  being  enjoyed,  as  it  ftiould  feem 
according  to  them,  only  with  refpecfl  to  the  latter. 
Thus,  when  Lord  Nottingham,  in  his  fplendid  em- 
bafly  to  Spain  1604,  folicited  to  dine  with  the  King, 
he  was  given  to  underftand,  by  the  Minifter,  Oliva- 
rez,  and  the  Conftable  of  Caftjle,  that  it  was  dired- 
ly  againft  the  ceremonial ;  and  that  the  Pope's  Nun- 
cio himfelf,  "  who  being  ly  his  degree  a  Cardinal,  was 
to  take  'place  of  fome  Kings  thai  were  eledled,  and  not 
hereditary,  had  never  been  admitted  to  that  honour 
{k).  In  compliance  with  thefe  prejudices,  many  in- 
feriour  Sovereigns,  fuch  as  the  Duke  of  Saxe  Wei- 
mar (/)  have  yielded  in  rank  to  them ;  and  Philip 
II.  himfelf,  when  Prince  of  Spain,  though  fon  to 
the  Emperor,  was  contented  to  be  treated  as  an  equaL 
{fn) 

The  fecond  great  point  which  feemed  to  be  fet- 
tled in  tie  ceremonial  of  Europe,  was  the  preceden- 
cy of  the  King  of  Germany,  Emperor  of  the 
Romans,  or,  as  he  is  often  inaccurately  called,  the 
Emperor  of  Germany. 

There  were  of  old,  very  warm  contefts  in  the 
Courts  and  Chanceries  of  Princes,  concerning  the 
relations  which  the  titles  of  King  and  Emperor  have 
to  each  other ;  the  Monarchs  who  were  honoured 
with  the  latter,  concluding  that  it  was  far  fuperior  to 
the  former.     This  diftindlion  arofe  from  the  pre- 

(/)  Mackenz.  30.  (k)  Winwood.  2.  70.    . 

(/)  Mem.  touch,  les  Ambriffad.  80. 
{m)  Wk<juef.  p.  265. 
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eminence  claimed  by  the  Emperors  of  the  Eaft  and 
V/eJfy  who  Ihared  the  old  Reman  dominions  over 
the  various  tribes  of  Gothic  Kings  or  leaders,  whd 
by  degrees  deftroyed  them.  Accuftomed  to  the  moft 
fplendid  eniigns  of  dignity,  and,  for  a  great  length 
of  time,  to  a  fuperiority  immenfe  and  unccnteiled 
over  any  lingle  King  that  came  within  the  fphere 
of  their  intercourfe ;  even  enjoying,  befides,  the 
tribute  and  homage  of  almoft  all  who  furrounded 
them,  they  faw  their  precedency  confelTed  and  fub- 
■mitted  to  by  the  reft  of  the  world.  As,  therefore, 
the  other  nations  broke  in  upon  them  by  degrees, 
and  it  was  by  intervals  that  they  parted  with  the  pro- 
vinces which  compofed  their  dominion,  it  was  not 
unreafonable  for  them  to  continue  to  a3e6l  the  anti- 
ent  pre-eminence,  of  which  they  had  fo  long  been 
legally  poffeiTed  ;  and  as  the  Scandinavian  Chiefs 
who  eftablifhed  themfelves  one  after  another  upon 
their  territories  v/ere  known  by  the  title  of  Kings, 
they  pretended  to  preferve  a  difference  between  that 
and  their  ovv^n  defignation  of  Emperor. 

In  reality,  however,  as  has  been  learnedly  fliewn 
by  Seklen,  the  difference  there  was  between  them, 
was,  if  any  thing,  in  favour  of  the  Kings,  the  word 
Mmpcror  iignifying  no  more  than  the  leader  of  an  ar- 
my, witli  which,  niodeft  as  it  comparatively  was, 
the  antient  Roman  defpots  were  obliged  to  content 
themfelves,  from  the  hatred  which  they  knew  to  be 
borne  by  the  people  to  the  word  King.  At  the  fame 
time  it  may  be  right  in  this  place  to  enquire  a  little 
into  the  real  fignifications  of  this  latter  denominati- 
on, as  it  may  be  of  confequence  in  the  elucidation 
of  feveral  of  the  cuiloms  of  Europe  which  we  are 
about  to  enumerate,  ar:jd  which,  from  feeming  diffi- 
culty, were  often  attended  with  much  confulion  and 
difpute. 

The  word  King-,  then,  in  the  abftra£l,  can  be 
confidered  merely  as  a  general  denomination  or  title, 

conveying 
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conveying  the  idea  of  command  and  pre-eminence 
over  others,  but  which  may  admit  of  various  grada- 
tions, and  be  inverted  with  very  different  preroga- 
tives. The  Heads  of  numberlefs  petty  nations  have 
often  been  called  by  this  denomination,  and  I  think 
inaccurately  fo,  unlefs  we  admit  of  this  divifion. 
Thus,  the  Chiefs  of  different  tribes  of  men,  that, 
have  been  met  with  in  voyages  of  difcovery,  are 
often  and  loofely  called  Ki?-igs.  The  Chiefs  of  anti- 
ent  Gaiii,  Germany,  and  Brttaiii,  are  fo  called  by 
Ccsfar,  who  in  the  iingle  province  of  Kent  enumerates 
four  perfons  dignified  by  the  title  of  Reges.  '(n)  The 
leaders  of  various  Celtic  and  Scandinavian  hordes, 
who  fettled  themfelves  in  Scotland,  Irelaud,  and  the 
Ifles,  preferved  for  a  long  time  this  fplendid  appel- 
lation, which,  with  rcfpefl  to  the  Ifle  of  Ma?;,  ex- 
iHedevenin  our  ovvn  memory.  (0)  In  fome  coun- 
tries it  has  alfo  been  given  even  to  the  iSof7s  of  th6 
King,  as  a  mere  augmentation  of  their  dignity,  without 
carrying  along  with  it  any  of  that  authority  with 
which  in  general  it  is  inveHed  ;  as  was  the  cafe  in 
the  antient  Conftantinopolitan  Court,  and,  during 
very  early  times,  in  Spain  ;  (p)  and  it  may  be  faid 
10  contine  to  this  day  in  the  Empire,  where  the  ap- 
parent fucceffor  is  called'King  of  the  Romans. 

But  without  troubling  ourfelves  with  enquiring 
into  the  nature  of  the  fovereignty  of  all  who  have 
borne  the  title,  we  may,  for  the  moft  part,  follov/ 
the  general  fenfe  of  the  divifion  which  Lord  Coke 
has  made  of  it,  into  Kings  independent  and  para- 
mount, and  thofe  who  are  fubordinate  to  them. 
*'  The  regal  Eftate  and  Dignity  of  a  King,"  fays 

{nj  De  Bell.  Gall.  5.  22. 

(rj")  In  aniient  Britain  thefe  jnferiour  Kings  were  in  fuch  p'en- 
ty,  that  the  Paramount  Edgar  ohWged  ejg/'j  of  them  to  row 
}.im  in  his  barge  upon  the  river  Dee.  Chion.  Bromp.  apud 
Twyfden,  864. 

(/)  Selden,  Titles  of  Hon,  Ch.  3, 

that 
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tliat  learned  v/riter,  "  are  of  two  manners  :  the  ona 
**•  is  Imperial,  or  Supreme  ;  who  owes  no  mean 
"■  fei^uiorie,  or  attendancie  of  coiporale  or  bodily 
"  fervice,  or  allegiance,  to  any  other  wordly  Prince 
*'  or  Potentate,  and  from  whofe  fentence  there  is  no 
"  appeal-  There  is  alio  a  King,  and  he  a  Homager 
*^  or  Fctidaicry  to  the  Eftate  and  Majefty  of  another 
*-  King,  as  to  his  fuperiour  Lord.  The  Kiig,  which 
'*•  is  fupreme  and  imperial,  is  equivalent  within  his 
*'=  land  to  I  he -power  and  auth'i  liy  that  Cczjar  can  chaU 
"  knge'u.nthin  his  own  dominions-^  and  fuch  a  King 
-'■  challengeth,  of  right,  to  fet  upon  his  head  a  crown 
"  ImperiaL  with  a  diademe  elevated  on  high,  to 
*"  figL.ify  the  perfection  of  greatnefs  of  their  efiat£  : 
*-'  but  to  the  other  Kiiig^,  hjynngers,  a  crown  nor 
"  elevated  is  due."  (7) 

This  divihoa  of  Kings,  into  Homagers,  and  Va- 
tanvyunt,  was  however  not  w'ell  nnderftocd  in  Europe 
i.Q  very  antient  times,  and  the  confufion  which  was 
made  of  the  two  dignities,  will  ferve  to  explain  the 
lealbn  for  the  affertion  of  feveral  abfurd  and  ridicu- 
lo::s  preteniions,  in  the  old  Emperors  of  the  f  aft  and 
W'eih  Many  Chiefs  of  nations,  having  been  eonfeiTed- 
"ifinhiiLiries^oT  homager  s,2.s  \\q  may  call  them,  to  the 
anti?.!:'.  and  integral  Roman  Empire,  its  Supreme 
Monarch  who  was  called  Imperalor,  conceived  that 
there  was  r.  v/ide  difference  between  their  appellati- 
ons and  his  own  ;  and  although  a  diviiion  was  made 
ef  the  Eafiern  and  Wejlem  Empires,  yet  the  Sceptres 
of  both  being  ftillconfidered  as  Rtniyi  Sceptres,  and 
as.  fuch  pre-eminent  over  others;  the  Sovereigns 
whoiwayed  them  continued  to  prcferve  the  dlftindi- 
on.  Nor  w^as  it  of  any  confequence  that  the  Defpot 
of  the  Eaji,  changed  his  appellation  of  Emperor  lor 
thatof  A.Tsxcali^and  B«ffiA;.j.,  for  as  they  were  equi- 
valent in  the  language  of  the  country  to  the  old  one 

(?)  FcunK  Inftit.  i^y. 

-     Z  '  ^   ''  of 
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of  Imperafor,  the  fame  diftance  was  fuppofed  to  be 
preferved  between  him  and  the  furrounding  Kings, 

This  pre-eminence,  however,    was  warmly  con- 
telled  by  the  fturdy  conquerors  of  the  Princes  who 
affeded  thus  to  degrade  them  ;  and  being  no  longer 
Kings  Homagers^  many  of  them  affumed  the  fame 
Hyle  with  the  Emperors,  both  of  the  Eaji  and  of  the 
Weft ;    calling  themfelves  by  the  titles  of  King,  Itnpe" 
rator,  or  Baftleus,  as  their  fancy  diredted.     Thus  the 
Saxon  Edgar  was  ftyled  frequently  in  his  charters, 
"  Albionis  et  Anglorum,  Bafileus.,"    and  in  one  to 
Ofwald,  Bifhop  of  Worceiter,  he  is  called  "  An- 
*'  o-lorum  Bafileus,  omniumque  Regum  Infularum, 
*'  Oeeanique  Britanniam  Circumjacentis,  he.  Domi'- 
"  nus  et  Imperator.'^  (r)     So  alfo  William   Rufus, 
when  he  had  quarrelled  with  Anfelm,    Archbifhop 
of  Canterbury,  who  appealed  to  the  Pope,  finding  that 
the  Emperor  Henry  V.  claimed  to  nominate  another 
Pope  in  virtue  of  his  Imperial  power,  aiferted  immedi- 
ately that  no  Archbifhop  or  Bifhop  of  his  kingdom 
could  be  fubjedl  to  the  Pope,  the  King  having  the 
fame  power  within  his  kingdom  as  the  Emperor  pojfeffed 
within  the  Empire,  {s)     The  idea  is  continued  in  the 
time  of  Henry  VIII.  it  being  declared  by  a  Statute 
of  one  of  his  Parliaments,    "^  that  by  divers  an4 
*'  fundry  old  authentic  hiflories  and  chronicles,  it  is 
"  manifeftly  declared  and  expreifed,  that  this  realrn 
"  T)f  England  is  an  Empire,  and  fo  hath  been  accept- 
"  ed  in  the  world,  governed  by  one  fupreme  head 
"  and  King,  having  the  dignity  and  royal  eftate  of 
''  the  Imperial  Crown  of  the  fame."  (/)     A  fimilar 
fenfe  is  evinced  by  the  words  of  the  Adl  of  an  Irifh 
Parliament  of  the  fame  King,    in  which  the  Kings 

(j)  Selden.  Tit.  of  Hon.  Part  i.  ch.  5. 
(s)  Mat.  Par.  19. 

(/j  24  Hen.  VIK.  c.  12     Sec  Lord  Coke's  reafoning  upon  it- 
4th»  Inft.  342. 

of 
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of  England  are  called,  "  Kings  and  Emperors  of  the 
*'  realm  of  England,  and  of  the  land  of  Ireland;*' 
(?/)  and  by  other  Statutes  of  Elizabeth  and  of  James. 
{zv ).  All  this  fhews  that  the  Englifh  have  had  as 
high  an  idea  of  the  power.  Hate  and  dignity  of  their 
crown,  as  that  of  any  contemporary  Monarch,  under 
whatfoever  appellation  denominated  ;  nor  will  it  be 
incurious  or  irrelevant  to  remark,  that  even  thePro- 
teflor  CroTmji*eU,  in  1654,  was  reported  on  the  Con- 
tinent to  have  been  declared,  "  Oliver,  the  firft 
'•'  Emperor  of  Great  Britain,  and  the  Ifies  thereun- 
"  to  belonging,  alwa^'s  Cesfar,"  &c.  {x) 

The  French  had  a  like  idea  of  the  dignity  of  their 
Crown;  and  when,  upon  their  great  conteft  with 
Spain  for  Precedency  at  Trent,  in  the  fixteenth  cen- 
tury, the  Spanifh  party  hinted  that  their  Mafter  was 
upon  the  point  of  obMining  from  the  Pope,  the  title 
of  Emperor  of  the  Indies;  the  French  Ambaifa- 
dor  Lanjac  anfwered,  that  that  title  would  make  no 
alteraiion  in  the  ftate  of  the  affair,  nor  oblige  "  the 
"  Emperor  of  France"  to  yield  to  them  one  mo- 
ment the  fooner.  (y)  In  various  old  charters  the 
King  of  Spain  alfo  is  Ityled  "  Difpouente  Deo,  Hef- 
*'  perise  hnperator,^"  and'  "  Deinutu  Hifpaniss  Impe- 
*'  rator,  una  cum  conjuge  Imperatrice."  Alphonfo 
IX.  of  Caftile,  defining  what  Kings  are,  aiferts  that 
they  are  placed  over  their  people  to  govern  them  in 
their  kingdom,  "  Bien  affi  comme  el  Emperador  en 
fuo  Imperio;''  and  hence  the  city  of  Toledo,  being 
the  chief  city,  is  termed  "  Cabeca  del  Imperio  del 
"  Efpana,"  and  alTumes  in  ccnfequence,  for  its  arms, 
the  image  of  an  Emperor  in  his  Jinperial  habit,  iz) 
The  fame  dignity  is  alfo  claimed  and  enjoyed  v.ith- 

{:/)  Selcen  ut  fup. 

{■w)   I.  Eiiz.  c.  I.  X.  Jac.  e.  \. 

(a?).  Tliur'ioe's  Sta«e  Pap.  z.  614. 

0)  Wicquefort.  L.  i,S.  24.  (s)  StUen  utSup. 

out 
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cut  .any  pre-eminence  or  authori:y  over  other  Kings 
by  the  izar,  or  Czar  of  the  RuiFias,  which  figaifies 
nothing  more  than  Great  Dukcy  (a)  but  the  affinity 
of  which  to  Cczjary  has  induced  many  to  believe 
that  it  is  exactly  the  fame  dignity  with  that  affumed. 
by  the  Roman  Emperors. 

Upon  the  whole  then,  it  will  follow  that  there  is 
no  pre-eaiinence  naturally  and  intriniically  attached 
to  the  name  of  Emper'^r,  over  that  of  King-,  and 
that  if  the  Sovereign  of  Germany  enjoyed,  or  enjoys 
the  Precedency  of  other  IVfonarchs,  it  is  not  in  virtue 
of  his  being  an  Emperor,  (a  title  which  any  indepen- 
dent Sovereign  might,  or  may  alTume,)  but  in  confe- 
quence  of  fome  other  accident  of  his  Crown. 

This  accident,  (if  I  may  {q  call  it)  was  his  fuccef^ 
fion  to  the  Roman  Sceptre,  as  fwayed  by  the  Wefterii 
Emperors,  which  every  body  knows  took  place  un- 
der Charlemagne,  who  in  the  year  boo,  "  Infperato 
"  in  ^de  facra  a  Leon  pontihce  et  civihiis  Romanis 
*'  feftiva  acclamatione  falutatus  eft,  Romakorum 
"  Imperator  Augustus."  (3) 

Upon  this  celebrated  tranfadion  there  arofe 
among  the  European  nations,  two  very  important 
queRions. 

I.  Whether  the  old  Weftern  Roman  Empire 
really  revived  in  the  perfon  of  Charlemagne  ? 

II.  If  it  did,  what  rights  were  renovated  with  the 
Imperial  Title  ?  To  which  we  in  modern  times  may 
add  a  third  ;  namely.  What  affinity  there  was  be- 
tween the  k'uigdom  of  Germany  and  the  Roman  Em- 
pire, fo  as  that  the  Monarchs  of  the  one  are  ipfo  fac- 
to Sovereigns  of  the  other  ? 

Concerning  the  iirft  of  thefe  quefiions,  it  feems 
to  have  been  fettled  on  all  fides,  that  the  tranfaclion 

(.)  Lord  Carlifle's  Embafiy  to  Ruffia,  Temp.  Jac. 

{b)  Conringius  De  Imp,  Rom.  Germ.  S.  17.  See  alfo  Baro*^. 
Annal.  Sigonius  de  Regn.  Ital.  ad  r.nn.  800.  Siruvjus  Corr.  Hift. 
Germ.  Per.  4.  Sec  I.  i.  "^3,  34. 

at 
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at  Rome  in  the  year  800,  was  a  legal  renovation  of 
that  magnificent  Empire  which  had  for  fo  many  ages 
governed  the  European  world ;  and  throughout  the 
'  hiftories,  we  accordingly  find  the  conqueror  of  Lom- 
bardy,  and  deliverer  of  Rome,  mentioned  as  the 
fucceffor  of  the  Weftern  Csefars.  This  fuccellion  is 
grounded  upon  the  following  reafoning  ;  That 
throughout  all  the  revolutions  which  the  Empire  un- 
derwent, and  however  abforbed  its  various  provinces 
might  have  been  by  various  other  nations,  ftill  the 
Roman  leople  continued  the  fame,  and  a  part  of 
them  having  recovered  their  liberty  by  the  march  of 
Charlemagne  acrofs  the  Alps,  they  could  proceed 
to  the  legal  exercife  of  all  their  old  rights :  That 
among  thefe  rights,  that  of  eleding  the  Emperor 
was  confeffed,  and  therefore  although  the  fortune  of 
diSerent  conquerors  might  for  a  time  have  prevent- 
ed them  from  exercifing  it,  yet  when  the  reftraint 
under  which  they  had  laboured  was  taken  oft",  they 
returned  to  it  by  a  kind  of  Poftliminium  :  That  the 
firft  ufe  they  made  of  it  was  to  invefl  their  Deliver- 
er with  the  Imperial  Power,  who  thus,  by  an  Ele6iion 
of  Ro7nan  Citizens,  became  the  Sovereis^n  of  all  that 
was  left  of  the  Empire,  and  together  with  the  Sove- 
reignty alTumed  the  Imperial  Title,  {c) 

With  refpe6l  to  the  fecond  queftion,  namely,  what 
rights  were  renovated  with  the  renovation  of  the 
Imperial  Title,  there  was  formerly  much  more 
difficulty  than  in  determining  the  firft.  The  old  Em- 
pire had  been  completely  difmembered,  and  foftrong 
a  prefcription  could  be  pleaded  againft  any  claim 

{c}  Great  part  of  the  reafonincr  is  in  Grotius,  2.  9.  11.  rfefTel, 
Dr.  Pub.  D'Allem.  1.37.  contents  himfelf  with  faying,  that  the 
old  Wellern  Empire  revived.  Putter,  I,  6.  with  a  difcuflion 
of  the  rights  aftually  affumed  by  Charlemn'.me,  not  the  right  of 
the  people  to  confer  them.  The  reafoning  is  liable  to  a  variety 
of  obfervations,  but  as  the  queftion  is  only  concerning  v.'hat  was 
adually  allow  ed  by  the  world,  it  is  needlefs  to  enter  upon  them. 

that 
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that  migbt  be  fet  up  concerning  the  antient  provinces 
that  had  been  torn  from  it,  that  the  advantages  whick 
Charlemagne  acquired,  could  only  belaid  to  ex- 
tend to  the  Imperial  title,  and  thofe  fragments  in  Ita- 
ly which  at  that  time  might  be  thought  to  compolfe 
the  Roman  State,  and  which  latter  he  had  before 
been  thought  to  have  obtained  in  qualit)--  of  Patrician 
of  Rome,  {d)  Neverthelefs,  as  it  remarkably  hap- 
pened that  this  conqueror  v/as  i^erfonally  in  poffeifiom 
of  a  great  proportion  of  the  antient  Empire,  (the 
fruits  either  of  his  fword,  or  of  peaceable  fuccefiion) 
and  the  antient  dominions  came  thus  adventitiouilj 
to  be  governed  by  him  who  bore  the  antient  title.; 
a  jumble  was  made  by  many  of  the  Civilians  in  after 
times  concerning  thefe  two  points,  and  it  was  incul- 
cated, that  not  only  the  Impeiial  Title,  but  the  im- 
perial power  and  prerogatives  over  all  the  aid  hrcg- 
doms  which  had  compofed  the  Empire,  had  revived  iui 
Charlemagne  and  his  fuccelTors.  Hence,  &goid-m 
in  his  account  of  the  eledion  of  Charlema-gmk 
aiferts,  that  that  Monarch  "  officio  fuo  convenir« 
"  eft  arbitratus,  ut  Italiam,  atque  univerfam  Chrii- 
"  tianam  Rempublicam  ordlnaret,"  (<?)  Plencc  alfq, 
when  the  Othos,  in  the  tenth  and  eleventh  cenns- 
ries,  had  polfeffed  themielves  of  this  great  dignity, 
they  imagined  they  could  exercife  a  certain  Sove- 
reignty over  foreign  Kings,  as  well  as  over  the 
Princes  ol  Germany,  and  the  idea  wasfpread  abTi:)a<?„ 
that  as  the  v/hole  of  Chijlciidom^  conlidcred  as  am 
eccicliaftical  fociety,  had  one  vifible  fpiritualh^d<&„ 
which  was  the  Bifhop  of  Rome  ;  fo  alfo,  in  -crm- 
forraity  with  antient  prerogatives,  they  ought  to  obey 
one  temporal  head,  which  was  the  Ro?nan  Emperor. 
(/).     Foreign  kingdoms  were  therefore  caikd  upc^a 

(-i)  O^tare  otiam  Scriptores  aclferere  non  dubitant,  Cardicm^ 
Rdinam,  antequaia  Imperator  fieret,  Juis  faptrh  adcJidiJfs  Sat&'v^ 
Corp.  4-  I.  26. 

0)  SiKonius  De  Reg.  Iral.  L.  4. 

\f)  Putter,  2.  3.  Martens  Precis  dii  t).  d«  Gens.  i.  25, 

to 


240  RANK  AND  CLAIMS  OF 

to  acknowledge  a  degree  of  fupremacy  in  the  Ger- 
manic Emperor,  which,  was  adually  complied  w^ith 
by  Denmai'k,  Poland,  and  Hungary  ;  [g)  and  which 
:iir©,  as  the  Emperors  have  boailed,  was  allowed  by 
Spain-t  France,  and  England,  {h)  Certain  it  is  that 
the  Emperor  Sigismun  d,  while  in  France,  I'at  in  the . 
royal  feat  in  a  falj,  parliament  there,  and  exerciFed 
an  ad  of  Sovereignty  in  knighting  the  Senefchal  of 
Beaucaire;  and  Hknry  II.  of  England,  writing  to 
Frederick  Barbarossa,  has  thefe  mofl:  remark- 
able ex  preffions.  "  PvCgnum  noftrum,  et  quicquid 
"'  ubiqne  noflrse  lubjicitur  ditioni,  vobis  exponimus, 
"^^  veftrss  conimittimus  poteftati,  tit  ad  vejlrum  mit^'my 
**•  omnia  difponantur  ;  et  in  omuibus  vejirijlat  volun- 
*'  tas  hnperii.  Sit  igitur  inter  nos  et  populos  nof- 
*'  tros,  dile^tionis  et  pacis,  unitas  indivifa,  commer- 
*'  ciatuta  :  ita  tamen  nt  ■vohis  qui  dignttate  preminetis, 
"  iinperandi  cedai  auBorifas,  vobis  non  deerit  voluntas 
''  ohjequendi:''  (i)  Richard  I.  alfo  is  faid  by  Hove- 
den  to  have  depofed  himfelf  from  his  kingdom  of 
England,  et  tradidit  illad  Imperatori  (Hen.  VI.) 
ficut  Univerfornra  Domino.  Sclden,  reafoning  upon 
this  incident,  obferves  that  this  was  done  under  du- 
refs,  and  that  the  right  was  releafed  by  the  Emperor 
before  his  death.  (/')  But  although  this  is  a  fair  plea 
with  refpe£l  to  Richard's  Sovereignty  over  England,  _ 
there  w^as  no  occafion,  while  delivering  up  his  king- 
dom, to  add  even  under  durejs,  Sicut  Univerforum 
Domino,  unlefs  fuch  had  been  the  Emperor's  preten- 
lions  in  thofe  times. 

(^.)  Putter,  lb.  rfeffel,  however,  fays,  tliis  was  In  right  of 
eja.|uell  with  Refpeft  to  Hungcirj.  Dr.  Pub.  D'Allem.  i.  212. 
-16.  ^  .  - 

(/';)  Putter  ut  fup. 

(:)  Lylieit.  Hen.  II.  Append.  No.  5.  Selden,  witli  more  in- 
diuerence  than  is  ufual  with  him,  endeavours  to  get  rid  of  this, 
by  faying  it  is  a  mere  letter  of  compliment.  Tit.  oi  Hon.  ch.  2. 
''0  Id.  lb. 

Another, 
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Another,  and  a  Wronger  proof  of  tnefe  pretenli- 
ons,  may  be  drawn  from  the  Emperor's  power  of 
creating  Notaries,  (at  that  time  a  kind  of  Ma  ijirite 
acknowledged  by  the  old  civil  law,)  in  kingdoms 
which  were  otherwife  perfedtly  independent  of  his 
jurildiclion  ;  and  the  exigence  of  ihis  privilege,  may 
be  fhewn  from  the  very  endeavour  to  get  r.d  of  it. 
Selden  infers  much  from  the  circumflance  that  ia  the 
elder  times.  Public  Notaries  who  enjoyed  iheir  au- 
thority either  from  the  Pope  or  Emperor,  v  ere  not 
at  all,  or  v^ere  rarely  admitted  in  any  ufe  in  M/j-  king- 
dom. Lord  Oke  goes  farther,  in  faying  that  they 
claimed  dejure  toexercife  their  offices  here  in  Eng- 
land ;  but  becaufe  it  was  againfl  the  dignity  of  a  fu- 
preme  King,  thev  were  pi ohihued  by  the  King's 
writ.  But  other  kingdoms  were  forced  to  make  ex- 
prefs  laws  in  order  to  affert  the  fupremacy  of  theii: 
Monarchs  in  this  particular,  which  in  lSc-4land  was 
done  folate  as  the  time  of  James  III.  by  an  A£^  of 
Parliament  which  feems  fairly  to  acknowledge  the 
exiftence  of  the  prerogative.—- It  enafts,  "  That  our 
"  Soverain  Lord  has  full  jurifdiciion  and  free  £m- 
*'  pire  within  this  Pvcalm  ;  that  his  Hienelie  may 
*'  make  Notaries  and  Tabeliiones,  qua  his  inftru- 
**  ments  fall  have  full  faith  in  all  caufes  and  contra6i:s 
"  within  the  Realm;  and  in  time  to  come,  that  na 
*'  Notary  maid,  or  to  be  maid,  by  the  Emperor's 
*^  autoritie,  have  faith  in  contraL^  civil  within  the 
"  Realm,  lejje  then  lie  he  examined  hy  the  Or  dinar,  and 
"  apprievedby  the  Kinfs  Hienel/e."  (k) 

It  is  wonderful  how  high  thefe  ideas  of  the  Impe- 
rial prerogatives  in  Europe  were  for  a  long  time  car- 
ried ;  Julius  Fir  miens,  an  old  author,  /)  affirms 
with  refpeft  to  them,  that  "  Totius  orbis  Terrarum 
*'  fpatium,  Imperatoris  fubjacet  poteflatibus.  Some 
of  the  coins  of  the  old  Emperors  have  borne  the  iu- 

{k)  5  Jac.  3.  c.  3.  ap  Seld  lb.  </)  Ap.  Seld.  lb. 

Vol.  IL  R  fcriptlon^ 
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fcription,  Vidlor  Omnium,  Gentium ;  and  a  grave  Con- 
jfutation  of  this  entered  upon  by  Selden,  and  by  Ducl^. 
to  prove  their  little  claim  to  this  fplendid  title,  im) 
Certain  it  is  that  Bartolui,  a  very  learned   Civilian, 
who  has  been  called,  Magnum  Jurifconfultorum  lu- 
men, («)  alferted  that  this  great  Potentate  was  Lord  of 
the  world  ;  (o)  a  polition  which,  it  fhould  feem,  was 
foohlhly  founded  on  thofe  hyperbolical  expreffions 
concerning  the  "  Orhis  Romanus;"    and   "  Orbem 
"  jam  iotiim  Vi6lor  Romaous  habebat/'  to  be  met 
with  in  the  Roman  authors  ;  and  the  expreffions  in 
St.  Luke's  gofpel,    that  the  Edi6^s  of  Cajar  fhould 
have  authority  throughout  xho.  world.     Bartolus, 
however,  thought  himlelf  fo  firm  in  his  do6^rine, 
that  he  fays  he  would  not  helitate  to  ftigmatiie  the 
oppofite  opinion  as  an  herefy.  {p)     Elevated   with 
thefe  notions,  the  fa6^  certainly  was,    that  the  lan- 
guage of  the  Imperial  Chanceries,    in  imitation  of 
that  of  the  antient  Wettern  Empire,  affected  to  make 
the  moil  eminent  diftindtion  between  the  Errpire  aijd 
other  kingdoms.     Europe  was  proudly  divided  into 
the  various  jurifdiftiofiS  oi Germany^  GanU  and  Italy  ; 
Charles  the  Bald,  upon  beicg  ele6led  Emperor, 
ordered  himfelf  to  be  called  "  Emperor  of  ad  the 
*'  Kings  lying  oh  this  fde  the  oca  C''  ((7)  and   how-ever 
powerful  or  independent  many  of  them  might  have 
been,  the  Imperial  I  av.yers,  forgetting  that  things 
were  different  from  what  they  had  been,  afieited  their 
Mailer's  prerogatives  over  them  all.  (r) 

{in)  Id.  lb.  Duck  De  Author.  Jur.  Civ.  Rom.  2.  i.  4. 

{77)  Conring,  De  Imp.  Rom.  Germ.  S,  5. 

(0)  Imperatcrcs  autem  Romanos  luifTe  Domir.os,  r.on  modo 
Provinciarum  Orbis  Ckrijiiani,  fed  et  tot':us  n.ur.di^  multi  Imer- 
pretes  noftri  acriter  contendunt.  Due  De  Author  Jur.  Civ.  Rom. 
^.  I.  2. 

(/>)  Id.  ]b.  Duck  De  author.  Jur.  Civ.Rom.  2.  1.2. 

\q)  Su-uv.  Corp.  Hift.  Germ.  Per.  4.  S.  5.  5. 

\r)  Gonrii^,  ut  fup. 

Thefe 
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Thefe  prerogatives  were  often  averted  with  an  ac- 
tual view  to  the  enlargement  of  the  bounds  of  the 
Empire,  and  of  the  Sovereignty  of  its  head  ;  and  it 
even  now  forms  the  ground- work  of  thofe  ftate  lea- 
fons  which  are  ufed  by  the  Minifters  of  Germany, 
in  order  to  fupport  their  various  pretenfions.— Thus 
under  the  old  Empire,  Ulpian  having  obferved  that 
all  the  ifles  circumjacent  to  Italy  formed  a  part  of 
that  dominion;  his  authority  is  quoted  in  form  againft 
the  Venetians  to  uphold  the  rights  of  the  German 
Roman  Emperor  over  their  ftate.  ISIor  is  this  op- 
pofed  by  them  upon  the  ground,  that  the  Empire, 
having  fallen  to  pieces,  the  kingdom  of  Italy,  when 
conquered  by  Charlemagne,  was  diderent  from  vv'hat 
it  had  been  when  it  formed  part  of  the  Empire ;  but 
merely  by  contending  that  Ulpian  fpoke  only  of 
iflands  that  were  inhabited,  which  was  not  the  cafe 
with  theirs  at  that  time,  (s) 

Among  thefe  prerogatives  alfo,  during  the  power 
of  the  old  V\  eftern  Emperor,  the  falutatio'n  of  the 
foot  from  all  fubordinate  Kings  had  been  always  con- 
felTed ;  and  fo  fcrangely  infatuated  was  the  German 
Monarch  with  the  idea  of  his  fucceflion,  that,  fo 
late  as  the  fourteenth  century,  he  endeavoured  to 
exert  his  claim  againft  the  high  fpirited  Edward  III. 
at  Cologne,  in  1,338.  The  anfwer  of  Edward  is 
fomewhat  remarkable,  Thofe  Kings  who  held  their 
titles  from  God  alone;  in  other  words,  whofe  So- 
vereignty was  fupreme,  were  generally  anointed  with 
the  Sacred  Oil,  in  imitation  of  the  antient  Jevvifh 
Princes.  What  difierence  this  can  really  make  in 
tlie  fupremacy  of  a  nation's  authority,  it  is  not  of 
confequence  here  to  enquire.  It  fhould  feem,  how- 
ever, that  our  anceftors  allowed  of  the  Emperor's 
claim  to  the  falutation  of  the  foot,  from  all  Princes 
who  were  not  anointed,    for  Edward's  anfwer  was, 

(s)  Rouffet  Interets  des  Puifs,  de  TEur.  i.  162,  164. 

R  2  "  Quod 
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*'  Quod  Rex  Anglise,  Rex  ^xdXmunciv.s,  ethsbe' 
"  vitam  et  nienibium  in  poteftate  lua,  et  idcirco  noa 
*'  debet  lefe  fabmittere  tanium,  ficut  Rex  alius  non 
*'  iminciiis?^  if)  The  Rex  ncn  immdiis,  may  there- 
fore poflibly  anfwer  to  the  Kings  Homagers  of  Lord 
Coke,  as  mentioned  above.  (/-/) 

Similar  to  the  refiftance  of  Edward  III.  was  that 
of  the  Duke  of  Glouceller  in  the  reign  of  Henry  V. 
The  Emperor  Sigifmund  deligning  to  vifit  England^ 
arrived  at  Dover  j  but  when  read}'  to  take  the  land^ 
fays  Speed,  the  Duke  of  Gloucefler  and  other  Lords 
with  their  drawn  fwords  entered  the  water,  and  thus 
fpake  to  the  Emperor  \  that  if  his  Imperial  Majefly 
intended  to  enter  as  their  King's  friend,  they  would 
receive  him  with  all  willingnefs  accordingly  :  hitjf 
as  Emperor  to  clmm  any  authority  in  England,  which 
Wds  a  frechngihm^  they  were  then  ready  to  refiji  and 
impeach  his  entrance.  Which  rough  demand  being 
moft  mildly  anlwered  by  Sigifmund,  he  had  prefent 
accefs,  and  by  them  was  attended  towards  Lon- 
don, {v) 

Another  prerogative  of  the  antient  Roman  Empe- 
lors  had  been  to  create  Kings  at  pleafure,  a  privilege 
indeed  which  was  derived  from  the  Republic  herfelf* 
the  mod  fplendid  exercife  of  whofe  power,  was  to 
difpofe,  almoft  wantonly,  of  the  furrounding  king- 
doms. The  new  Emperors  of  the  VVefl  therefore,- 
contended  alfo  for  the  polfeffion  of  this  tranfcendent 
light,  and  it  feems  to  have  been  allowed  by  all  the 
Sovereigns  of  Europe  without  any  conteft.  Accord- 
ingly, Charles  the  Bald  is  faid  to  have  created  his 
brother-in-law  Eofcn^  Kit^g  of  Burgundy,  in  order 
that  he  might  affert  this  prerogative  of  his  ancelicrSi 

(/)  T.  Waliing.  ap,  Camd,  Ang.  Norm.  146. 

iji)  Vide  alio  Stiden  T.  of  Hon.  ch.  7.  who  feems  to  th:n^ 
that  the  ceremony  of  atmht'ing  ijinpfs  was  an  indifpenfable  raarfc 
t»f  their  Independence. 

(■;:'•)  Speed.  646. 

I  and 
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(w)  and  appear  to  rule  over  kings;  and  defpifing  the 
plain  manner  and  habits  of  the  Franks,  he  even  be- 
gan to  affe6l  the  more  fplendid  vanities  of  the  Gre- 
cian Ceremonial,  (x)   Pfeffel  enumerates  in  form,  ihis 
right  of  creating  Kings  among  the  privileges  of  the 
Saxon,  and  apparently  of  the  Franconian  Emperors; 
{y)  and  in  addition  to  the  eredion  of  the  Kingdoms 
of  Hungary,  Poland,  and  Bohemia,  {z)  and  an  exten- 
fion  of  royalty  in  the  family  of  Denmark,  {a)  we 
fmd  that  fo  late  as  the  fourteenth  century  the  title  of 
Kmg  was  bellowed  upon  Hurnbert,  Dauphin  of  Vi^ 
enne,  by  Lewis  of  Bavaria,  [b) 

It  has  been  fuppofed  by  a  late  French  writer,  that 
this  right  continued,  and  was  CAercifed  even  at  the 
commencement  of  the  prefent  century,  when  in  1701 
the  Ele6lor  of  Brandenburg  converted  Ducal  Pruffia 
into  a  hjigdoin,  and  alTumed  the  royal  title;  LeopolDj 
according  to  Voltaire,  exercifing  in  that  inflance,  the 
jight  which  the  Jlmperors  had  always  affumed  of 
creating  Kings,  {c)  From>the  accounts  of  the  matter, 
however,  which  I  have  been  able  to  colledl,  it  by 
110  means  appears  that  the  regal  aggrandifement  of 
Frederick  I.  was  owing  to  this  prerogative  of  tho 
Emperor,  but  merely  that  having  A/;?2/^//' taken  upoa 
him  the  title  of  King,  the  Emperor  w'as  prevailed 
upon  to  acknowledge  him  finl,  and  the  reft  of  thq 

(w)  Ut  more  prlfcorum  Imperatorum  Regibus  videretur  domU 
nari.     Struv.  Corp.  4.  5.  7- 

{x)  Id  lb.  ()■)  Droit.  Pub.  D'Allem.  i.  192.  297. 

(^)  Boleflaus,  Duke  of  Poland,  received  the  title  of  king  from 
Oiho  III.  an.  1000.  Puifend.  Introd.  4.  243.  Pfeffel  1.  164.  La- 
difiaus,  Duke  of  Bohemia,  was  admitted  to  the  fame  honour  b}S 
Fred.  BarbaroiTa  1157.  (PfeH'el  1.528)  and  Stephen,  King  o^ 
Hungary,  received  his  Crown  from  Hen.  II.  the  honour  of  con- 
ferring it  being  fliaved  by  the  Pope  in  the  beginning  of  the  ele- 
venth century,     (Heifs  Hift.  d'Allem.  i.  65.) 

{a)  Magnus,  Duke  of  Slefwick,  was  defigned  King  of  the 
Obotrites,  by  Lotharius  XL  in  the  twelfth  cqntury.  RouiTet  Iii;it, 
d -s  Puifs.  de  ['Europe,  i.  2^6. 

(i)  Pftffel,  I.  540.  C-)  Efpr.  dtes  Nat.  3.  208. 

P?ip,ces 
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Princes  of  Europe  were  induced  to  follow  his  exam- 
ple. Such  at  leaft  is  the  fubftance  of  the  account 
given  by  the  continuator  of  Puflendorf,  (d)  and  Pfef- 
fel  alfo  athrms  that  the  Emperor  acknowledged  the 
Eledor  asKifr,  and  the  latter  having  ordered  himfelf 
to  be  proclaimed,  placed  the  crown  ujx)n  his  head 
with  his  own  hands,  {e) 

The  Proclamation  made  no  mention  of  the  Empe- 
ror, or  Empire,  but  was  limply,  thar  as  it  had  pleal- 
ed  Providence  that  the  Diin:hy  of  Pruffia  fhould  be 
ere6ted  into  a  Kingdom,  and  its  Sovereign  the  moft 
ferene,  and  powerful  Prince  Frederick,  had  become 
its  King,  every  one  vv^as  given  to  underftand  the  event 
by  the  faid  Proclamation  yf)  LambertihdiS  detailed, 
fomewhat  at  length,  the  account  of  this  tranfadion  ; 
but  though  he  obferves  that  the  Emperor's  Amballa- 
dor  was  prefent  at  the  ceremony  ;  that  he  appeared 
well  content  that  the  new  monarch  fhould  be  called 
only  King  rn  PrufTia ;  and  fets  forth  the  congratula- 
tory letter  of  the  Emperor  to  him,  in  which  he  de- 
nominates him  merely  "  Voire  DikBionr  the  title 
beflowed  on  Ekdors,  and  thanks  him  for  having  faid 
that  he  would  dedicate  his  new  dignity  to  the  fervice 
of  the  Holy  Ef?2j}i?'e,  and  the  Arch  Ducal  Houfe  of 
its  Chief;  yet  it  alfo  appears,  that  the  King  ftyled 
himfelf  in  his  circular  letters.  Rex  BorujjicE ;  that 
his  Ambaffadors  received  and  returned  vifits  asfiich-, 
and  that  the  letter  at  the  fame  time  that  it  congratu- 
lates the  Eleclor  in  the  fulleft  terms  on  his  accefiion 
of  dignity,  makes  no  mention  of  the  imperial  prero- 
gative which  conferred  it.  Nothing  indeed  in  the 
whole  of  the  account  is  to  be  difcovered  on  the  part 
of  the  Emperor,  evincive  of  his  power  in  this  parti- 
cular, except  fome  expreffions  of  the  Pope  of  an 
ambiguous  nature,  ealily  explained,  and  by  no  means 

{d)  Introd.  a  i'HLft.  Un.5.  29.         (.)  Dr.  Pub.  2,  465.  47c. 
(/■)  Lanaberti,  i.  380. 

smouatinff 


THE  NATIONS  OF  EUROPE.  247 

amounting  to  pofitive  evidence,  while  unfupported 
by  other  matter,  (g)  Roujjet  indeed  in  one  part  of 
his  work  makes  ufe  of  the  words  "  Ayant  accorde 
"  le  titre  a  Frederick,"  but  he  immediately  adds, 
"  Ce  Prence  fe  mit  lui  meme  la  couronoe  fur  la  tete  ;'* 
{k)  and  in  another  place  obferves  that  Leopold 
"  reconnut  cet  Eledeur  comme  Roi  de  Prulfe,  at)res 
*'  qu'  il  en  cut  pris  le  titre."  (/)  It  is  remarkable  that 
the  author  of  the  Memoires  de  Brandeiibourg  hira- 
felf,  gives  no  infight  into  the  tranfadlion,  as  to  the 
particulars  of  the  imperial  official  iaterpofition  j 
which,  had  there  been  any,  he  furely  would  have 
done.  He  flates  only  the  treaty  by  which  the  ap- 
probation of  Leopold  was  obtained,  and  obferves 
the  circumftance  that  the  Eledor  crowned  himfelf 
with  his  own  hands.  Putter  alfo,  when  he  comes  to 
this  event,  contents  himfelf  with  faying,  that  in  or- 
der to  procure  a  royal  crown  for  the  Houfe  of  Bran- 
denbourg,  nothing  farther  was  required,  than  to 
change  the  Dutchy  of  Pruffia,  which  was  already  in- 
dependent, into  a  kingdom;  and  that  in  confequence 
of  certain  terms  agreed  upon,  Leopold  proiiiifed  to 
achi'JwkdTe  xht  Eledor  in  future,  King  of  Pruffia.  {k) 
Martens  hys  pofitively,  that  it  is  a  mi  "take  to  think 
that  the  Emperor  conferred  the  Royal  Dignity  upon 
the  King  of  Pruffia.  (/)  Heifs  is  the  only  writer  that 
J  have  Teen,  whofe  relation  of  the  tranfaclicn  is  any 
way  in  fupport  of  Voltaire's  politive  alfertion.     He 

(^g)  Upon  the  ground  that  the  ereiflion  of  this  nev/  monarchy, 
■was  prejudicial  to  the  Roman  Catholic  Relifjion,  the  Pope  com- 
plained. "  De  ce  que  I'Empereur  y  avoit  donne  les  mains,  et  avoit 
"  meme  en  quelque  maniere,  ^ri^e  cette  nouvelle  Rojeaute."  6:c. 
Tjamberti,  1.  383.  The  quelque  maniere  applies  merelv  ro  any 
vague  in/irument-->iry  of  the  iimperor;  it  does  not  at  all  imply 
exclufively  the  a^luil,  and  formal  exertion  of  his  prerogative, 
while  there  is  ft^-on^  prefjmptive  evidence  a:j3inft  it. 

(/i)  RoufTet.  Inter,  des  Paifs.  de  i'Europe,   i.  3i  2. 

(?)  Id.  I.  24S.  {k)  Putter.  2.  387,  388. 

(/)  Precis  du  Dr.  des  Gens.  i.  155. 

ftates. 
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Hates,  that  the  Emperor  wifhing  to  ihew  fome  maLil'S 
of  gratitude  to  the  Elector  for  fervices  received, 
*'  lui  a  doyine  la  qualite  de  Roi  de  Prufle ;"  {m)  a  mode 
of  expreffion,  however,  fo  little  precife  in  itfelf,  and 
fo  deilitute  of  particular  detail,  that  it  can  have  lit- 
tle wei-gln,  while  unfupported  by  any  thing  elfe, 
againit  that  body  of  negative  evidence  which  has 
been  adduced. 

I  have  been  the  more  particular  in  this  examina- 
tion, becaufe  this  ftatement  of  Voltaire,  if  not  an 
error,  would  defcribe  a  very  remarkable  Gonftitution 
in  Europe,  and  would  attribute  fuch  fupereminent 
prerogative  to  the  Emperor,  as  no  mod.QT'a  Jupre-me 
King  would  willingly  fubmit  to.  The  Dutchy  of 
Pruiiia  vi-as  at  that  time  an  independent  Sovereignty; 
(«)  and  could  we  fuppofe  the  right  really  to  have  ex- 
ifted,  the  fame  power  might  have  given  royalty  to 
any  other  Sovereign.  It  is  therefore  the  more  likely 
to  have  been  as  we  Lave  ftated  it,  that  the  German 
Monarch  merely  acknowledged  the  new  dignity  in 
his  own  dominions ;  and  the  reft  of  the  European 
Courts  confirmed  it  by  degrees. 

With  refpeft  to  the  prerogative  as  exercifed  in 
earlier  times,  it  is  to  be  obferved,  that  although  it 
was  confined  according  to  PJe^cl,  to  the  vaffals  of 
the  Emperor,  and  the  learned  Sdden  has  therefore 
extended  it  to  thofe  only  who  were  in  •'  Glientela 
Imperatoris";  yet  from  the  ftrange  confafion,  for- 
merly mentioned,  which  was  made  between  the  vail 
perfonal  dominions  and  numerous  potent  vaffals  of 
the  firft  Kings  of  Germany,  and  the  territories  and 
prerogatives  which  were  adually  conferred  upon 
ihem,  as  Emperors. of  the  Romans ;  it  was  often,  nay 
generally,  exerted  in  favour  of  perfons  v/ho  were 
-wholly  unconneded  with  the  Empire,  and  dependent 
properly  t;pon  the  Kingdom  of  Germany.     This  was 

{m)  Hill,  de  I'Emp.  i.  35^.         0^)  RoufTe*,  1.  248. 

the 
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the  cafe  in  almoR  all  the  above  cited  examples  ;  but 
in  the  inftance  of  Hungary  a  ftill  farther  ulurpatioa 
was  difplayed ;  fince  it  does  not  appear  that  King 
Steuben  at  the  time  when  he  was  received  among  the 
Crowned  Heads  of  Europe,  was  at  all  dependent  ei- 
ther upon  the  Empire,  or  the  Kingdom,  and  it  could 
only  have  been  allowed  in  confequence  of  the  igno- 
rance of  the  age,  the  rciftaken  fuperiority  of  the 
name  of  Emperor  over  that  of  King,  and  the  reve- 
rence which  was  paid  in  thofe  times  to  the  fuccelTors 
of  the  Monarchsof  Rome.  Upon  the  whole,  how- 
ever, it  was  one  of  the  moll  brilliant  prerogatives  of 
the  Imperial  Crown.  Whether  it  flill  continue,  or, 
if  it  does,  what  rank  in  the  eftlmation  of  other 
Thrones,  fuch  a  created  King  would  bear,  I  leave  it 
to  thofe  who  are  more  learned  to  determine.  But 
at  any  rate  I  think  that  Kings  thus  created  in  "  Cli- 
ent ela  Imperatoris,"  could  only  be  confidered  in  the 
fame  light  with  the  Kings  Homagers  whom  Lord 
Coke,  as  we  obferved,  fo  carefully  diflinguifhes  from 
Kings  that  are  fupreme. 

This  difi:in61ion  may  alfo  ferve  to  explain  one  or 
two  remarkable  circumftances  in  the  old  Conftitu- 
tion  of  Europe,  which  are  vifible  at  this  day,  but 
which  have  been  diiferently  accounted  for  by  a  very 
learned  authority.  Profefibr  Putter,  while  explain, 
ing  the  circumftance  that  Bohemia  forms  a  dependant 
ilate  of  the  Empire  with  a  Royal  Title ;  obferves 
that  according  to  the  prefejit  Conftitution  of  all  Eu- 
rope, no  other  King,  confidered  in  that  quality,  can 
be  dependant,  and  it  feems  therefore  almoft  a  contra- 
diction to  fay  that  there  is  a  King  of  Bohemia,  who, 
in  that  capacity,  is  a  State  of  German)-.  But,  in 
antient  times,  when  the  public  Law  of  Nations  of 
the  middle  ages,  did  not  coniider  it  as  an  inconfift- 
ency  for  Kings  to  acknowledge  their  fubordination 
to  the  Emperor,  this  might  be  thoroughly  explain- 
ed, {p) 

{p)  Putter.  Conftit.  of  Germ.  2.  394. 

Now 
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Now  with  very  great  deference  for  his  authority, 
although  we  have  fet  forth  many  of  the  privileges 
claimed  by  the  Emperors  over  other  Kings,  yet  as 
the  Kings,  who  were  fupremely  independent,  gene- 
rally refiifed  to  allow  them,  (as  in  the  cafe  of  Ed- 
ward III.  above  cited,)  this  phssnomenou  of  Bohe- 
mia in  the  prefent  Gonftitution  of  Europe,  may,  I 
think  be  better  explained,  by  the  foregoing  diftinc- 
tion  made  between  the  antient  Thrones,  and  the  pre- 
rogative univ^erfally  allowed  to  the  Emperor  of  con- 
ferring an  inferior  kind  of  Royalty  upon  his  VaiTals. 
This  inferior  kind  of  Royalty  might  be  conferred 
even  by  other  potentates,  who  were  themfelves  fu- 
preine.  At  lealt  I  find  oaQ  inftance  of  it  in  our  own 
hillory,  when,  in  the  reign  of  Henry  VI.  Henry 
^educhamp,  the  laft  Earl  and  firft  Duke  of  Warwick 
of  his  name,  was  crowned  by  that  Monarch  King  of 
the  liles  of  Wight,  Guernfey  and  Jerfey.  {g)  Now  it 
is  of  no  confequence  to  lay  that  the  pov.er  of  fuch  a 
King  was  fo  circumfcribed  as  fear cely  to  be  known 
in  Earope.  The  right  was  the  fame,  and  had  the 
line  of  Beauchamp  been  continued,  or  from  any  ac- 
quiiition  of  force,  (for  example  in  the  civil  wars 
w"hich  followed,)  could  he  have  been  led  into  any 
conne£lions  with  other  Sovereigns  on  the  Continent, 
a  queftion  might  fairly  be  raifed,  whether  the  Royal 
title  of  this  dependant  State,  compofed  of  the  Ifles 
©f  I'F/o'/i/,  Guernfey  and  Jerjey,  would  not  have  been 
recognized  by  all  other  powers  ?  In  the  fame  manner 

(f)  Leland's  Itinerar.  Selden  Tit.  of  Hon.  cli.  3.  Heylin'shelp 
txi  Eng.  Hift.  voc.  Warwick.  It  is  rather  remarkable  that  this 
ft^.-em  ihould  not  be  in  Dugdale's  Baronage.  It  is  true  that  Lord 
Coke  obferves  that  "  as  feme  do  hold,"  ths.-  King  had  not  power 
by  the  law  of  the  land  to  create  theD'ike  ot'  Warwick  King,  be- 
cauie  there  could  not  be  two  Kings  of  the  fame  country  at  a  time-. 
4th  Inft.  287-  r>ut,  fua  pace,  his  own  diftinftion  bftvveen  Ho- 
magers and  Supreme,  might  explain  this,  and  it  is  to  bfi  remem- 
bered tiiat  the  power  to  create  the  title,  is  the  fole  ppjat  of  dif- 
2uffi.oa» 

in 
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in  more  antient  times,  many  of  the  inferior  Kings  of 
Spain  were  acknowledged  to  be  fuch,  though  Ho- 
magers to  the  greater  potentates  of  that  country' ;  and 
many  alfo  of  the  '  eptarchy  in  England,  though  de- 
pendant upon  him  who  was  called  the  Rex  Primus  • 
a  title  enjoyed  by  many  of  them  before  Egbert.  V) 
Laftly,  the  King  of  Man  feems,  though  the  head  of 
a  very  dependant  State,  to  have  been  as  legally 
Royal,  as  the  King  of  Bohemia,  For  he  fubfcrib- 
ed  himfelf  by  that  title,  received  it  frum  his  fuperiors, 
and  had  an  allowed  right  to  a  crown  of  gold.  <  s) 

Hence,  therefore,  Sovereigns  that  were  depend- 
ant upon  other  States,  being  allowed  to  aflume  the 
Royal  Title,  as  well  as  thofe  dependant  upon  the 
Empire;  the  circumftance  that  the  fubordinate  State 
of  Bohemia  is  a  Kingdom,  is  neither  necejjarily  ow- 
ing to  this  antient  European  Law  of  Nations,  con- 
cerning the  prerogatives  of  the  Emperor  ;  nor  fhould 
it  feem,  that  it  is  even  now  impoflible  for  any  other 
dependant  State,  to  bear  the  title  of  a  kingdom. 

With  refped  to  the  eredion  of  new  Kingdoms  in 
the  prefent  day,  this  privilege  of  the  Emperors, 
which  was  fhared  as  we  ha-ie  feen  by  the  Popes,  is 
at  lead  grown  obfolete,  if  it  can  be  fuppofed  at  all  to 
remain.  Every  independent  Nation  or  Sovereign, 
has  a  right  to  affume  what  title  it  pleafes,  and  it  will 
depend  upon  the  accidents  of  Convention  with  other 

(/-)  Selden.  ch.  3. 

(s)  Vide  T.  Walfing,  ap.  Camden  Angl.  Norm.  350.  Edit. 
1603.  "  Wilielmus  Scroop,  emit  de  Domino  Wiiielmo  lc  Mo.  - 
"  teacuto,  &c.  Infulam  Euboniae  cum  corona.  Nempe  Domi- 
"  nus  hu;us  Infulae  Rex  vocatur,  cui  etiam  fas  eft  corona  aurea 
"  coronari."  So  alfo  a  MS  Chronicle,  quoted  by  Seiden,  pro- 
bably, however,  copying  this  paflage,  affi  ms,  "  El>  nempe  jus 
*'  illius  Infulae,  &  quis-quis  iilius  lit  dominus,  Rex  vocerur,  cui 
"  etiam  fas  eft  corona  aurea  coronari."  Selden  fays  the  MS.  is 
in  the  library  at  Oxford,  cui  fciolus  aiiquis,  nomen  Guii.  Rifau- 
gar  Umere  nuper  prefixit  an.  1392. 

States, 
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States,    of  interefl,    or  of   neceffity,    whether,    or 
with  what  moditications  theyfhall  be  alio  wed.  (/) 

Having  thus  attempted  hiftorically  to  trace  the  re- 
Tivalof  the  Weftera  Empire,  and  the  rights  and 
prerogatives  to  which  its  Monarchs  in  confequence 
pretended ;  I  fhall  now  endeavour  to  inveftigate  the 
real  nature  of  the  Imperial  Dignity  as  it  formerly 
Hood;,  and  more  particularly  to  remark  upon  the 
elofe  and  not  incurious  affinity,  which  it  has  lonof 
heen  held  with  a  particular  kingdom,  between 
"which  and  itfelf  there  was  no  original,  or  necejary 
connection. 

Many  have  fuppofed  this  to  arife  from  a  circum- 
stance not  founded  in  facl,  namely,  that  the  territo- 
ries of  the   German  Monarch  were  the  gei-mine  re- 
ssains  of  the  old  Emp'ae,  and  that  the  German  and 
Imperial   crowns  were  therefore  neceljarily  the  fame. 
Ti'iis  opinion  contir-ues  in  fome  nieafure  to  be  a  vul- 
f:ar- error  to  this  day;  in  former  times  it  was  often 
ilartcd,  as  the  found  legal  do6trine  of  the  Law  of 
Ivations  in  Europe,  and  fo  late  as  the  kft  century, 
K^rmannus  Conringius,  a  celebrated  German  Jurift, 
found  ic  neeeiTary  to  go  at  length  into  the  queftion, 
\Y-hich  he  has  ably  and  elegantly  done  in  the  Treatife 
>jlider  his  name  extant  upon  the  fubjed.  (u)    With 
xefpe^  to  the  mere  Eingdom  of  Germany,  however, 
it  is  well  known  that  the  greater  part   of  its  proving. 
^ss,  north  of   the  Danube,    were   never   fabjugated 
^vea  by  the  molt  fuccefsful  Conquerors  who  fwayed 
the  Roman   Sceptre  ;    and   fmall   indeed  therefore 
could  be  the  preten lions  of  iis  iMonarchs  tgi  be  called 
ifh&  legitimate  reprefentatives  of  tho&  illuftrious  de- 
fpots.  The  extended  domination  of  Charlemagne,^ 
had  indeed  a  far  better  tide  to  this  honour;  but,  as> 

(?)  Vide  Martens  Precis,  du  Droit  dss  Gons.  155. 

(«■)  Vide  the  Difcurfus  novus  de  linp^ratoie  Komanp  Germa- 
©tea-,  and  fee  rUfc  L'uck.  JDe  Ufu  et  authoritaie  Tur=  Civ.  Rora. 
L.  -.  C,  I  " 
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^.'ns  formerly  obferved,  it  was  the  reniarkable  cir* 
cumflante  that  he  was /^fr^Wcz/Zy  though  hy  different 
title,  in  polTefiioo  of  a  great  proportion  of  the  old 
Weflern  Empire,  which  gave  rife  to  the  idea  that 
that  mighty  and  identical  power  had  really  reyived 
inTiis  perfon  ;  and  that  the  affumption  of  the  Iinpe* 
rial  dignity  was  nothing  more  than  the  re,:v.lar  conjfe- 
q^ence  of  luch  a  dominion.  Hence  arofe  all  thofe 
extravagant  dodirines,  and  the  hyperbolical  poii- 
tions  of  Bartolus  formerly  alluded  to,  which  Goli- 
ringius  with  indignation  confiders  to  be  the  tenets* 
*'  Vel  indc6ti  hominis,  vel  impudentis."  (^') 

The  account  of  this  matter  need   be  very  HiOit* 
The  Pvomans   had    acquired   their  dominions  in  the 
fame  manner  as  other  nations  ;  and  as  they  acquired 
them,^  fo  they  might  lofe  them.     Province  after  pro*- 
vince  had  been  torn  from  them,  by  men  as  indepen- 
dent as  themfelves  ;  ?iud  haly,  the  chief  of  them  all, 
had  been  ceded  by  the  remainii]g  legjthnaie  empire  irl 
the   Eajl,  to  Theodoric,  King  of  the   OJlrogoths. 
It  v;as  then  again  conquered  for  the  Eajiem  Empire 
by  Bellisab.ius  and  IS]  ARSES,  and  again  lofl  to  the 
Lombards  and  Germans.     With  refped  to  the  other 
component  parts  of  the  Empir'e,  they  had  long  been 
torn  afunder  in   the   courfe  of  various  revolutions, 
and  w^ere  held,  with  a  prefcription  of  three  hundied 
years  in  their  favour,  by  Sovereigns  wholly  uncon- 
nefled,  and  wholly  independent  of  any  Roman  peo- 
ple that  might  be  fuppofed  to  exift.     In  this  ftate  of 
things,    it   happen2d   adventitkttjly^    that  Charle- 
magne, the  greatefi:  Monarch  of  the  Weft,  united, 
in  his  own   perfon,    many,   or  moft  of  thofe  Sove- 
reignties Avhich  had  formerly  compofed,    but  which 
were  now  independent  of  the  old  Empire.     He  held 
Gaul  by  hereditary  fuccefiion ;    Germany,    part  of 

(z')  De  Imper,  FnOhi.  Gerni,  5-6, 

Spain 
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Spain  and  Lomhardy  by  conqueft  ;  {w^  and  though 
iom^firi/y  included  great  pait  of  Italy,  yet  it  had 
lo,  ig  pajjed  out  of  the  Empire  into  the  hands  of  an  in- 
dependent King ;  and  from  him,  being  conquered 
by  another  independent  King,  it  could  not  be  laid 
either  to  revive  as  the  old  Empire,  or  to  confer  any 
rights  upon  its  new  mafler  which  it  had  not  poffefied 
before.  It  was  after  all  thefe  revolutions,  and  the 
acquifition  of  fuch  various  fceptres  in  his  own  per- 
fon,  that  Charlemagne  gave  liberty  to  the  remnant 
of  the  Empire,  exijimg  in  the  City  of  Rome,  and  a  few 
Italian  States,  by  whofe  free  elec:ion  he  acquired  all 
which  they  could  confer,  namely,  the  Sovereignty 
over  themfeh^es,  and  the  old  Imperial  title,  which 
they  alone,  by  a  kind  of  Poftliminum,  as  it  feems  to 
be  allowed,  had  the  right  to  create,  {x) 

The  new  Emperor,  how'ever,  thus  defied,  did 
not  difdain  to  receive  confirmations  of  his  dignity 
from  whatfoever  quarter  they  could  arife,  and  was 
not  forry,  by  an  exchange  of  Embaflies  with  the 
Conftantinopolitan  Court,  (where,  it  is  to  be  recol- 
le6tcd,  the  old  real  Eajlem  Roman  Empire  ftill  ex- 
ifted,)  to  find  his  title  acknowledged  by  thofe  who 
alone  could  have  had  the  femblance  of  a  right  to  re- 
fill it.  Hence  therefore  it  has  been  fiippoled  by  a 
writer  of  authority,  that  he  held  the  Empire  by 
three  titles  ;  firft,  by  a6lual  poffeffion  ;  ferondly,  by 
free  eledlion ;  and  thirdly,  by  compaft  with  the 
Eaftern  Empire,  {y) 

{w)  Strtiv.  Corp.  Germ.  Hifl.  Per.  4,  S.  I.  12, 

{x)  Dein  ex   declaratione  Romano  rum  qu:  quafi  pro   dere]e(Ro 

habitj,  ex  jure  pofiliminii  jus  declarancli  Imperatorem  iibi  ittrum 

vindicarunt.     Struvius.  Corp.  4.  i. 

(^)  Siruvius.  ib.     See  alfo  Duck.  De  Author,  Jur.  Civ.  P  j^m. 

L.  2.  C-  2.    "  Et  cum  Nicephero,  paciionern  inivit  ut  Of'ers  cum 

Conflantinopoli  Grsecis  Imperatoribus,  occidens,  cum  Roma  Ca- 

rolo  et  ejus  pofteris  cederet. 

It 
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It  appears  then  that  it  was  the  people  of  Rome  who 
properly  conferred  the  Empire,  and  from  whom  that 
dominion  continued  ultimately  to  be  derived ;  al- 
though, from  changes  in  the  conftitution,  as  \\e  Ihall 
hereafter  fee,  the  channel  of  power  was  alfo  changed. 
In  the  fucceflions  immediately  after  Charlemagne, 
eledlion  by  the  Senate  and  the  Pope,  and  coronation 
and  confecration  by  the  hands  of  the  latter,  feem  to 
have  been  indifpenfable  to  the  legality  of  the  title. 
Nor  can  we  here  pafs  by  a  very  remarkable  addition 
to  the  ftyle  of  the  new  Sovereign.     By  the  conftitu- 
tion  of  the  old  Empire,  it  is  known  that,    however 
defpotic  the  Roman  Sovereigns  were,  they  ftudiouf- 
ly  avoided  the  name  of  King ;  and  their  power  feems 
to  have  arifen  not  fo  much  from  the  fole  integral  of- 
fice of  Imperaior,    as  from  an  union,  in  their  cmti 
perfon,    of  all  the  ofiices    of   the  commonwealth. 
Hence  they  were  Imperators,  Confuls,  and  Tribunes^ 
at  the  fame  time.     Now  it  is  worthy  remark,    that 
Charlemagne,    having  probably  this  cuflom   ia 
view,  calls  the  firft  year  of  his  reign  over  the  Ro- 
mans,   the  frjl  year  of  his  Confulate  ;  [2)    a  circum- 
fiance  which  may  ferve  to  throw  light  upon  the  real 
nature  of  this  new  conilitution. 

Upon  the  whole,  then,  the  new  Monarch  of  the 
Welt  held  almoft  all  his  different  pofieffions  by  dif- 
tindl  and  different  titles  ;  nor  could  any  of  them,  fave 
Rome  and  its  few  dependancies,  be  confidered  as 
the  Ejtpire,  merely  becaufe  they  were  governed  by 
the  fame  perfon,  unlefs'an  adlual  incorporation  of 
them  all  had  taken  place,  {a)     This,  however,  nc- 

(s)  Sigonius  de  Reg.  Ital.  L.  4.  His  ilyle  -vras,  "  Carolu^ 
*'  divino  nutu  coronalus,  Romanum  regers  Imperium,  Serenilli- 
"  mus  Auguftus,  &c.  anno  regni  noftri  in  Frarxia  xxxiii.  in  Ita- 
"  lia  xxsviii,  Conjulattcs  autcin  iiofiri  prlnzo." 

{a)  Igitur  aiit  inani  cum  titulo  eft  affedus  Carolus,  aut  fi  quid 
accepit,  ilia  quae  in  Italia,  extra  Langabardicum  Regnum  ersnc 
Con  ring.  De  Imp.  Rom.  Germ.  S.  26. 

2  ver 
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%-er  was  attempted,  and  Charlemagne,  in  the  aC" 
count  of  his  other  titles,  was  known  to  ftile  himfelf, 
(as  in  his  Charter  to  the  Bifhopric  of  Ofnaburg,) 
Augustus;  Romanum  gubernans  Imperium;  Do- 
minus  &  Rex  Francorum,  et  LaDgobardoi'um  ;  Frifi- 
orum  Dominator,  et  Saxonum.  {h) 

Charlemagne  ajfociaied  his  fon  Leivis  in  the 
Empire,  and  dying  in  S 14,  Lewis  fucceeded  to  all 
his  dominions,  and  held  them  by  the  fame  title  as 
his  father.  It  was  the  third  generation  that  evinced 
the  nature  of  the  conflitution.  Lotharius,  the 
elderc  of  the  fons  of  Lewis,  was  alfo  ajfociat ed w'lxh 
him  in  the  Empire,  and  fucceeded  on  his  death  to 
the  Kv!gdo?7i  of  Italy.  But  neither  did  he  carry 
along  with  him  the  whole  of  his  father's  territories, 
nor  were  the  fceptres  which  were  fvvayed  by  his  bro- 
thers, (in  Germany  by  Lewis,  and  in  France  by 
Charles,)  to  be  conlidered  as  dependant  fceptres, 
fubordinatt  to  the  Imperial  diadem.  On  the  contra- 
ly,  when  he  claimed  to  be  fuperior  to  his  brothers, 
in  right  of  primogeniture,  and  of  the  Empire^  they 
contended  "  quod  Lotharii  fratres  erant,  et  facra- 
*'  mento  regnum  inter  illos  divifum  fuerat,  et  illi  ge- 
"  nere,  nee  potefiate  wferwres  erant."  {c)  Lotha- 
rius, not  content  with  this  reafoning,  attacked  the 
Kings  of  Germany  and  France^  and  fought  the  famous 
battle  of  Fontcnay'vx  841,  where  being  entirely  de- 
feated, it  was  fettled  by  the  treaty  of  Verdun  843, 
that  the  Kingdoms  of  Germany  and  France  fhould 
thence  forward  be  for  ever  disjoined ;  a  fettlement 
which,  in  genera],  is  regarded  as  the  true  epoch  of 
the  entire  feparation  of  thofe  realms.  {J) 

Lotharius  followed  the  example  of  his  father 
nnd  grandfather,  m  ajjociaiing  his,  fon  Lewis  in  the 

(3)  Id.  S.  31. 

Cc)  Hjr.cmar.  Epiff.  ad  Ludov.  Balb.  ap.  Conring.  33. 
{d)  PfciFel  I.  59!    Putter  i.  7.    Conring.  34.    Sigon  De  Reg. 
Ita].  L.  5. 

Empire, 
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Empire,  which,  ft  ill  confined  to  the  limits  of  a  part  of 
the  I:alian  States,  was  again,  upon  his  death,  difle- 
vered  from  the  reft  of  the  poffeihons  that  had  been 
held  along  with  it.  Lewis  II.  lucceeded  to  a  pow- 
erlefs  Throne ;  and  a  new  kingdom  (of  Lorraine) 
was  created  for  his  younger  brother,  Lotharius. 
Upon  the  death  of  Lewis  II.  wiihout  heirs  male, 
Charles  the  Bald,  King  of  France,  fjcceeded  by 
ekdion  of  the  States  of  Italy,  (e)  after  a  conteft  with 
his  nephew,  Carloman,  Ion  to  the  King  of  Ger- 
many. He  dying,  another  conteft  arofe  between  his 
fon,  Lewis  the  Stammerer,  of  France,  and  the 
fame  Carloman,  who  by  this  time  was  King  of 
Italy,  but  not  Emperor.  Some  pretend,  that  the 
latter  was  defied  into  the  Imperial  Throne ;  but 
others  again  aflfert,  that  Lewis  was  confecrated  by 
the  Pope,  John  VIII.  at  Troyes  ;  a  doubtfal  and 
uncertain  election !  Be  this  as  it  may,  the  Empire 
was  next  conferred  upon  Charles  the  Fat,  King 
of  Swabia,  youngeft  fon  of  Lewis  I.  King  of  Ger- 
many ;  and  it  was  the  fortune  of  this  Prince  to  re- 
unite in  his  own  perfon  almoft  the  w^hole  of  Char- 
X EM  acme's  dominions  by  fucceflion.  After  his 
death,  many  difficulties  arifing  from  the  difputed  le- 
gitimacy of  Charles  the  Simple,  the  laft  branch 
of  the  Carlovingians  that  remained  in  France,  Ar~ 
KOLPH,  a  baftardof  Carloma,  was  eleded  King  of 
Germany ;  but  the  Kingdom  of  Italy  (always  hitherto 
diftin6l  from  the  Empire)  was  difputed  byBEREN- 
GER,  Duke  of  Milan,  and  Vido,  or  Guy,  Duke  of 
Spoletto.  It  was  poifeffed  by  both  for  fome  time ; 
( f)  but  at  length  Vido  overcame  his  rival,  and  was 
afterwards  eledled  Emperor  of  the  Romans,  crown- 

(?)  Pfeffel.  I.  68  Struvius,  upon  the  aiuKority  of  the  Annals 
of  Fulda,  afTerts  that  it  was  by  bribery  of  the  Senate,  which  at 
leaft  ftie  vs  their  power  of  eleiling.  Omnem  Senatum  populi 
Kom-  corrupit. 

(  /■)  Baron.  Annal.  892.     Sigonius.  L.  6. 

Vol,  II.  S  ed 
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cd  by  the  Pope,  and  ajfociating  his  fon  Lambeut 
in  his  dignity,  the  latter  was  alfo  crowned.  Beken- 
GER,  flying  for  alhftance  to  Arnolph,  the  latter 
took  that  opportunity  to  interfere  in  the  affairs  of 
Italy,  and  marching  to  Rome,  (Guy  being  by  this 
time  dead,)  was  himfelf  crowned  Emperor,  {g) 
and  enjoyed  the  title  till  his  death.  Upon  that 
event,  the  Kingdom  of  Germany  went  to  his  fon, 
Lewis  III.  who  died  without  iffue  in  91 1,  and  with 
him  ended  the  whole  of  the  Carlovingian  race  in 
Germany  ;  but  the  Empire  feems  next  to  have  paffed 
to  Lewis  of  Provence,  King  of  Burgundy,  who 
obtained  it  by  an  eledion  of  the  Romans ;  and  after 
him  it  fell  to  Berenger,  King  of  Italy,  the  King- 
dom of  Germany  ftill  going  on  in  another  line,  as 
will  immediately  be  fhewn. 

The,death  of  Lewis  III.  thus  left  the  throne  of 
Germany  vacant,  the  nation  ftill  refolving  to  pafs  by 
Charles  the  Simple  of  France,  either  on  account 
of  his  illegitimacy,  or  his  imbecility ;  and,  in  this 
emergency  they  proceeded  10  a  fair  and  free  eledion 
of  a  Sovereign  worthy  to  reign  over  them.  The 
choice  fell  on  Conrad  of  Franconia,  who  dying 
W'ithout  ilTue,  they  ele6led  Henry  the  Fowler, 
and  after  him,  his  fon,  Otho  I.  or  the  Great,  who 
once  more  brought  back  the  Imperial  dignity  into 
the  family  of  Germany,  and  fixed  it  there  for  ever. 

That  dignity  had,  in  the  mean  time,  been  reflcr- 
ed  to  Lambert,  the  AJfociate  of  his  father,  Guy, 
(A)  and  afterwards  was  conferred,  as  above-men- 
tioned, upon  Li'.wis  of  Provence.  It  tlien  conti- 
nued at  the  mercy  of  fuch  of  the  tyrants  of  Italy  as 
could  make  themfelves  mailers  of  the  Bifhop  and 
Citizens  of  Rome,  from  whofe  choice  and  confecra- 
tion  it  was  flill  fuppofed  exclulively  to  arife  ;  and  fo 
various  was  the  fuccefs  of  thefe  pretenders,  and  {o 

(^)  Struv.  Corp.  (kc.  4.  8.  (/z)  Sigon,  L.  6. 

completely 
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completely  had  the  Kings  of  Germany  feemed  to 
have  loft  fight  o^  this  dignity,  (fuppoled  to  be  fo 
clofely  united  to  them,)  (;)  that  Gibbon  has  imagin- 
ed the  real  Weftern  Empire  to  have  been  adually 
vacant,  during  a  period  of  feveaty-fjur  years,  (k) 
This  opinion  was  founded,  no  doubt,  upon  the  fame 
grounds  which  have  drawn  an  alfertion  from  Conrin- 
gius  that  the  remains  of  the  Roman  Empire  were  at 
this  time  totally  disjoined  from  the  kingdom  of  Ger- 
many, and  for  the  moft  part  without  an  Emperor  at 
their  head- 
All  this  being  underftood,  I  know  not  from  what 
documents  of  hiftory  many  authors  have  chofen  to 
coniider  all  the  Kings  of  Germany  from  the  time  of 
Arnolph,  as  Emperors.  We  have  fhewn  that 
Germany,  taken  by  itfelf,  was  nothing  more  than  a 
Kingdom,  and  that  iis  Monarchs  could  only  be 
reckoned  among  the  Emperors  when  they  were  eled^ 
edio  the  Imperial  Dignity  by  the  Romans,  and  ac- 
tually crowned  at  Rome  by  the  Pope  :  yet  the  whole 
courfe  of  Heifs's  Hiftory  defcribes  the  German  So- 
vereigns as  Emperors  ;  under  w^hich,  therefore,  he 
clalfes  Lewis  III.  fon  to  Arnolph,  Conrad  of 
Franconia,  (who  had  no  connecSlion  with  Italy  at 
all,)  and  Henry  the  Fowler,  father  of  Otho, 
who  was  only  invited  by  the  Pope  to  take  upon  him 
the  Imperial  Power,  but  never  palTed  through  the 
forms  of  eleftion.  Ueifs,  howevei,  is  not  conlift- 
ent  even  with  himfelf;  for  though  he  relates,  that 
upon  the  death  of  Conrad,  the  Nobles  elecled 
Henry  to  the  Imperial  Crown  ;  yet  he  adds  imme- 
diately afterwards,  that  the  Pope  offered  to  declare 
Viva  Emperor  of  the  Komans,  (/)  It  is  evident,  there- 
fore, I  think,  that  he  confounds,    and  very  imprc- 

(z)  Conringius  calls  Germany,  at    this  time,  "  Diftinf^am  et 
fui  Juris  KeniD.  S.  -^4. 
(k)  Dec.  &Fall.  Ch.  49. 
(/)  Heifs.  Hift.  de  I'Emp,  L.  4.  C.  2. 

peily, 
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perly,  ihe  Rega/ ihle  of  Germany  w'nh  the  - Imterial 
one  oi  Kome. — Pzt jjen Jorf  rM'o  reckciis  Llwis  III. 
Conrad,  and  Henry,  among  the  E7nper'rSy  only 
obferx  ing  that  the  affairs  of  Germany  were  in  fo  bad 
a  ftate,  that  they  could  not  attend  to  Italy,  (w-)  But, 
according  to  us,  they  had  no  right  to  concern  them- 
felves  at  ail  with  Italy;  and  when  Pufiendorf  him- 
I'elf  comes  to  Ox  ho,  he  fpeaks  of  the  Empires  of 
Germany  and  of  Rome  as  diftin6t,  although  the  for- 
mer, taken  by  itfelf,  was  never,  as  we  have  fhev>n, 
properly  to  be  called  an  Empire.  Dr.  Blair,  in  bis 
Chronological  Tables,  enumerates  Lewis,  Conrad, 
and  Henry,  in  the  lift  of  the  fame  IVionarchs,  al- 
though with  more  confiilency,  and  dropping  the 
title  of  Emperors  of  the  Wejl,  he  here  actually  calls 
them  Emperors  of  Germany.  The  author  of  the 
l^etteis  on  Modern  Europe  purfues  the  fame  account : 
and  laftly,  Robertfon,  who  was  led  by  his  fubjeft  to 
the  particular  inveftigation  of  this  matter,  chufes 
alfo  to  confider  Germany  as  the  Empire  before 
Otho,  and  to  rank  Henry  among  the  Emperors. 
I'he  firft  notice  indeed  which  he  takes  of  the  Roman 
Imperial  Title,  commences  with  the  tranfadiion  of 
Otho  ;  and  from  the  very  fhoit  account  of  this  re-* 
markable  Throne  which  he  gives,  it  fliould  feem 
almoft,  that  that  Monarch  had  been  the  firft  in  the 
world,  (and  that,  w  ithout  fhewing  his  right,)  to  re- 
ceive it.  "  Elated  with  his  (0/^o's)  fuccefs,""  fays 
this  celebrated  hift.orian,  "  he  affumed  the  title  of 
C^SAR  Augustus.  A  Prince  born  in  the  heart  of 
Germany,  pretended  to  be  the  fuccelfor  of  the  Em- 
perors of  antient  Rome,  and  claimed  a  right  to  the 
fame  power  and  prerogatives."  {n) 

On  the  other  hand.    Gibbon  confeffes  that  it  is 
the  power  of  cuftoiii  alone  which  forces  him  to  rank 

{m)  Tiitrod.  a  THift.  Un.  3.  i. 

{/i)  Kobertion.   Ch.  v.  i.  209.     Surely  tills  muR  be  deemed  a 
lery  unfatisfa^orj  account  of  a  matter  i"o  important. 

1  Gonrad 
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Conrad  and  Henry  in  the  lift  of  Emperors  ;  a  title, 
be  obferves,  never}  afifumed  by  thofe  Kings  of  Ger- 
many :  (0)  and  Baronius,  Sigonms,  (p)  Struvms, 
and  Pfiffeli  iq)  authors  of  high  authority  in  antiqui- 
ties which  came  almoft  profeffionally  before  them, 
^ffert  pofitively  that  Lewis  of  Provegce  fucceeded 
Arnolph  in  the  Empire,  and  after  him,  Beren- 
GER,  and  various  others  of  the  Italian  Princes,  till 
the  ele6lion  of  Ox  ho.  They  therefore  rejedt  Lewis 
IIL  Conrad,  and  Henry  ;  and  Struvius,  in  particu- 
lar, makes  a  regular  queflion  in  every  one  of  the 
feftions  concerning  them,  whether  they  were  Em- 
perors of  Rome,  or  only  Kings  of  Germany  \  and 
he  decides  in  favour  of  the  laft.  (r) 

From  all  this  it  will  appear,  that  the  delignatiou 
of  Emperor  of  the  West,  from  the  time  of  its 
revival  under  Charlemagne,  was  in  reality  a 
floating  title,  by  no  means  aflixed  to  any  particular 
Kingdom,  but  liable  to  be  given  to  the  Chiefs  of 
any  State  that  could  acquire  it  by  eleftion;  of  courfe, 
that  neither  France  nor  Germany^  Burgundy  nor  Lom- 
Imrdy,  had  any  exclujive  claim  to  it,  by  virtue  of 
any  I'uppofed  reprefentation  of  an  Empire  to  w^hich 
they  had  long  ceafed  to  belong,  and  to  which,  if 
they  appeared  to  be  reunited,  it  was  fimply  bv  the 
adventitious  circumftance  that  they  were  goveroe4 

{0)  Decl.  and  Fall.  CK.  49.  (/)  Ut  fup. 

(f)  Dr.  Pub.  D'AUem.  i.'pS. 

(i )  Imperator  vero  dici  nequit,  ( LuJcvicus  III. J  duin  nonJu^ii 
Q-:rmanis  in  han-c  dignitatem  ju^a  efferj^  nee  Ttaliam  poffiderit 
Qiiam  ilto  tempore  tenebat  Ludovicus  Bofoiiis  filius,  et  hoc  ejecto. 
B::ren^ariui,  nee  a  Papa  efTet  coronatus.  Corp.  Hift.  Germ.  4. 
9.  A^ain,  after  faying  that  the  Geinians  ele^ed  Conrad  King 
(/f  Germany,  he  afferts,  "  Imperator  autem  dici,  nulla  raiione 
poterit,  dum  "  nee  Germani  adhuc  jus  haherejit  in  Imperium 
"  Romanuin  nee  ipfe  a  Romanis  vel  evocatus,  vel  in  Imperio 
*'  fuerit  coronaius."  Id.  S.  IG.  So  alfo.  alter  examining  the 
title  of  Hsnry  to  the  Empire,  he  concludes,  "  Fuit  igituir  Hen- 
£.iei;s,  Pr-K  Qcimu7iia,  ncr.  vsro  :rr.pcrato\\'     Id.  S.  II. 

hy 
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by  the  fame  Sovereign  ;  in  the  fame  manner  as  our 
pwn  Kingdom,  and  the  Ele6lorate  of  Hanover,  are 
governed  by  one  Monarch,  without  coalefcing  into 
one  and  the  fame  ftate.  Perhaps  it  may  even  be 
fairly  fuppofed  that  this  dignity  was  actually  not  here- 
ditary in  the  Carlovvigian  famliy  ;  for  if  it  had  been 
fo,  the  defcejit  would  no  doubt  have  been  governed 
by  feme  certain  rule  :  but  from  the  circumilance, 
formeilv  mentioned,  that  Charlemagne  had  re- 
xaved  the  old  Roman  Conliitution,  in  flyling  him- 
felf  C-fiful  of  Rome,  it  fliculd  feem  that  he  had  not 
t^'cfe  ideas  of  it  himfelf  •  and  we  may  obferve  that. 
Invariably,  in  the  four  inftances  recorded,  where 
the  fons  fucceeded  immediately  to  their  fathers,  they 
had  been  previoufly  GJjhciated  in  the  jpmpire.  In 
ail  other  cafes,  the  faft  appears  to  have  been,  that 
whoever  got  firft  to  Rome,  and  acquired  the  voices 
of  the  Senate  and  the  Pope,  was  honoured  with  the 
contelled  title  ;  and  a  confufion  was  thus  made  be- 
tw^een  the  uncles,  ccufins,  and  nephews  of  the  laft 
polfeifor ;  between  his  kinfmen  claiming  through 
the  male,  and  through  the  female  line.  It  is  proba- 
ble, therefore,  that  the  famip  right  which  could 
alter  the  fucceffion  by  election,  could  have  fet  a  fide 
the  whole  family  ;  nor  is  it  of  any  confequence  that 
all  the  Emperors  before  Otho,  were  of  the  family 
of  Charlemagne,  the  power  of  th^t  Monarch  ha- 
ving been  fo  vaft,  and  his  pofterity  fo  numerous, 
that  not  a  Throne  in  Europe  but  was  defcended, 
either  collaterally  or  lineally,  from  his  blood. 

This  then  being  underftood,  I  fnall  now  proceed 
to  point  out  how  and  when  it  v.':^s  that  the  Germa- 
nic Kingdom  and  this  celebrated  Empire,  illuftrious 
even  in  its  remains,  came  to  be  really  united  ;  that 
is,  when  they  came  to  form  one  incorporate  body, 
fo  as  to  exclude  all  chance  that  the  Imperial  -^  ignity 
fhould  again  be  bandied  about  from  Kingdom  to 
Kingdom,  as  had  been  the  cafe  from  the  time  of  Lo- 
tharius  L  to  Otho. 

It 
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It  was  done  by  a6lual  Convention  between  the 
Romans  and  their  Bifhop,  Pope  Adrian  III.   and 
the  laft  mentioned  Monarch,    who  like  Charle- 
MAGNis  croffed  the  Alps  to  deliver  the  church,  and 
like  him  reaped  the  Kingdom  of  Italy  and  the  Im- 
perial Crown  for  his  reward.     The  cruelty  and  op- 
preffion  of  the  various  tyrants  of  Italy,  had   made 
fuch  of  its  States,  as  avowedly  reprefented  the  old 
Weftern   Empire,    eager    to  feareh   for    deliverers 
among    the    moft  powerful  of    the    neighbouring 
Princes  :    and  as  none  during  their  time  could   be 
compared  to  Otho  in  real  ftrength  or  firmnefs  of 
charader,    the  citizens  of   Rome  were   v^alling  to 
confer  upon  him  the  illuftrious  Sovereignty.     Stimu- 
lated by  this,    and  the  hopes  of  the  Kingdom  of 
Italy,  enjoyed  by  the  tyrant  Berenger,  the  King  of 
Germany  twice  paiTed  the  Alps,  and  having  fmally 
overthrown  the  power  of  his  opponent,    he   was 
not  only  eleded  King  of  Italy,  and  Emperor  of  the 
Romans,    but  it  was   decreed   that  thofe  dignities 
fhould  for  ever  be  annexed  to  the  Sovereignty  of 
Germany,  to  be  enjoyed  by  whomever  the  Nobles 
of  that  Kingdom,  who  had  the  power  of  eledlion, 
fhould  chufe  to  appoint.     A  remarkable  Conflitu- 
tion !  v/hich,  liowever,  has  continued  to  this   day, 
and  is  the  true  foundation  of  the  ilridl  incorporation 
of  the  German  and  Roman  powers.     Accordingly, 
from  this  time  it  was,  that  the  Sovereign  of  Germat 
ny,  omitting  the  enumeration  of  his  diftindl  and  va- 
rious titles,  fubfcribed  himfelf  fimply  Emperor  of 
THE  Romans  ;  an   alteration  which  gave  birth  to 
the  belief,  that  the  doniiiiions  governed  by  the  Ro- 
man Emperor,    muft  be  the  PkOmaa  Empire  itfelf.  (j) 

Bl!t 

(s)  Conringius.  39.  Putter  B.  2.  cli.  3.     In  fixing  tViln  impor- 
tant tranfaciion,  1  have  choi'en  to   iollu  a-  Pitifc],  although  other 
Jurifts  (as  Putter)  have  alTerted,  that  CtHo  I.  oriiv  annexed  the 
empire  to  his ji~?r?/yi  not  to    the  Qozcm  of'  Gcrmfljr,;  axid  that    it 

V.  as 
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But  although  the  two  Sovereigns  are  now  fo  clofely 
united,  that  the  Chief  of  the   one,  muft  neceflarily 
be  the  Chief  of  the  other  at  the   fame  time  ;  yet 
even  this  union  it  fhould  feem,  is  not  fo  iiri£l,  but 
that  they  may  be  ftill  confidered   as   diftin6l   Sove- 
reignties.    That  is,  they  are  not  fo  blended  together 
as  to  form  but  one  body,  as  the   kingdoms  of  Eng- 
land and   Scotland  ;  which,  for  example,  are,  as  it 
were,  annihilated,  and  a  new  Kingdom  of  Great- 
Britain  fubftituted  in  their  places.     The  Empire  of 
Rome,  and  the  Kingdom  of  Germany  are  ftill  in  ex- 
iftence  as  fuch ;  long  after   Otho  [.  three  difi'erent 
Crowns  were  v.orn  by  the  German  Monarch,  name- 
ly, the  Imperial,  the  German,  and  the  Lombaidic  ; 
and  to  this  day,  his  tides  are  carefully  kept  dillindt, 
he  being  fiiled  not  Emperor  cf  Germany  as  is   vul- 
garly fuppofed,  but  eleded  Roman  Emperor,    and 
King  of  Germany.   (/)   Thus,  according  to  Conrin- 
gius,  "  aliud  lit  elTe  Regem  Germania%  aliud  elcc- 
"  turn   C^efarem   Romani  Imperii."^   (u)  And   with 
ibis  we  fhall  clofe  this  complicated  fubjed. 

■was  under  his  grarofon  Otho  III.  that  this  rew  conflitution  was 
fettled.  Putter's  only  account,  howc-er,  is,  that  it  \^  as  fo  to  ail 
appearance.  (B.  3.  ch.  3.)  while  PlefTel  produces  on  his  fide,  the 
teftimony  of  Lu-itprand,  Bifhop  of  Cremona,  (a  w-ell  known 
hiftorian,  and  himfelf  the  Emperor's  Keprefentative  at  the 
Council  of  Rontte  where  the  bufinefs  vas  lettled  :)  and  the  con- 
iirmation  of  Tves  de  Charfres,  and  Waliram  de  Naumbourg, 
two  eminent  Carionills,  who  rely  upon  it  in  ibe  eleventh  century, 
as  true.     Droit  Pub.  d'Allem,   i.  142. 

(/)  Dillon's  account  of  the  Rom  Emp.  p.  8.  Putier.  B.  4. 
Ch.  4.  The  title  of  elected  Emperor  v.  as  alTunied  in  conle- 
quence  of  a  Convention  between  Maxiniilian  I.  and  Pope  Julius 
II.  The  former  williin^  to  be  crowned  at  Roir.e,  1508,  the  Pope 
who  dfcfired  not  to  Ice  him  in  Italy,  declared  of  his  own  accord 
that  the.  ceremony  Iboald  in  future  be  dilpenfed  with,  provided 
that  Maximilian  and  his  fucceffors  fhould  ityle  themfelves  tUfted 
Jvoman  Emperors,  which  with  the  reaiiumed  title  ot  King  of 
Germany,  has  been  the  cultom  ever  fmce,     lb. 

(m)  Conring.  S,  40, 

The 
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The  fclaims  to  Sovereign  Dominion  as  Emperor, 
the  detail  of  which  we  have  been  giving  fo  much  at 
length,  have  however,  now  gradually  w-orn  away 
before  the  lights  of  modern  ages  ;  and  nothing  is 
DOW  left  him  but  the  precedency  before  all  Euro- 
pean Monarchs,  except  the  Pope,  (w) 

Even  this  alfo  has  been  conftantly  contefied  by 
the  Turkiiii  Emperor,  who,  probably  founding  his 
claim  upon  his  fucceifion  to  the  antient  Greek  Em- 
pire, (x)  inlifls  upon  an  entire  equality  with  the  Ger- 
man Sovereign  ;  and  this  was  at  lait  allowed  and  put 
out  cf  doubt,  by  the  Treaty  of  Pailarowitz,  17 18, 
and  that  of  Belgrade  1739.  W 

Poifibly  it  may  at  firlt  appear  irrelevant,  in  a  trea- 
tife  w^hich  regards  a  whole  C/afs  of  Nations,  to  have 
been  fo  long  upon  points  that  relate  fclely  to  a  parti- 
cular Kingdom.  When  however  it  is  coniideied, 
that  the  precedency  of  that  Kingdom  has  become 
part  of  the  Law  in  Europe,  in  virtue  of  a  very  le- 
markable  fucceifion  to  a  throne  U'ith  which  original- 
ly it  had  no  connexion  ;  that  this  throne  itfelf  had 
in  former  times,  fent  forth  other  pretenfions  which 
concerned  almoft  the  whole  world,  and  which  de- 
pended upon  a  variety  of  minute  and  curious  circum- 

(w)  Mackenzie  i.  Temple's  Mem.  1672.  1679.  So  late  how- 
ever, as  the  Concrrels  of  Niine«^uen,  he  pretended  to  fomethincr 
more  than  the  firlt  place  in  the  fame  rank.  At  that  CongreJs 
the  AmbafTadors  of  all  the  other  belligerent  powers,  yielded, 
according  to  the  cullom,  to  the  Alec/uittfrs.  The  Emperor's, 
however,  affeded  Rnuality.  They  alio  treated  the  AmbaiTadors 
of  Eleciors,  with  the  iame  honour  as  thoie  of  crowned  heads, 
with  the  view,  fays  Temple,  as  his  Ovvn  fiiperiority  above  thetji 
•w<as  conteffed,  to  inler  a  like  luperiority  OAer  the  othtrs — "  for 
?'  the  Emperor  pretended  to  a  difference  of  ra>ik,  as  VK-ell  as  of 
"  place  from  all  other  Monarchs,  the  laft  of  which  only  was 
•'  allowed"  lb. 

{x)  Et  Sultani  Turcici  vane  afferant  fe  effe  SiiccefTbres  Con- 
^antini  Magni  in  imperio  Romano.  Duck,  du  Author.  Jur, 
Civ.  Rom.  L.  2.  C.  2.  4. 

iy)  Martens.  Precis  du  Droit  dcs  Gqth.  i.  160,  161. 

fiances. 
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ftances,  the  iDveftigation  of  which  leads  deep  into 
the  antiquities  of  a  particular  conflitution  ;  it  will 
probably  be  deemed  even  more  than  pertinent  to 
have  gone  as  we  have  done  into  the  enquiry.  For 
it  is  one  of  the  prc>fe{l  objeds  of  this  work,  to  en- 
deavour to  account  for  things  v^hich  have  been  w  hol- 
ly pafied  by,  or  but  flightly  mentioned  by  thofe  cthe: 
Treatifes  on  the  Law  of  Nations  which  are  now  iu 
ufe.  {z} 

The  next  dodlrine  concerning  precedency,  as  ad- 
fiiittidhy  the  Nations  of  Euroj^e,  which  I  fhall  men- 
tion, is  that  by  which  all  countries  under  Repiihhcan 
forms  of  Government,  were  held  to  be  iaferiour  in 
rank  to  Monarchies.  Of  all  other  received  maxims, 
perhaps,  this  was  one  of  the  moil  unjuft,  and  the 
moll  deflitute  of  reafonable  fbpport;  it  being  fcarce- 

(i;)  Mackenzie,  thoiigk  he  wrote  exprefsly  on  tlie  precedencj 
of  Europe,  contents  himfelf  with  laying  in  ^i^er.erai  tenr.s,  that 
the  Ejiipeiois  of  Germany  fucceeded  fo  the  Koman  Emperors, 
■vA-ichout  ihewina^  liow,  or  taking  any  notice  of  the  chairn  ot  300 
■years  between  ili€  two.  Vattel  (probably  def]3ifing  the  fubjed;) 
when  he  comes  to  fpeak  of  the  precedency  of  the  Emperor,  is 
far  i'ro-m  being  ample  enough  or  even  faiisla<flory  in  what  he  does 
advanfe.  He  fays  merely,  (Dr.  des  Gens.  2,  5.  40.)  that  the  di- 
vifion  in  the  houfe  of  Charlemagne,  having  given  the  Empire  to 
vhe  eldeft  fen,  the  younger  who  had  France,  yielded  to  him,  in 
place,  and  the  more  eafily  quit  rejtoii  encore  dans  ce  tems  la,  une 
ids'e  rcsente  de  la  Majejii du,  veritable  Rir.p'yre  Romain  :  that  the 
iuccelTors  of  the  King  of  France  followed  jhe  cuilom  which  they 
iound  eftablifhed,  and  that  they  were  imilaied  by  other  Kings. 
J-!e  thus  paffes  by  the  whole  rile  and  conjiitution  of  the  Imperial 
Dignity:  what  was  really  to  be  ur  ierftood  of  the  "  idee  re^en- 
te  du  veritabie  Empire ""  (a  mode  or  expreflion  which  would  lead 
one  tofuppoie  th:?t  it  was  foon  afterwards  loii;)  the  eircuniilancti 
that  the  King  ot  Germany  was  younger  brother  to  the  Emperor 
after  the  diviHon,  as  well  as  the  Ring  of  France,  and,  above 
all,  what  it  was  rnoH;  material  toobltrve,  the  Convention  between 
Otha  I.  and  the  Romans.  He  afterwards  obfervts  that  the  othcT 
crowned  heads  are  not  agreed  as  to  rank,  and  this  is  all  which  he 
brings  ibrward  concerx-ing  a  fubject  of  lerious  importance  during 
ihofe  iimeS;  the.  law  and  cullio.m  of  which  it  is  cur  ohjedi,  as  far  ^ 
as  we  are  able,  to  detail. 
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ly  pofTible  to  conceive,  when  it  is  the  Independence 
and  Sovereign  Dignity  of  a  Nation  which  are  to  be 
reprefented,  w^hat  alteration  can  be  produced  in  them 
by  a  difference  of  Conftitution.     The  vSovereignty 
of  every  State  muft  be  fomewhere  lodged,  and  quoad 
that  Sovereignty,  (taken  in  the  abftradt  asfuch  with- 
out reference  to  its  component  parts,)    it  matters  lit- 
tle, with  refp^ft  to  foreign  Nations,  whether  it  is  pof- 
feffed  by  one  man,  or  by  many,  by  hereditary  de- 
fcent,  or  by  election.     And  as  all  Nations,  that  are 
purely,    and    equally    Independent  and  Sovereign, 
muft  be  equal  in  rights  among  one  another,  and  the 
Governments  of  Nations,  w^hether  Monarchical,   or 
Republican,     are  their  only  Reprefentatives ;    the 
common  fenfe  upon  the  fubject  is,  plainly,    that  the 
Governments  of  Nations  are  alfo  equal,  in  refped  to 
one  another.     There  can  therefore,  fairly,  be  no  dif- 
ference in  point  of  rank  betw^een  States,  drawn  from 
the  nature  of  their  various  conftitutions.     It  has  been 
well  faid  by  Groiiiis,    that  fo  long  as  a  people  are 
not  abfolutely  annihilated  or  diffipated,  their  exteri- 
our  duties  muft  remain  the  fame,   in  fpite  of  every 
change  in  their  Conftitution  that  can  poifibly  happen; 
and  thus  that  the  debts  due  by  one  free  nation  to  ano- 
ther, are  not  the  lefs  due,  becaufe  a  King  is  impofed 
upon  them,  {a)     But  if  this  is  the  cafe  with  refpe(Sl, 
to  duties,  it  muft  alfD  be  fo  with  refped  to  rights  ; 
and  if  equality  of   place,    be  the  right  annexed  to 
equality  of  Independence,  an  Independent  Common- 
wealth fhould  be  equally  high  in  the  fcale  of  pre-emi- 
nence, with  an  independent  Monarchy.     Our  ancef- 
tors  however  judged  otherwife,    and  in  fpite  of  the 
plain  reafon  of  the  cafe,  the  fa6l  is  certain,  that  Mo- 
narchs  claimed,  and  were  allowed  the  precedency 
before  Commonwealths  in  every  part  of  Europe,  (b) 

{a)  D   J.  B.  et  p.  2.  9.  8.  2,  3. 

\h)  Vattel,  2,  3.  38.     Mackenz.   26.     Martens  Pi-ec.  da  Dr. 
des  Gens.  i.  160. 

That 


^3^8  RANK  AND  CLAIMS  OF 

That  this  was  the  known  cuftom,  is  fufficient  to 
induce  us  to  record  it,  and  the  reafon  for  it  may  pro- 
bably be  afcribed  to  two  caufes. 

I.  In  all  cafes  where  precedency  could  come  into 
quellion,  the  contefl:  could  only  be  conduded  by  the 
executive  Governments  of  the  people  concerned, 
or  their  reprefeutatives ;  and  men,  particularly  in 
times  wiien  the  true  principles  of  Gox  ernment  were 
ill  uoderftood,  did  not,  in  all  probability,  look  far- 
ther than  the  perfons  of  their  antagoniils-  In  this 
cafe,  there  could  be  no  perfonal  Equality  between 
a  Monarch,  poiTeffing,  perhaps,  an  undivided  So- 
vereignty, and  deriving  bis  authoiity  to  contend, 
folcly  from  himfelf;  and  a  council  of  m.en,  whofe 
authority  was  probably  not  permanent,  or  was  de- 
pendant upon  others,  who  again,  perhaps,  might 
look  to  powers  ilill  farther  removed,  for  the  dignity 
of  their  ilations.  In  earlier  times  alfo  in  Europe, 
Commanwsaliks  were  abfolutely  new,  in  comparilon 
with  the  antient  dignity  of  King;  and  the  direftors 
of  Republics,  were  poffibly  elevated  to  their  power 
in  the  very  memory  of  the  Sovereigns,  to  an  equali- 
ty with  wboQi  they  pretended.  It  was  not  therefore 
iurprifing,  though  the  matter  was  certainly  not  well 
uiiderliond,  that  the  opinions  of  men  made  a  diftinc- 
tion  between  them.  If  the  conteft  was  between  Afn- 
baffadors,  this  reafoning  would  be  brought  into  a 
fliape  almoll  palpable  ;  for  Amhajfndors  being  fuppoi- 
ed  to  reprefent  the  very  perfon  of  their  employers, 
(c^  the  Ambaifador  of  an  Emperor,  might  not  un- 
fairly, upon  this  idea  contend  for  precedency  before 
an  Ambaifador,  appointed  perhaps  by  a  Council  or 
Committee,  compofed  of  private  individuals.     Up- 

(c)  Thofe  u'ho  are  acniriin'ed  wifh  the  rature  of  the  divifions 
pt  the  diplouianc  characier  into  Ainbrffiat  or,  Etivoys,  Kefidcms, 
fic.  or,  as  it  is  arranced,  into  Aliniiaeis  oi  the  lirll  and,  iecond 
Cfi'der,  will  eaiii/unQerfland  this. 

on 


Tl^E  NATIONS  OF  EUROPE.  4§"9 

on  the  fame  principle  it  probably  alfo  was,  that  an 
Kledtve  King,  was  confidei-ed  for  a  long  time,  as  in- 
feriour  in  dignity  to  one,  who  derived  his  rank  from 
a  long  line  of  anceltry,  and  a  throne  of  old  time  ef- 
lablillied  in  his  family,  [d) 

II.  The  reafon  for  the  pre-eminency  of  Monar- 
chies in  former  limes,  was  drawn,  in  allj  probability, 
from  the  dodtrine,  not  then  exploded,  of  the  divine 
right  of  Kings  ;  which,  wherever  it  was  allowed; 
would  carry  it,  beyond  queliion,  from  thofe  who 
were  fuppofed  to  hold  their  power  by  a  lefs  noble  te- 
nure. It  was  this  alfo,  without  doubt,  that  produc- 
ed the  difierence  fornierly  touched  upon,  between 
Kings  that  were  anointed  with  the  facred  oil,  and 
thofe  who  exercifed  the  functions  of  a  Sovereign, 
but  who  were  not  fuppofed  to  poifefs  them  in  their 
full  and  undivided  fupremacy. 

This  precedency  of  JSlonarchs  before  ComiTLon- 
wealths,  has  been  fo  univerfally  received  in  modern 
Europe,  that  two  only  of  the  latter  have  ever  been 
allowed  to  rank  with  the  former.  Thefe  are  the  il- 
luflrious  Republics  of  Venice  and  Holland,  the  firil 
of  which,  however,  originally  enjoyed  this  privilege, 
more  in  virtue  of  polfeffing  the  Kingdom  of  Cyprus, 
than  on  account  of  its  power  or  reputation.  \e^  Even 
the  celebrated  Republic  of  Genoa,  whofe  riches  and 
fame  were  fuch,  as  to  acquire  for  her  the  appellation 
of  "  SuPKRBA,"  could  never  attain  to  this  contefted 
honour.  In  the  war  olCandia,  fo  adverfe  to  Venice, 
it  offered  that  rival  Commonwealth  conliderable 
fuccours  of  men  and  money,  for  the  honour  of  being 
treated  by  her  on  terms  of  Equality,  but  the  offer 
was  refufed  with  contempt*  (/")     It  is  faid  alfo  to 

(//)  Mickenz,  Molloy  de  Juv,  Mar.  99.  Winwood's  Memo- 
rials, 2.  70. 

{e)  Wlcquef.  De  i'Ambafs.  i.  350.  Mem.  touch,  les  Am- 
bals.  ?.45.  347.  '    • 

(y  )  Amelot  de  la  Houf?  Hift  du  Gouv.  de  Ven.  T.  1 14. 

have 
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have  been  ready  to  advance  millions,  for  the  privilege 
of  receiving  audience  by  their  Ambaffadors  at  Rome, 
in  the  Sala  Regia  inftead  of  the  "  Sala  Ducalis'''  to 
which  the  watchfbl  rivalry  of  Venice,  proceeding 
upon  the  known  cuftoms  of  Europe,  had  always  ob- 
liged the  Pope  to  confine  it.  (^)  At  the  fame  time, 
it  fhould  feeni  that  even  this  equality  in  Venue  with 
crowned  heads,  was  in  fome  meafure  qualified,  iince 
the  Venetian  Ambaifadors,  when  order,  or  proceflion 
was  concerned,  took  rank  only  next  to  the  Ambaffa^ 
dors  of  kings.  Qi) 

Venice  was  fole  in  the  enjoyment  of  thefe  honours 
among  Republics,  till  the  rife  of  the  Belgian  Com- 
monwealth in  the  laft  century,  which,  having  at- 
tained to  independence  and  confiderable  power, 
claimed,  and  acquired  the  fame  rank.  The  claim 
came  on  in  the  fhape,  not  of  pretenlions  to  rank 
immediately  with  crowned  heads,  but  fimply  to  be 
treated  as  the  equal  of  Venice,  which  was  peremp- 
torily infifled  upon  in  the  inftrudions  from  the  Prince 
of  Orange  to  the  Dutch  Ambaifadors  at  Munfter, 
1645,  and  from  that  time  has  been  univerfally  al- 
lowed, (z) 

Withrefpecl  to  other  Republics,  various  have  been 
the  competitions  between  them,  which  as  they  pro- 
ceeded upon  the  fame  reafons  as  ihofe  we  have  alrea- 
dy detailed  concerning  precedency  in  general,  we 
Ihall  not  farther  touch  upon  ;    contenting  ourfelves 

(^)  Id.  lb.  &  \Vlcquef.  I.  230. 

{It)  Meras.  touch,  les  Ambais.  34$.  Vattel.  2,  3.  38.  At  the 
Court  oF  James  I.  of  England,  on  the  occafion  of  the  Palatine's 
*  wedding,  a  conteft  concerning  an  vi'vitaiiyn  to/upper,  arifing  be- 
tween the  AmbalTadors  of  the  Arch  Duke  and  the  Republic  of 
Venice,  the  former  obferved  that  his  mailer  would  never  allow 
•'  fo  much  as  a  queftion  or  thought  of  a  competition  between 
"  him,  a  Monarchall  Soveraign;,  and  a  me.ine  Republique,  go- 
"  verned  by  a  fet  of  Burghers,"  Finet.  Puntilios  and  Contefts  of 
Forren  Ambafs.  in  England,  p.  3. 

(?)  Mem.  touch,  les  Atnbafs.  524. 

with 
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with  referring  thofe  who  may  be  curious  upon  a  fub- 
ie6l,  which  is  merely  curious,  to  fuch  authors  as  have 
made  it  more  immediately  their  objeci  to  record 
them.  We  cannot  however  conclude  this  part  of 
our  difcaflion,  without  agreeing  in  the  remarks  of 
Vattel  upon  it,  that  no  real  difierence  ought  to  take 
place  as  to  rank,  between  Commonwealths  and  Mo- 
narchies ;  and  that  the  didindtion  which  has  a<5lual- 
ly  been  allowed,  can  only  be  deemed  an  uftirpatwn 
of  the  latter,  founded  on  the  right  of  the  llrongeft, 
{k)  In  antient  times,  when  the  features  of  Europe 
were  reverfed,  and  Commonwealths  were  the  great- 
eft  powers  known,  the  Monarchies  then  in  exiftence.. 
were  confidered  as  inferiour  in  dignity,  and  few  Ro- 
man Noblemen,  but  would  ha\'e  fpurned  at  the  idea 
of  entering  into  the  balance  with  the  6rft  Kings  of  the 
world.  Certain  at  leaft  it  is  that  this  part  of  the  jn- 
rifprudence  of  the  Weftern  Nations,  even  in  mo 
dern  times,  depended  fo  much  upon  -pTj^-er^  thai 
when  the  fadiion  of  Cromwell,  had  born  dowm  ali 
that  was  good  and  great  in  the  realm  of  England- 
and  had  impofed  upon  it  a  nominal  ftate  of  Repub- 
licanifm,  the  power  and  weight  of  the  country  ob- 
liged all  other  fiates  to  allow,  in  matters  of  punctilio, 
the  full  rank  and  precedency  v.'hich  fne  had  before 
enjoyed.  (/) 

Tnefe  are  the  great  points  which  feem  to  have 
been  determined  in  the  ceremonial  of  Europe,  con- 
cerning the  rank  and  claims  of  its  various  nations. 
There  are  feveral  others,  more  minute,  upon  which, 
though  of  little  confequence  in  themfelves,  I  fhall 
faortly  touch,  for  the  fake  of  taking  in  every  pan  of 
the  fubjedl. 

By  thefe  it  feems  to  have  been  fettled,  that  Feiida- 
fories  fhould  yield  to  States  that  were  Paramount, 
{m)  and  that  Sovereigns  of  inferiour  digmty-,    (as 

(/:)  Dr.  des  Gens.  2,  3.  3S. 

(;')  Thurloe's  State  Pap.  3,  iTt.  /..    740.     Vntte:,  2,  3.  ^n,       \ 

ijn)  Maclrer^.  p-  ll. 

2  '  ■  DulftfS? 
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Dukes^  ihould  yield  to  fuperiour  Sovereigns,  who 
ivere  Kings  ;  both  of  which  feem  to  be  in  conformi- 
ty with  common  fenfe :  that  a  power  though  inferi- 
our,  (as  a  Dake  or  Eledlor)  when  prefent  in  proper 
perfon,  fhould  take  rank  of  a  power  which  was  fuperi- 
our, but  prefent  only  by  his  reprefentative  or  Ambai- 
fador;  a  point  formerly  much  contefted,  and  which 
fo  late  as  the  beginning  of  the  prefent  century,  was 
fappofed  to  deferve  the  particular  inveiligation  of 
"^'^an  Bynkerfhoek,  who  decided  in  its  favour  :  (??) 
That  the  Electors  of  the  Empire,  within  its  precinds, 
are  equal  to  crowned  heads,  {o)  and  are  every  where 
honoured  by  them  with  the  appellation  of  brother. 
I.ailly,  that  the  King  of  France,  before  the  Refor- 
mation, took  rank  of  all  other  European  Sovereigns, 
next  to  the  Emperor. 

With  refpe61  to  this  lad,  it  may  be  fuppofed  that 
it  was  a  point  of  fo  much  nicety,  as  not  to  pafs  off 
without  much  conteft  ;  but,  as  far  as  I  have  been 
able  to  obferve,  it  was,  upon  the  whole,  allowed, 
upon  the  authority  of  the  Papal  regulations  ;  and  in 
all  eccleliallical  ceremonies,  and  at  general  councils, 
the  place  of  the  French  Ambaffador  was  almoft 
ronftantly,  till  the  iixteenth  century,  allowed  to  be 
next  in  rank  to  that  of  the  Emperor,  {p)  At  that 
period,  however,  upon  the  refignation  of  the  Em- 
peror Charles  V.  a  fierce  conteft,  almoft  immedi- 
ately enfued  for  the  precedency  between  France  and 
Spain,  which  was  not  decided  till  the  laft  century, 
when  it  feenis  to  have  ended  in  favour  of  France. 

The  Spaniards,  v/ho  till  then  had  never  difputed 
the  point,  were  unwilling  to  part  with  the  rank  which 
Charles,  as  Emperor,  had  acquired  ;    and  his  fon  . 
Philip,  forgetting  that  the  Sovereign  of  Spain  was  no 
longer  on  the  Imperial  Throne,  infifted  with  much 

(r-?)  q^isen.  Jur.  Tub.  T  .  2.  C.  9. 
(o)   Mem.  touch,  les  Amb.  519, 
(/>)   Wicquef.  L.  l.  S-  24. 

heat 
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heat  upoo  keeping  his  pre-eminence.     This,  howe- 
ver, was  vigoroufly  contefted  by  Fiance,  at  Venice, 
where  the  firft  conteft  bega.  in  1538.     The  Spanilh 
AmbalTador,  Vargas,  pleaded,  that  the  rules  of  pre- 
cedency muft  change  with  the  courfe  of  events ;    and 
that  his  mafter,  bein^  the  greatejl  M'narck  of  Europe, 
his  rank  as  fuch,   ought  to  be  adjudged.     Bat  NoaiU 
les,  Bidiop  of  Acqs,  the   French  Ambalfador,  op- 
pofed  him  with  warmth,  and  the  Senate  decreed 
that,  without  entering  upon  the  examination  of  the 
grandeur  of  the  two  Kings,  they  found  upon  their 
regifters  that  France  had  always  beea  preferred  in 
place  to  Spain,  and  they  therefore  felt  obliged  iiill  to 
decide  in  her  favour,  {q)     Four  years  afterwards, 
the  caufe  was  renewed  with  augmented  zeal  and  heat, 
at  the  council  of  Trent ;  where  the  chief  bufmefs  of 
Philip,  bigot  as  he  was,  feems  to  have  been  to  ac- 
compliib    this   empty   fjperiority.      On  the  other 
hand,  the  French  Court  gave  peremptory  inftrudi- 
ons»to  St.  Gelais,  their  Ambaifador,  not  to  yield  a 
tittle  of  the  aatient  prerogative  of  the  Nation  ;  and 
if  the  fmalleft  alteration  in  the   ceremonial   was  at- 
tempted to  be  made,  he  had  pofitive  orders,  not  only 
to  quit,  but  to  proteft  againft  the   legality  of  the 
Council,  and  to  bring  away  with  him  all  the  French 
prelates.     Philip^  remaining  firm,  v/ould  not  allow 
his  Ambaffador  the  Count  de  la  Lune  to  proceed  to 
Trent,  till  his  place  fliould  be  fettled,  and  the  Pope 
in  vain  propoied  that  he  fhould  be  abfent  altogether 
from  thofe  ceremonies  where  competition  could  arife. 
In  the  courfe  of  the  affair,  difputes  rofe  fo  high,  that 
the  French  declared  they  v/ouid  even  withdraw  them- 
felves  from  their  obedience  to  the  fee  of  Rome,    if 
their  place  was  taken  from  them  ;  and  at  length,  af- 
ter many  indecencies,  which  even  the  fan^ity  of  di- 
vine fervice  was  not  able  to  reprefs,  it  was  agreed, 

iq)  De  Callleres.  Man.  de  Negoc  i.  326,  327. 

Vol.  II.  T  that 
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that  the  French  at  the  Council,  fhould  keep  their 
place,  but  that  the  SpaDiardihould  change  his^'and 
be  placed,  not  third  in  order  from  the  Legate,  (who 
■was  at  the  head  of  the  whole,)  but  on  a  leat  of  emi- 
nence, oppofite  to  him.  (r) 

In  this  conteft,  it  was  difficult  to  fay,  who  was 
the  firft.  In  another,  which  arofe  immediately  after 
at  the  chapel  at  Rome,  the  Spaniard  was  forced  to 
yield,  (s)  At  the  Congrefs  at  Vervins,  1598,  the 
French  again  kept  their  ground  5  (/)  but  at  iondon, 
1617,  King  James,  whofe  inclinations  were  more 
favourable  to  Spain,  feems  to  have  preferred  the  lat- 
ter. The  occaiion  of  the  difpute  was  trifling,  and 
would  not  be  mentioned,  were  it  not  for  the  ftrange 
pretenfion  which,  it  is  alTerted,  Was  on  that  occaiion 
let  up  by  the  French.  A  mafk  being  prepared  oil 
Twelfth  Night,  the  Spanifh  Ambaifador  Was  invit- 
ed, to  the  exclulion  of  the  French,  who  was  fo  iiri- 
patient  of  the  affront,  that  he  immediately  demand- 
ed an  audience,  alTerted  that  his  mafter  had  a  right 
of  priority  before  any  other  King,  but  particularly 
before  that  of  Spain  ;  nay,  even  that  if  the  Spanifli 
Ambaifador  had  ever  heretofore  been  prefetit  at  any 
fuch  entertainment  or  folemnity  at  Court,  /'/  was  hy 
ike  French  Jnihaffador's permijjion,  when  either  that 
he  would  not  be  there,  or  that  he  was  fent  to  by  his 
Majefty  to  intreat  his  abfence.  This  reprefentation 
being  of  no  effedl,  he  threatened  to  make  protellati- 
on  of  the  w^rong  done  to  his  mafter,  and  was  adlual- 
ly  recalled  upon  it  by  his  Court,  (i;)  Of  fuch  im- 
portance, in  the  minds  of  our  anceilors,  was  an  in- 
vitation to  a  maik  !  The  conteft  between  the  nations 
was  continued  at  Muniler,   where  the  Ambaifadors 

(/)  Wicqiief.  T.  24.     Be  Callieres  ut  Sup. 

(s)  Wiccjucf.  lb. 

(/)  Mem.  de  Belliev.  &  Sillery.  p.  28. 

{v)  Finct  Funtillos  of  For.  Amb.  io  Eng-  48. 

jQever 
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r*ever  would  fee  each  other,  and  where  a  Congref^, 
to  put  an  end  to  thirty  years  war,  had  nearly  been 
broken  up,  becaufe  it  could  not  be  fettled  which  of 
the  two  Crowns  Ihould  be  named  firft  in  the  public 
a<5ts.  But  the  dil'pute  moll  celebrated,  and  moft  fe- 
rious  in  its  confequences,  was  at  London  in  166 1;  in 
which,  though  the  Spaniard  at  firft  had  the  advan- 
tage, the  pride  of  Lewis  XIV.  demanded^  and  ob- 
tained a  decilive  retribution. 

The  Count  of  Soiffons,  who,  previous  td  this 
year,  had  been  the  AmbalTador  of  France  at  the 
Englifh  Court,  had  agreed  to  wave  all  conteft  with 
Spain,  by  a  compromife,  that  neither  fhould  appear 
in  places  where  conteft  would  arife.  When,  howe- 
ver, the  Count  d'Eftrades  arrived,  he  had  ftridl  or- 
ders to  aflert  the  French  claim  ;  and,  for  this  purpofe, 
forefeeing  that  things  might  come  to  extretiiity,  bad 
taken  over  with  him  a  number  of  Officers  belonging 
to  his  own  and  his  fon's  regiments,  together  with 
fome  of  the  garrifon  of  Gravel ines.  He  alfo  af- 
fembled  the  friends  of  four  Colonels  of  the  Irifh 
Brigade,  M^ho  happened  to  be  at  London ;  and  all 
thefe  precautions  made  the  Court  juftly  fearful  that 
an  affray  would  arife,  which  might  occafton  difor- 
ders  in  the  city,  {u)  At  this  time  it  was  the  cuftom, 
upon  the  public  entry  of  an  AmbalTador  at  any 
Court,  for  all  other  AmbalTadors  at  the  fame  Court 
to  meet  him  in  proceliion ;  a  kind  of  Iblemnity  in 
which  it  was  neceffary  that  Place  and  Order  fhould 
bepreferved.  Upon  the  entry,  therefore,  of  the  Ve- 
netian Ambaffadors,  the  King  defired  the  two  rivals 
not  to  appear  at  the  ceremony,  which  faved  the  con- 
teft for  that  time.  But  each  party  being  refolute,  it 
could  not  long  be  prevented.  The  Spaniard  offered 
EQUALITY,  obferving,  in  the  pomp  of  the  Spanifli 
language,  that  the  two  nations  ought  to  divide  equal- 
ly the  EARTH,  the  wat^r,   and  the  sun!  {w)  but 

(k)  Negoc.  D'Eftrades  18.  Juill.  x66i. 

T  2  the 
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he  orders  of  D'Eiirades  being  peremptory,  he  re- 
ufed  it,  aud  inliiled  on  maintaining  his  place  when 
opportunity  fhould  offer.  The  Swedifh  Ambaflfador 
afterwards  making  his  entry  at  the  Tower,  the  Court, 
on  this  occalion,  refolved  to  Hand  neuter,  and  allow- 
ed the  Ambaffadors  to  attend  the  proceffion  in  the 
ufual  manner,  though  they  furrounded  Tower-Hill 
with  guards,  to  keep  the  Englifh  from  taking  any 
part,  in  cafe  the  difpute  Ihould  prove  ferious.  The 
Spanifh  Ambaffador  came  attended  by  a  train  of  near 
fifty  perfons  armed ;  the  Frenchman  with  one  hun- 
dred and  fifty;  whereof  forty  were  horfe,  well  ap- 
pointed, withpiftols  and  carbines.  The  French  coach 
attempting  to  pafs  next  to  the  King's,  the  Spaniards, 
by  fhouts,  frightened  the  horfes,  and  took  their  place. 
The  French  in  revenge,  "  poured  in  a  volley  of  fhot  up- 
on them,"  and  immediately  began  the  adion  ;  during 
wbich  aSpaniard,  provided  with  an  inftrument  for  the 
purpofe,  ham-ftringed  the  French  coach-horfes,  and 
the  reft  making  head,  the  Spaniili  coach  obtained,  and 
kept  the  place  in  contefl.  In  this  action  eight  per- 
fons were  killed,  and  forty  wounded  {x)  and  I  ewis 
XIV.  was  not  unjaftly  offended  at  fo  great  an  injury 
to  his  honour.  The  event,  however,  was  ultimate- 
ly in  his  favour  \  for  being  now  refolved  to  fettle  the 
point  for  ever,  he  threatened  war,  which  the  Spa- 
jDiards  not  being  in  a  condition  to  maintain,  they 
made  fatisfadtion  for  the  affront,  by  recalling  Vatte- 
viil:,  the^r  Ambaffador,  and  making  a  declaration 
at  Paris,  befoie  the  v.hole  Court,  ar.d  all  the  Foreign 
Minifters,  *'  that  their  Arr  baiT^^dor  fhould  never  after 
"  be  prefc  :-t  at  anv  ceremony  where  a  conteft  for  pie- 
"  cedencv  could  a  rife  be:v.'een  them  and  the  French." 
(y)  This  Convention  fatisf.ed  Lew  IS,  whoalferted  it 

(zo)  Id.  lb. 

(at)  Vide  "  The  Manner  of  the  Encounter  between  the  French 
and  Spanifh  Air,'o.-.lTadors,'"'  o:c.  drawn  up  for  the  Engliih  Court, 
by  Mr.  Ev.4vr..     B;o^.  Eriu  Art.  Evelvn. 

(j)  Id.  lb.  &  Wicquef.  I.  24. 

in 
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in  all  places  afterwards,  except  at  Vienna,  where  the 
relationfhip  between  the  branches  of  the  Auftrian 
Family  gave  the  preference  to  Spain.  It  conrinued 
even  after  it  feemed  allowed  in  Europe,  that  all 
Crowned  Heads  were  equal ;  for  when  Sir  William 
Temple,  the  mediator  a.t  Nurs'^uen,  propofed  Ibme 
rules  for  tneoblervation  of  the  feveral  Ambafiadors, 
indicative  of  cqua/ity,  the  French  exprefTcd  their  ac- 
quielcence  towards  all,  except  the  Spaniards,  their 
rights  againfl:  whom  having  been  fettled  by  Conven- 
tion, they  could  not  yield,  without  the  exprefs  orders 
of  their  Mafter.  (z) 

This  equality  of  the  Crowned  Heads  of  Europe 
feems,  according  to  the  laft-mentioned  author,  to 
have  been  firft  broached  near  the  middle  of  the  laft 
century,  wheu  the  great  Gustavus  alferted  to  the 
Due  de  GrammoDt,  Ambaffador  of  France  at  hjs 
Court,  that  he  knew  no  other  difiinciion  among 
Crowned  Heads  than  what  was  made  by  their  virtue. 
An  admirable  fentiment !  and  which  we  may  fairly 
allow  to  have  arifen  flom  the  confcious  worth  of 
him  who  conceived  it.  The  pretence,  fays  ^Temple, 
was  not  much  difputed  with  him,  in  refpefl  to  the 
greatnefs  of  his  qualities,  as  well  as  of  his  attempts 
and  fuccefs ;  and  his  example  was  followed  by  all 
Other  Kings.  From  that  time,  therefore,  although 
the  French  continued  to  claim  precedency  next  to  the 
Emperor  above  all  other  Sovereigns,  yet  it  was  al- 
lowed by  none,  except  by  the  Spaniards  {a)  It  is  to 
be  obferved  alio,  that  although,  as  vre  formerly  men- 
tioned, the  Grand  Signor  has  been  allowed  an  equal 
place  with  the  Emperor;  yet  the  apparent  natural 
confequence  of  it,  namely,  hisfuperiority  over  other 
European  States,  has  not  followed  ;  iince  they  alTerf, 

{z)  TempJes  Mem.  i6j2,i6-g. 

(a)  Id.  lb.  Some  ^ourtries,  hovrever,  yield  precedency  fo 
othsr?  by  expr£fs  treaty.  Vide  Martens.  Precis  du  Dr.  des  Gens. 
1.  l6£. 

and 
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and  are  allowed,  equality  with  the  Porte,  notwith- 
flanding  the  Sultan's  equality  with  one  who  takes  the 
lead  of  ihem.  {b)  This  feeming  inconfiftency  may 
be  accounted  for,  partly  by  the  equal  titles  of  Em- 
perors, which  the  French  and  the  Englifh  have  af- 
fumed  at  Conftantinople ;  partly  from  the  circum- 
flance,  that  the  equality  of  the  Turk  with  the  Em- 
peror, was  obtained  by  fpecial  treaty  with  him,  the 
rights  of  other  Powers  undergoing  no  alteration. 

With  refped  to  the  place  of  other  Kings  before 
this  time,  an  attempt  to  fettle  it  would  be  as  difficult, 
as  the  refult  would  be  unimportant.  I  fhall  not, 
therefore,  pretend  to  examine  a  matter,  which,  as 
far  as  I  have  been  able  to  obferve,  was  never  fairly 
{decided ;  nations  fpr  the  moft  part  obtaining  prece- 
dency among  one  another,  as  alliances,  interelf,  fa- 
vour, or  relationfliip  between  their  Sovereigns  di- 
reded.  Upon  the  fubjed  of  equality,  however,  it 
is  to  be  remarked,  that  it  has  never  been  clearly  and 
folemnly  decided  that  all  Crowded  Heads  are  equal, 
but  has  crept  by  Health,  as  it  were,  into  the  ceremo- 
nial ;  and  the  conteft,  for  the  moft  part,  is  rather 
waved  than  fairly  fettled.  Thus  in  drawing  up  Trea- 
ties,  the  conteft  concerning  the  right  of  being  £rft 
named,  (a  matter  which  formerly  gave  rife  to  much 
difpute,)  is  now  got  rid  of  rather  than  fettled,  by 
each  party  making  a  copy  of  the  Treaty,  in  which  he 
preferves  all  his  pretenlions,  and  the  two  copies  are 
then  exchanged,  {c) 

Thus  have  we  endeavoured  to  condu6l  the  reader 
through  a  part  of  the  Law  before  us,  which,  howe- 
ver trifling  it  may  appear,  is  as  difficult  to  arrange, 
and  productive  often  of  as  much  ferious  difquiiition 
as  any  of  the  points  we  have  before  difculfed.   From 

(y)  Martens,   I.  i<^o. 

(c)  De  Calliercs.  Man,  de  Negoc.  i.  232.  Marters.  i.  164, 
369,  170, 

npt 
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not  having  been  well  underfiood,  it  was  formerly,  as 
we  have  feea,  pregnant  with  a  yaft  number  of  claims, 
which  powerfully  operated  upon  the  fituationof  Eu- 
rope. It  was  fometimes  the  occafion  of  war,  and 
always  of  difcuffion ;  and,  therefore,  however  juflly 
it  may  be  defpifed  by  fuperior  minds,  which  can  foar 
above  the  common  prejudices  of  humanity,  it  has 
the  faireft  claim  to  a  place  in  this  work.  At  the  fame 
time,  I  have  purpofely  omitted  a  great  part  of  that 
vaft  body  of  cafes  of  nicety  and  difpute,  which  fome 
authors  have  been  ftudious  to  preferve.  As  fa6ls, 
which  let  us  into  a  knowledge  of  our  nature,  it  may 
not  be  improper  to  read  them  ;  but  as  icw  of  them 
were  determined  upon  public  principles,  or  known 
maxims,  but  leave  the  points  in  difpute,  confidered 
as  public  queftions,  fluduating  in  uncertainty ;  I  have, 
for  the  moft  part  rejedled  by  defign,  all  thofe  ia 
which  nothing  feems  to  have  been  determinedj  or 
determined,  only  pro  hac  vice. 


CHAP. 
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CHAP,  XVIL 


THE    HISTORY  OF    THE    LAW  CONTINUED    FROM   THg 
FIFTEENTH,    TO  THE  SEVENTEENTH  CENTURY. 


E  now  refame  the  thread  of  the  hiftory  which 
we  propofed  to  examine,  and  which  the  difcuffion  of 
the  influence  of  particular  circumfiances  upon  the 
Law  before  us,  had  caufed  us  in  fome  nieafure  to  fuf- 
pend.  We  mean  now,  therefore,  to  purfue  our  en- 
quiries from  the  fifteenth  century,  (where  it  will  be 
recolleded  we  were  left  by  the  niuth  chapter,)  until 
we  come  to  the  birth  of  thofe  voluminous  maffes  of 
learning  which  have  appeared  under  the  title  of  the 
jura  Gcjt.ium,  and  to  which,  as  far  as  they  relate  to 
the  European  Law  of  Nations^  it  would  be  almcfl  in 
vain  to  attempt  an  addition. 

The  lixteenth  century  prefents  us  with  an  exien- 
five  and  important  change,   not  only  in  the  afiairs, 
but  in  the  public  opinions  of  Europe.     That  regular 
appearance  which  it  bore,  of  one  vaft  aifemblage  of 
States,    united  together  under  a  common  fpiritual 
head,  allied  by  the  ties  of  a  common  Religion,  and 
governed,  almoft  entirely,  by  one  particular  fet  of 
maxims,  will  be  found,  comparatively,,  to  have  faded 
away.     And  although,  with  refpecl  to  the  refl  of  the 
world,  it  ftill  continued  to  be  infulated,  as  it  Vv'ere, 
in  the  obfervance  of  certain  particular  lavvS,  yet  the 
great  breach  in  Religion,  c^M'i&dhy  ([\q:  Rejorma- 
cjon,  brought  along-with  it  a  kind  of  fubdivifionof  its 
States,  which  may  be  faid  in  fome  meafure  to  have 
caufed   an   alteration  in  its  Law  of  Nations.     Li  a 
former  chapter  we  obferved  the  great  influence  upon 
that  Law,  which  was  efiedted  by  the  ecclesiasti- 
cal. 
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CAL  ESiABLISHMENTS,  and  thc  dodliuCS  of  CHRIS- 
TIANITY,   as   interpreted  by  particular  men.     The 
fixteenth  century,  however,  brought  to  light,  and 
alnioft  to  matuiity,  tenets  of  a  very  different  nature. 
Thc  efteds  oi  the  pofitions  of  Lli  wer.,  were  by  no 
means  confined  to  mere  articles  of  faith.     As  they 
had  theological  liberty  imujediately  for  their  objedt, 
fo  they  were  intimately  allied  with  political  freedom; 
and  in  the  Law  of  ISlations,  all  that  deference  which 
had  been  paid,  and  all  thofe  privileges  which  had 
been  allowed  to  the  Pope,  as  the  head  and  father  of 
the  Chriftian  Republic,  were  completely  annihilated 
among  nations  adhering  to  the  Frotejlant  Faith.  This, 
as  might  be  expected,  w'as  not  w  illingly  fubmitted 
to,  either  by  the  Court  of  Rome,  or  its   numerous 
favourers  ;  the  two  caufes  became  public ;  nations 
were  ranged  under  different  ftandards,  and  mutual 
and  Heady  oppohtion  became  almoft  a  fundamental 
article  of  their  public  law.     It  muft  be  obvious,  that 
this  would  beget  the  greatefc  innovations  in  the  max- 
ims which  had  hitherto  governed  them ;    and,  ac- 
cordingly, the  pofitions  of  the  European  Law  of  Na- 
tions came  to  be  ramified  into  thofe  of  the  Roman  Ca- 
tholicy  and  thofe  of  the  Fi'oteJJant  States.     Each  par- 
ty affeded  to  make  the  Evangelical  Dodlrines  the  rule 
of  their  national  condud  ;  but  fcarcely  fo  great  a  dif- 
ference had  exifted  formerly  between  Inf.dels  and 
Chrifiians,    as   was  now  to  be  found  between   the 
Chriftians  tbemfelves.     The  rage  w'hich  had  been 
common  againft   the  Turks,  vras  transferred   by  the 
Catholics  to  the  Reformed-^    and  Excommunications, 
and  Crufades,  w-ere  the  mildefl;   means  adopted  by 
them  to  bring  them  to  realbn.     The  latter,  hndin^r 
themfelves  thus  oppreffed,    and  almoft  hunted   to 
death  by  thofe  v/hom  they  had  coniidered  as  bro» 
thers,  had  no  refource  but  in  an  union  among  them- 
felves ;  and  caufes  for  war,  condu61  in  its  purfuir, 
behaviour  in  negotiation,    and   the  conftrudion  of 

%  Treaties 
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Treaties  and  Alliances,  came  thus,  evidently,  to  be 
hoih.  modified  and  enlarged.  Two  interefts,  it  is 
well  known,  were  fet  up  in  Europe,  which  in  all  the 
eircuniftances  which  could  influence  the  condu6l  of 
nations,  in  their  public  maxims,  and  even  in  their 
formal  adts,  divided  its  communities  under  the  names 
of  Catholic  and  B'otejlant.  Thefe  terms  exift,  in  all 
their  cogency,  to  this  day ;  and,  as  the  defence  of 
Christianity  in  general,  had  been  formerly  the 
ground-work  of  the  fcience  of  politics,  and  the  faireft 
kgal  caufes  for  many  remarkable  points  of'  conduft 
l^th  in  peace  and  war ;  fo  the  extirpation  of  herefy 
among  the  Reformed  by  the  Catholics,  and,  on  the 
other  hand,  reiiftance  to  the  Catholics  by  the  Reform- 
£(2y  had  now  become  points  of  equal  legitimacy 
among  their  refpedive  claiTes  of  nations. 

Hence  in  almoft  all  the  combinations  of  force 
which  we  find  going  forwards  during  the  fixteenth 
century,  (although  Catholic  and  Proteftant  Nations 
were  certainly  often  ranged  together,  according  as 
more  urgent  neceflicy  required,)  [d)  yet  for  the  moll 
part  the  defence  of  each  religion  was  affigned  as  an 
efficient  caufe  for  very  flri6t  and  extenlive  alliances. 
Thus,  when  Queen  Elizabeth  had  changed  the 
Treligion  of  England,  and  her  council  had  determined 
that  excommunications,  formerly  fo  much  dreaded, 
were  but  as  "  a  fenfelefs  lightening,"  {e)  fhe  found 
I\erfelt  courted  by  all  the  Proteftants  of  the  world, 
and  caro.e,  not  unjuftly,  to  be  confidered  as  the  head 
and  protedlrefs  of  that  inlereft.  When,  therefore, 
ihe  ailifted  the  Prince  of  Conde\  party  in  France 
againft  the  Guifei,  fhe  obferved,  that  not  to  do  fo, 
would  be  "  to  betray  careleny  her  own  religion,  fe- 
"'  cuvitj%  and  fafety."  She  fpoke  of  it  as  the  common 
caufe ;  iJhe  entertained  the  ftrideft  correfpond-ence 
VwTith  the  numerous  followers  of  her  faith  in  Germa- 

(i)  Vide  Mem.  de  Sully.  2,  Si^  245.  (<s)  Camden.  x6. 
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ny ;  and  when  fhe  prote6led  the  Dutch  againft  Philip, 
fhe  refolved  "  that  it  was  Chriftian  Piety  to  relieve 
*'  the  afRicled  Netherlanders,  Embracers  of  the  fame 
"  Religion  which Jhe profej'ed.''''  [f) 

Another,  and  more  palpable  effe6l  of  this  divi- 
iion  of  Ghriflianity,  appears  in  the  reaioning  of  the 
fame  Elizabeth  againft  the  remonftrances  of  Spain, 
upon  the  depredations  of  Drake  in  the  South  Seas. 
Mendoza,  the  Spanifh  AmbafTador,  having  complain- 
ed of  his  failing  at  all  in  the  Indian  ocean,  fhe  an- 
fwered,  that  whatever  appeared  to  have  been  taken  by 
robbery^  fhould  be  reftored ;  but  that  as  for  commerce 
in  thofe  feas,  the  Spaniards  had  prohibited  it  "  con- 
■'  trary  to  the  Lnw  of  Nations ;"  That  fhe  could  not 
perfaade  herfelf  that  they  poffeffed  any  juft  title  by 
the  Bijhop  of  R^me^s  donahon^  in  whom  fhe  acknow- 
ledged no  prerogative  in  fiich  cales,  fo  as  to  lay  any 
tie  upon  Princes  ivho  owed  him  -no  obedience,  or,  as  it 
were,  to  iafeoffe  the  Spaniard  in  that  new  world,  {g) 
The  protedion  of  Drake,  in  confequence  of  this  lea- 
foning,  is  well  known. 

On  the  other  hand,  the  Papifts  wrought  upon  one 
another  by  the  fame  fort  of  arguments;  the  glory  of 
God  was  to  be  upheld  by  the  deftrudlion  of  heretics, 
and  the  bloody  maxims  of  intolerancy  were  every 
where  enforced. 

(/")  Id.  61,  64,  119,  137,  321.  See  alfo  alettev  of  Ellzabetli, 
Twritten  in  a  very  vehement  Itrain,  to  Henry  IV.  upon  his  change 
of  religion.  M,rlante,  that  King's  Ambaffador,  offering,  fays 
Camden,  all  kindnefs  in  his  Matter's  behalf  Ihe  being  much  dif- 
quieted  in  mind,  fnatched  up  her  pen,  and  wrote  as  follows: 
"  Alas!  what  deep  fprrow  !  what  vehement  grief!  what  fighs 
''  have  I  felt  at  my  heart  for  the  things  which  Morlante  hath  told 
*'  ne  of  I  Whereas  you  do  religioufly  and  folemnly  offer  me  your 
"  friendfhip,  I  knovv,  to  my  great  coft,  I  have  well  delcrved  it : 
"  neither  fhould  I  repent  that,  had  you  not  changed  your  Ea- 
"  ther.  Verily  from  henceforth,  I  cannot  be  your  Sifler  by  the 
"  Facher!"  She  concludes,  "  Your  Sifter,  if  it  Ne  afier  old  man- 
"  ner;  asjor  the  new,  J  have  nothing  to  do  -with  J."  Eliz.  ^tc- 
Jd.475.  (^)  Id.  255,     ■■ 

I  Of 
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Of  this,  many  parts  of  our  own  hiftory  are  an 
ample  illuftration ;  and  in  particular,  when  the  bi- 
gotted,  or  hypocritical  Phixip  II,  was  about  to  in- 
vade England,  he  was  inftigated,  exclufive  of  other 
yeafons,  by  fuch  arguments  as  thefe.  "  That,  feeing 
"  God  had  bleffed  him  with  fuch  exceeding  great 
"  bleifmgs  and  benefits,  he  in  like  manner  would  per- 
*'  form  fomewhat  which  might  be  pleafmg  and  ac- 
"  ceptablc  to  God.  But  nothing  could  there  be 
"  mof'e  acceptable  to  God  than  to  propagate  and  en- 
"  large  his  church.  That  the  church  of  God  could 
*'  not  be  more  glorioufly  or  meritorioufly  propagated, 
*'  than  by  the  conquell  of  Fngland,  and  replanting 
"  ihe  Catholic  Roman  Religion  and  aboliihing  here- 
"  ^y  there."  {/i)  So  alfo,  when  Parry  and  others  had 
undertaken  at  various  times  to  aifaffinate  Elizabeth, 
and  wavered  in  their  undertaking,  they  were  confirm- 
ed in  it,  the  one  by  ahjoluiion  from  the  Pope,  the 
other  by  Babington,  who  laboured  to  prove  to  them, 
that  if  ever  Equity  and  Juftice  could  be  violated,  it 
•was  to  be  done  for  the  promotion  of  the  Catholic  re- 
ligion. (J)  In  the  fame  fpirit,  the  maffacre  of  St. 
Bartholomew  was  called  a  remedy  by  De  Gondi,  the 
French  Ambaffador  in  England,  (k)  and  in  the  Bull 
of  excommunication  againft  the  Queen,  {he  is  deno- 
minated "  pretended  Queen  of  England,  and  the  fer- 
"  vant  of  wicked nefs.'Y^J  Trufting  to  this  Bull 
and  the  efforts  of  fo  powerful  a  minifter  of  his  com- 
mands as  Philip,  the  Pope  had  conceived  the  de- 
iign  of  fetting  one  of  his  nephews  on  the  throne  of 
Ireland,  and  exercifed  before  hand  the  rights  of  So- 
vereignty hy  creating  Stukely,    the  advifer  of  the 

Qi)  Camden,  402.  (:)  Camden,  307,  339. 

(4)  Id.  192.  It  is  fomewhat  curious  to  remark  the  long  li'e  oi 
Bigotry.  If  what  the  author  has  been  himfeif  told  at  Toulqufe 
be  irue;  proceffions  of  thankfgiving  were  made  till  uithin  a  vei? 
few  years  in  that  city,  in  gratitude  tov  this  remedy  of  St.  Bartha- 
lomevv's  day.  (/)  Camden,  14.5. 

plan, 
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plan,  Earl  of  Wexford  and  Calerlongh,   Vijcomit  Mo- 
rough,  and  Bar VI  of  Rofs.  (m) 

Bat  however  divided  the  Chriftian  States  may  ap- 
pear to  have  been  among  one  another,  they  had  nor 
loft  fight  of  thofe  marked  diftindions  Vv'hich  Religion 
had  placed  between  them,  and  the  (nfidel  followers 
of  P/Iahom  T.  The  Crufades,  indeed,  had  been 
laid  afide  from  impotency,  but  the  Turks  were  ftill 
confidered  as  the  common  enemy ;  and  hence 
when  the  news  of  the  iffue  of  the  battle  of  Pavid 
was  communicated  to  Charl.s  V.  he  affeded 
rather  to  lament  the  wound  which  had  been  given 
to  Chriftendcm,  by  the  misfortune  of  one  of  its 
braveft  Monarchs,  than  to  rejoice  at  his  own 
fuccefs ;  he  forbade  all  public  feilivities,  and 
pretended  to  wilh  for  an  union  with  his  enemies,  in 
order  that  they  might  acl  with  greater  energy  againil 
the  common  foes  of  Chriftianity  («) 

On  the  other  hand,  notwithllanding  the  Treaties 
which,  about  this  time,  as  we  have  feen,  began  \.6 
be  made  with  the  Oitoma7is ;  thofe  fierce  barbarians 
continued  to  enforce  their  favage  maxims  againil 
Europe  ;  and  fuch  was  their  contempt,  that  when 
the  French  Ambaffador  at  the  Porte  communicated 
to  the  grand  Vizir  that  his  Mafter  had  beaten  the 
Spaniards ;  "  of  what  importance  is  it  to  me,"  re- 
plied the  Minifter,  "  whether  the  Dog  worry  the 
*'  Hog,  or  the  Hog  the  Dog."  (o)  Their  proceed- 
ings towards  public  Minifters^  at  their  Court,  were 
governed  for  a  long  time  by  this  fpirit ;  a  writer  of 
the  laft  century  aiferting,  what  is  proved  in  a  great 
variety  of  cafes,  that  the  reafon  why  Ambaliadors 
from  Chriftians  were  allowed  to  refide  among  them 
was,  in  order  to  have  in  their  poifeffion  Hojiages  for 
the  performance  of  Treaties,    and  on  whom  they 


(;;.)  Camden.  230.  {n)  Rcbertf.  CKar,  "V.  2.  299, 

{0)  Kycault. 


might 
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might  revenge  their  infradion.  (^)  The^  WSfi^  the 
more  inclined  to  confider  them  in  this  light,  accoid- 
ing  to  the  laft  mentioned  author,  from  the  idea  which 
they  entertained  that  AmbalTadors  were  aiw^ays  pof- 
feffed  of  Ibme  y^Tt'^  inftrudions,  wdiich  it  behoved 
them  to  know  before  they  would  tranfad  buiinefs 
"with  them  ;  but  which  they  never  could  arrive  at,  as 
long  as  they  gave  into  the  general  maxims  of  Europe 
concerning  their  inviolability,  {g)  They  feem  there- 
fore for  a  long  time  to  have  conlidered  Chriftian  Am- 
balTadors, as  liable  to  every  the  moft  capricious  ex- 
ertion of  their  power,  and  their  treatment  of  thefe 
privileged  Miniflers,  (r)  forms  a  grofs  and  cruel  ex- 
ception to  the  laW'S  concerning  them,  which  as  we 
fhall  have  occalion  to  obferve,  were  received  and 
a6led  upon  by  all  Europe.  That  it  arofe  chiefly  from 
the  fpirit  which  animated  the  two  Religious  againfl 
one  another,  may  alfo  be  fairly  luppoled,  becaufe 
the  Alcoran  enjoins  the  good  treatment  of  the  Elchi^ 
or  public  Minifters ;  and  in  their  intercourfe  with 
the  powers  of  their  own  clafs,  the  Turks  proceeded 
differently  with  refpecl  to  thofe  charaders.  (j) 

Within  this  period,  among  the  States  of  Europe, 
began  that  remarkable  and  chara6ieriftic  cuftom,  of 
entertaining  Ordinary  or  Reftdent  Embaflies  at  one 
another's  Courts  :  an  inftitution  peculiar  to  them- 
felves,  and  particularly  evincive  of  thofe  many  dif- 

(J)  Wicquef.  De  TAmbafr.  i.  486.  ^ 

{q)  Mem.  touch,  les  AmbafT.  117.  This  idea  6f  the  Turks 
was  founded  upon  fome  intelligei^ee  which  they  once  received  of 
the  Secret  Injtriidiions  of  Bada-vere,,  Ambafiador  from  Venice, 
1536.  The  Republic  had  fent  him  to  treat  of  peace,  the 
price  of  Awhich,  in  his  public  inftructions,  was  to  be  money. 
He  was  however  fecretly  inftrucfted  to  offer  three  cities  in  the 
Morea  in  cafe  money  was  refif  d.  The  Porte,  having  infor- 
inaiion  of  this,  infilled  upon  feeing  the  Secret  Inftrudions,  and 
forced  Badcvere  ro  make  peace  according  to  them.     Id.  lb. 

(/•)  Vide  Wicquef  De  TAinb,  1.  395.  Mem.  touch,  lefs  Am- 
baif.  113.  116,  I  2o.  (s)  Wicquef  ut  fup. 

tin6lions 
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dnif^ions  which  there  are  between  their  Law  of  Na- 
tions, and  that  of  other  fets  of  people. 

The  right  of  fending  Embaflies  on  extraordinnrj 
occaiioiis,  is  as  old  as  Society  itfelf.     There  arefcarce 
any  cufloms   v/hkh  begin  fooner  to  appear,  nor  is 
there  a  tribe  of  favages  fo  low  in  the  fcaie  of  Huma- 
nity, as  not  to  feel  the  ceceflity  of  adopting  tbem« 
It  may  therefore  almoft  be  faid  to  amount  to  a  rmiu' 
ral  right ;  (/)   certainly,  at  leaft,    the  intercourfe  of 
mankind  v/ould  be  for  ever  retarded,  if  the  attempts 
of  nations  to  communicate  with  oiie  anoth-er,  were 
attended  even  with  the  apprehenlion  of  infecurity. 
Hence  the  univerfal  opinion  concerning  the  facred- 
nefs  and  inviolability  of  the   charader  of  an  Ambaf- 
Jador,  within  the  territories  of  thofe  to  whom  he  is 
addreifed.     Hence  alfo,  the  impoflibility  of  refufmg 
fairly  to  hear,  at  leaft,  any  thing  by  way  of  propojal, 
which  one  State  may  have  to  communicate  to  ano- 
ther.    All  this,  however,  does  not  amount  to  that 
right  or  cuftom,  now  fo  univerfal  in  Europe,  of  en-* 
tertaining  public  Miniflers  for  a  regular  continuance 
of  time  at  the  Court,  and  in  the  Cabinets,  as  it  were, 
of  each  other ;  a  circumftance  remarkable  in  itfelf, 
and  unknown  to  almoft  all  other  nations. 

It  is  to  the  great  and  peculiar  intimacy  of  the  Eu- 
ropean States,  arifmg  from  a  vaft  variety  of  caufes, 
a  great  part  of  which  we  have  been  endeavouring  to 
detail,  that  this  particular  cuftom  muft  be  chiefly  at- 
tributed. The  nations  of  fi?//z^«/>)/ knew  nothing  of 
it:  It  is  equally  unknown  to  the  uncivilized,  and  to 
moft  other  nations,  out  oi  Europe,  in  modern  times. 
The  ties  of  one  common  Religion;  the  aflemblage  of 
Princes  in  one  grand  Council,  to  prote^  a  common 
intereft;  the  cullom  by  which  property  and  domi- 
nion could  pafs  from  one  people  to  another  by  mar- 
riage; the  cornmon  laws  of  a  great  feudal  fyftem ; 

(J)  See  Vattel,  2.  5.  65. 

the 


g«g  FROM  THE  FIFTEENTH,  TO 

the  general  cultivation  of  Commerce,  for  the  mofl: 
part  the  growth  of  Treaties ;  the  numberlefs  fadi- 
tious  rights,  created  by  pofitive  Convention ;  and 
above  all  perhaps,  the  wonderful  and  jealous  atten- 
tion which  has  for  a  long  time  been  paid  among  us, 
to  that  part  of  our  policy  (generally  confidered  as  le- 
gitimate) which  is  known  by  the  term  of  the  Balance 
of  Power ;  all  thefe,  as  we  have  feen,  confpired  to 
render  the  connedlions  of  the  European  States  pecu- 
liarly clofe  and  binding. 

Few,  or  none  of  thefe  reafons  could  apply  to  the 
antients;  and  the  ignorant,   or  deliberate  policy  of 
moft  of  the  moderns  (other  than  European)  make  it 
equally  inapplicable  to  them.     From  the  flight  view 
which  we  took  of  the  Law  of  Nations  of  other  claf- 
fes   of  people,    it  was   found  that  there  w^as  little 
friendly  communication  among  them;  certainly,  lit- 
tle opportunity  of  cultivating  or  extending  Timongin- 
dividuah,  thofe  numerous  liens  which  mull:  naturally 
be  continually  arifmg  from  the  circumllances  above 
mentioned.     The  two  of  thofe  circumftances  moll 
likely  to  have  exifled  elfewhere,  namely,  Commerce, 
and  the  Syftem  of  the  Balance  of  Power,  w^ere  but 
little  known  to  the  politics  of  the  Romans,  or  their 
neighbours.     Thofe  Giants  of  their  time,  defpifed 
both  the  one  and  the  other ;  and,  what  is  remarka- 
ble,   their  opponents,  whether  in  Afia,  Africa,   or 
Greece,  do  not  appear  to  have  paid  that  attent  on  to 
them  which  they  deferved.     The  progrefs  of  any  one 
power  was  not  forefeen  fo  long  before  hand,  as  to 
render  it  neceifary  for  them  to  fettle  that  combination 
of  alliances  and  interefts,  which  fo  peculiarly  dif- 
tinguiihed  the  nations  of  Europe,  and  which  render 
it  fcarcely  pofhble  fOr  one  to  move,  without  fooncr 
or  later  involving  all  the  reft.     With   refpe>51:  to 
Commerce;  though  much  cultivated  for  the  fake  of 
enjoying  the  produce  of  the  arts,  it  was  but  feldom 
conlidered  as  a  national  fund,  or  the  vehicle  of  pow- 
er. 
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er.  The  Romans  notorioufly  held  it  in  contempt ; 
during  the  Commonwealth  they  were  not  known  to 
make  one  law  in  its  favour;  («/>  and  they  adually  in- 
hibited, afterwards,  a  communication  with  foreign 
merchants,  left  they  fhould  difclofe  the  fecrets  of  the 
interior,  {w)  A  policy,  in  which  they  have  been 
]ong  and  ftridlly  imitated  by  the  Chtneje.  {x) 

Among  fuch  a  people,  there  could  be  little  necef^ 
fity  for  a  {landing  regular  communication  ;  their  in- 
tercourfe  was  temporary,  and  their  embaffies  confin- 
ed to  extraordinary  occafions.  In  Europe,  on  the 
contrary,  not  onlyfovereigns,  but  even  i?tdividi{als, 
Lave  long  had  fo  much,  and  fuch  intimate  connec- 
tion, that  a  conftant  communication  of  neceffity  pre- 
vails. Almoft  all  the  crowned  heads  are  allied  in 
blood,  and"  the  politics  of  various  Courts  are  fo  in- 
terwoven together,  that  it  is  become  necellary  to 
have  agents  perpetually  on  the  fpot.  {y)  Commerce, 
in  particular,  has  been  fo  eagerly  cultivated,  that  the 
fubjedls  of  one  country  are  fpread  over  the  face  of 
another,  and  every  community  receives  within  its 
pale  the  citizens  of  all  other  communities,  with 
friendfhip  and  refpe61:.  As  thefe,  however,  would 
be  in  a  fituation  peculiarly  unprotected  if  left  to 
themfelves,  and  occaiions  might  perpetually  arife  in 
which  it  would  be  neceifary  to  appeal  to  the  weight 
and  dignity  of  their  own  Hates;  there  was  a  farther 
reafon  for  eftablifhing  regular  and  ftanding  embaffies, 
as  the  channels  of  intelligence,  and  the  reprefenta- 
tives  of  power.  Hence  the  riie  of  Ambalfadors  in 
ordinary, 

{u)  Taylor's  Civ.  Law,  496.  (zt)  Codex,  L.  4. Tit. 6^. L. 4. 

(x)  It  is  to  be  hoped,  however,  that  even  our  own  age  may 
remove  the  foundation  of  this  remark,  and  that  Pekin  may  fooa 
fee  a  rejident  E^igUfp  Ambafiador.  ; 

(y)  Mere  curiofity  to  know  what  Is  going  forward,  without 
any  perfonal  bufinefs  to  tranfafl,  is  faid  to  be  a  reafon  which  in- 
clines the  Venetians  to  receive  thefe  Embaffies.  Araelot.  de  la 
Houfs,  I,  131. 

Vol.  IL  U  I^, 
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It  muft  be  obvious,  however,  to  the  biftorical 
reader,  that  the  growth  of  thefe  reafons  v\as  flow. 
Many  of  them  have  been  traced  in  the  preceding 
chapters  ;  the  balance  of  power  was  fcarcely  thought 
cf,  till  the  contefts  for  Italy  arofe  between  France 
and  Spain  in  the  fifteenth  century  ;  and  the  improve- 
ments in  navigation  and  difcoveries  in  the  Ea/i  and 
Weji,  gave  its  peculiar  fpring  to  commerce  about  the 
fame  period.  The  cufiom,  therefore,  we  fpeak  of, 
could  hardly  have  been  known  before,  and  it  is  men- 
tioned accordingly  by  Wicqiiefcrt,  as  commencing, 
not  above  two  hundred  years  before  ihe  feventeenth 
Century,  {z) 

AmbalTadors  in  Ordinary  have  been  attributed  by 
fome  to  Ferdinand  the  Catholic,  whole  policy 
led  him  to  entertain  them  at  various  courts,  as  a  kind 
of  honourable  fpies :  {a)  by  others,  with  no  fmall 
probability,  to  an  imitation  of  the  Pope,  w  ho  had 
long  been  in  the  habit  of  fending  Nuncios  to  rejide  at 
various  courts  in  the  fervice  of  religion,  (b)  But, 
whatever  was  their  origin,  the  Jurifts  feem  to  agree 
that  they  are  not  of  natural  right ;  (c)  and,  however 
univerfal  they  may  iince  have  grown,  doubts,  about 
the  period  before  us,  wxre  apparently  entertained  of 
their  utility.  Henry  IV.  of  France,  while  King  of 
Navarre,  entertained  none  at  other  Courts  ;  and  Hen- 
ry VII.  "  that  wufe  and  politique  King,  fays  Lord 
CokCy  ''  would  i:ot  in  all  his  time  fuffer  Lieger,  Am- 
"  baffadours  of  any  foreign  King,  or  Prince  w  ithin 
*'  his  realm,  nor  he  with  them ;  but  upon  occafion 

[z)  Wlcquef.  i)e  TAnib.  1.  S,  367,  380. 

{a)  Fred.  Marflaar.  Dc  Leg.  2.  II. 

(^)  Darbeyrac.  Praef.  ad  Bynk.  De  For.  Leg. 

(l)  Grot.  D.  J.  B.  etP.  2.  18.  3.  2.     Optimo  auteni  jure  rejici  . 
poffunt,  que  nunc  in  ufu  funt  Legaiior.cs  ql/tJua  quibuiquam  non 
fit  opus  docet  niosaiinqtius,  cuiillse  ignoraioc. — See  alio  Wicquef. 
1.  S.  367.  380.     V.ittel.  5.66. 

''  ufed  ' 
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''  ufed  Anibaffadours."  (d)  So  late  as  1660,  a  Mem- 
ber of  the  Polifh  Diet  afferted,  that  the  Ambaffador 
of  France  had  do  caufe  of  reiidence  there,  and  that 
as  he  did  not  return  home,  according  to  the  cujlom  of 
Ambaffador s^  he  ought  to  be  conlidered  as  2ifpy.  Two 
years  afterwards,  the  Deputies  propofed  very  warm- 
ly to  fend  home  all  Ambalfadors  whatfoevcr,  and  to 
make  a  law  regulating  the  time  of  their  flay  j  {e)  and 
even  the  Dutch,  who,  one  would  imagine,  had  great- 
er reafon  than  the  Polifh  nobles  for  encouraging  an 
intercourfe  with  foreigners,  debated  in  165 1,  how 
far  this  fort  of  embaffy  was  of  any  advantage  to  them. 
i^f)  The  greater  part  of  nations,  however,  have 
now  admitted  their  neceffity;  and  though  at  the  com- 
mencement of  the  period  before  us,  men  had  affix- 
ed no  precife  ideas  to  what  was  conlidered  as  a  noi- 
velty,  and  even  now  the  admiffion  of  thefe  embaf- 
fies  cannot  be  demanded  as  a  matter  of  law  ;  yet  the 
cuftom  is  fo  general,  and  they  are  conlidered  as  fo 
much  of  courie,  that  the  friendfliip  of  States  can 
hardly  be  maintained  without  them.  Not  to  fend 
them  therefore  has  been  fometimes  regarded  as  an 
afifront.  {g) 

The  power,  however,  of  remaining  for  fo  long  a 
time  together  at  one  Court,  gave  occalion  to  innu- 
^merable  opportunities  of  afling  to  its  prejudice.  An 
Ambaffador  was  thus  enabled  to  become  acquainted 
with  the  charadlers  of  the  men  in  power,  and  of  the 
nation  at  large;  he  could  obferve  their  refources^ 
'their  objedls,  their  fadlions ;  he  had  time  to  intro- 

(d)  4th  Inlllr.  155.     They  were   called  Lieger,  from  Legger, 
or  Ledger,  (Dutch)  To  remain  in  a  place. 

(e)  VVicquet'.  I.  8.  (f)  Bynkerfli.  De.  For,  Leg.  C.  i. 
i^g)  Hodie  tamen  ita  ufurpantiir,  uc  fine  illis,  amicitia  vix  Ita- 

bilis  inter  populos  diverlos  coli  videat(3r,  etfi  nee  minus  ufum  ha- 
beant  exploratorum.  Hub.  De  Ju.  Civ.  L  3.  c.  12.  See  alfc> 
Mem.  touch,  les  Ambaff.  25.  where  Charles  L  of  England  ex' 
preffes  his  refentment  agaiail  the  Dutch  for  no:  fending  a  reiident 
Embaffv  to  his  Court, 

U  3  duce 
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ducehimfelf  into  all  their  defigns;  to  tamper  with 
their  honefty,  and  thereby,  if  his  mafter's  intereft 
required  it,  to  Ihake  the  very  government  itfelf. 
Many  foreign  Ambaffadors  have  been  known  to  do 
fo,  more  particularly  at  this  period  of  the  augment- 
ed bufinels  and  interefts  of  Europe ;  means  w^ere  na- 
turally fought  for  to  relift  them ;  and  about  the  mid- 
le  of  the  lixteenth  century,  a  great  and  folemn  quef- 
tion  was  debated  concerning  the  inviolability  of  Am- 
baffadors in  general,  the  account  of  which  will  form 
the  next  objedl  of  our  fpeculations. 

In  the  year  1567,  Lejlie  Bifhop  of  i?o/>,  came  to 
the  Court  of  England,  in  behalf  of  his  miflrefs  the 
unfortunate  Queen  of  Scots  ;  who,  although  fhe  was 
detained  prifoner  by  the  Englilli,  was  allowed  to  fend 
him,  to  plead  before  the  Commiffioners  appointed  to 
examine  into  her  caufe.  Nothing  was  determined 
by  the  commiffion;  {li)  but  Lejlie  continued  at  Court, 
and  exercifed  the  office  of  Ambaffador  of  Mary 
for  the  fpace  of  one  year,  when,  being  concerned  ia 
railing  a  rebellion  againft  the  Englifh  Government, 
he  w^as  committed  to  the  cuilody  cf  the  Bifhop  of 
"London.  From  this  he  was  foon  liberated,  and  re- 
turning to  his  fun£lion  of  Ambaffador,  continued  to 
preferve  it  near  two  years  longer.  At  that  time,  be- 
ing detefted  in  the  attempt  to  raife  a  ferious  confpira- 
cyin  favour  of  Mary  againft  Elizabeth,  he  was 
once  more  committed ;  and  the  following  queflions 
concerning  him,  as  appears  from  Lord  Burleigh's 
State  Papers,  w^^ere  propounded  to  David  Lewis,  Va- 
lentine Dale,  William  Drury,  William  Aubrey,  and 
Henry  Jones,  learned  civil  lawyers. 

L  "  Whither  an  Embaflador  procuring  an  infur- 
*^  re£lion  or  rebellion  in  the  Prince's  cowntrey,  to- 
'^^  warde  whome  he  is  EmbalTador,  is  to  enjoye  the 
"■'  priviledge  of  an  Embaffador  ?" 

iJ'^  Camdea  113. 

IL  «^  Whi- 
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II.  "  Whither  he  may  not,  "Jure  Gentium  et  Civi- 
"  li  Romanorum,  be  poaiflied  as  an  enemy,  traitor, 
"  or  conlpirator,  againft  that  Prince,  notwithftand* 
"  inge  he  be  an  Embaffador  ?" 

To  thefe  two  queltions  they  anfwered  :  "  Touch- 
"  inge  thefe  two  queftions,  we  are  of  opynnyon, 
"  that  an  EmbalTador  procuringe  an  infurreftion,  or 
''  rebellion,  in  the  Prince's  cowntrey  towards  whome 
"  he  is  Embaffador,  ought  not,  Jure  Gentmn,  et  Gi- 
'^  vili  Romanorum,  to  enjoye  the  privileges,  other- 
"  wife  dew  to  an  Embaffador;  but  that  he  maye,  not- 
"  withffandinge,  be  ponifhed  for  the  fame." 

III.  ''  Whither,  if  the  Prince  be  depofed  by  the 
"  comen  Audhoritie  of  the  Realme,  and  an  other 
"  eleded  and  in\'efted  of  that  Ciowne ;  the  Sollici- 
*'  tor,  or  Doer  of  his  caufes,  and  for  his  ayde,  (al- 
"  though  the  other  Frynce  do  futfer  fuch  one  to  be  in 
"  his  Realme)  is  to  be  accompted  an  Embaffador,  or 
*'  to  enjoy  the  privilege  of  an  Embaffador  ?" 

To  this  they  anfwered  '*  We  doe  thinke,  that  the 
''*  Sollicitor  of  a  Prince  lawfully  depofed,  and  an 
"  other  beinge  inverted  in  his  place,  cannot  have  the 
"  privilege  of  an  Embaffador,  for  that  none  but 
*'  Prynces,  and  fuch  other  as  have  Soverayntye,  may 
"  have  Embaffadors." 

IV.  "  Whither  a  Prynce,  comynge  into  an  other 
**  Realme,  and  rema3/ning  there  under  cuftodye  and 
♦*  garde,  ought,  or  may  have  there  his  Sollicitor  of 
"  his  caufes,  &  yf  he  have,  whither  he  is  to  be  cownt- 
**  ed  an  Embaffador  ?" 

To  this  they  anfwered,  "  We  doe  thinke  that  a 
**  Prynce  comynge  into  an  other  Prynce's  Realm,  and 
'^^  beinge  there  under  garde,  and  cuftodye,  and  re- 
**  mayninge  ftili  a  Frynce,  may  have  a  Sollicitor 
"  there  ;  but  whither  he  be  to  be  accomptcd  an  Em- 
^'  baffador,  that  dependeth  on  the  nature  of  his  cc- 
*'  myffion, 

V.  ^'  Whi- 
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V.  ''  Whither  if  fuch  a  Sollicitor  be  fo  appointed 
*'  by  a  Prynce  fo  fiyenge,  or  comynge  into  an  other 
/'  Prynce's  Realm;  if  the  Prynce  in  whofe  Realm, 

"  the  Prynce  fo  in  Garde,  and  his  Sollicitor  is,  fhall 
"  denounce,  or  caufe  to  be  denownced,  to  fuch  a 
"  Sollicitor,  or  to  fuch  a  Prynce  under  cuftodie,  that 
*''  his  faid  Sollicitor  fhall  hereafter  be  taken  for  no 
^'  EmbalTador;  whither  then  fuch  Sollicitor  or  Agent 
"  can  juftly  claynie  the  priviledge  of  Embalfador  ?" 

Tu  this  they  anfwered,  "  "\^  e  doe  thincke  that  the 
^'  Prynce  to  whom  any  perfon  is  fent  in  meiTage  of 
*'  EmbalTador,  may  for  caufes  forbidd  him  to  enter 
"  into  his  lands,  or,  when  he  hath  receyved  him, 
*'  comaunde  him  to  departe  ;  yet  fo  long  as  he  doth 
*'  remayne  in  the  Realme,  and  not  excede  the  honnds 
"  of  an  Ernhajpidor^  he  may  clayme  his  privilege  as 
**  Embalfador,  or  Sollicitor,  according  to  the  quali- 
"  tie  of  his  comiflion." 

VI.  *•  Whither,  if  an  Embalfador  be  confederacy, 
*^'  or  be  ayder,  or  comforter  of  any  traytor,  know- 
*'  inge  his  treafon  towarde  that  Prynce,  towarde 
f*  whome,  and  in  whofe  Realme  he  pretendeth  to 
."  be  Embalfador ;  ys  not  punifhable  by  the  Prynce 
"  in  whofe  Realme  and  ageinft  whom  fuch  treafon  is 
"  committed,  or  confederacy  for  treafon  confpired  ?^* 

And  to  this  they  anfwered,  "  We  doe  thincke  that 
"  an  Em.baifador  aydinge  and  comfortinge  any  tray- 
"  tor  in  his  treafon  towarde  the  Prynce  with  whom 
''  he  pretendeth  to  be  Embalfador  in  his  Realme, 
*'  knowinge  the  fame  treafon  is  punifhable  by  the 
"^  fame  Prynce  ageinil  whome  fuche  treafon  is  co- 
"  mytted."  {hh) 

Thefe  anfwers  of  the  Civilians  -were  fuppofed  to 
be  fo  decilive  in  favour  of  the  intentions  of  the  Court, 
that  the  Biiliop  was  fent  for  from  his  confinement  in 
the  Ifle  of  Ely,  and  after  being  fharply  rebuked,  was 

(Jih)  See  Burleigh's  State  Papers,  by  Murden.  i8. 
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told  he  fhould  no  longer  be  confidered  as  an  Ambaf- 
iador,  but  feverely  punifhed  as  one  who  well  derer\^- 
ed  it.  He,  however,  anfwered  with  much  firmnefs 
and  apparent  knowledge  of  the  law  of  nations,  that 
he  was  the  Ambaffador  of  an  abiblute  Queen,  and 
of  one  who  was  unjuflly  depofed,  and  had,  accord- 
ing to  his  duty,  carefully  endeavoured  to  efie6luate 
the  delivery  of  his  Princefs,  and  the  fafety  of  both 
kingdoms.  That  he  came  into  England,  with  the 
full  authority  of  an  Ambaffador,  upon  public  war- 
randifey  or  fafe  condu6l,  which  he  had  produced ; 
and  that  the  facred  privileges  of  Ambaifadors  were 
by  no  means  to  be  violated.  Bmieigh  in  return,  ob- 
ferved  that  no  privilege  or  public  warrandife  could 
proteifl  Ambaffadors  that  offend  againfl:  the  public 
Majefty  of  a  Prince,  but  they  are  liable  to  ^^^z^/cc- 
tiofis  for  the  fame;  otherwiie  lew^ed  Ambaffadors 
might  attempt  the  life  of  princes  without  any  punifh- 
ment.  The  Bifhop  perfifted  in  his  pofitions,  and 
maintained  that  the  privileges  of  Ambaffadors  had 
never  been  violated  via  Juris  fed  via,  fadi,  not  by  rcr 
gular  form  of  trial,  but  by  violence.  ( /')  This  bold- 
Tiefs,  or  the  true  view  which  he  feems  to  have  taken 
of  this  nice  fubje6t,  appears  fo  far  to  have  weighed 
with  the  Miniflers  of  Elizabeth,  that  they  did  not 
dare  to  put  him  to  death,  with  the  Dii\e  of  Norfolk 
and  other  confpirators,  but  after  detaining  him  for 
fome  time  in  prifon,  banifhed  him  the  country  i"q 

157.3; 

This  curious  cafe  was  ever  afterwards  the  ground 
work  of  much  difquifition  in  the  law  of  nations. 
The  opinions  of  the  five  Civilians  above  recited,  did 
not  long  continue  to  be  orthodox  ;  and  however  fom« 
fages  of  the  law  of  England  may  have  formerly  de-. 
termined  for  that  particular  country,  the  bell  profef- 
ibiS  of  the  Law  of  Nations  have  held,  that  whatever 

(  f')  Camden  169. 

Grime 
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crime  an  Ambaffador  may  commit,  whether  againft 
the  politive  mmiicipal  law  of  the  land  where  they 
refide,  or  againft  the  general  law  of  nature,  though 
it  may  be  right  to  treat  them  as  an  enemy ;  that  is,  as 
if  they  were  in  open  hoflility,  yet  neither  ought  more 
violence  to  be  fhewn  than  the  neceffity  of  felf-de- 
Jence  exactly  requires,  nor  can  they  ever  be  made 
fubject  to  any  fort  of  judicial  procefs  whatever. 

As  this  may  appear  extraordinary  to  the  bulk  of 
thofe  who  have  not  taken  a  view  of  the  opinions  on 
the  matter,  and  to  many  who  have  even  turned  their 
minds  to  thefe  points  ;  it  will  be  neceffary,  perhaps, 
to  take  it  up  as  high  as  we  are  able,  and  to  go 
through  the  whole  fubjed  of  inviolability  in  general. 
We  may  then  examine  the  authorities  on  this  partir 
cular  queftion,  by  which  it  will  appear  how  far  this 
opinion  is  made  to  extend,  the  doubts  that  were  for- 
merly entertained  upon  it,  the  cafes  that  have  adual- 
ly  happened,  and  the  amount  of  what  has  adually 
been  determined  by  thofe  cafes. 

With  refpe6l  to  the  general  point  of  inviolability, 
it  may  be  neceffary  to  premife  that  it  admits  of  two 
divifions,  1.  as  it  merely  concerns  the  fuperiour  pro- 
tedion  and  privileges  which  Ambalfadors  have  been, 
allowed  to  enjoy.  II.  as  it  carries  along  with  it,  an 
exemption  from  the  civil  and  criminal  jurifdidiion 
of  the  country  where  they  refide,  all  which  we  have 
feen,  was  pofitively  afferted  by  the  Bifhop  of  Rofs, 

As  to  the  firfl  point,  there  has  been  at  all  times 
thrown  about  the  perfon  of  an  Ambaffador,  a  certain 
facrednefs  which  leems  to  have  been  generally  allow- 
ed by  every  nation  capable  of  fending  or  recei\ing 
one  ;  and  it  is  to  be  deduced  as  a  natural  confequence 
of  that  necefiity  which  induces  men  to  receive  em- 
baffies  at  all.  For  it  is  one  of  thefirft  laws  of  mankind 
that  they  fhould  feek  an  intercoufe  with  one  another; 
their  love  of  fociety  and  their  mutual  W'ants  demand 
and  iniift  upon  it.     But  if  they  have  a  right  to  the 

end. 
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end,  they  have  alfo  a  right  to  the  means,    and  every 
neceffary  immunity  to  thofe  perfons  who  are  chofen 
as  the  inftruments  of  communication,  mufi:  be  a  natu- 
ral confequence  of  the  confent  to  encourage  that  com- 
munication.    But  this  immunity  will,  for  the  moll 
part,  amount  to  prote6tion  far  greater  than  that  enjoy- 
ed by  the  common  fubjedls  of  the  ftate.     An  Ambaf- 
fador  neither  knows,  nor  fubmits  to  the  laws  of  the 
country  to  which  he  is  fent ;  he  goes  not  on  his  ow^n  ac- 
count, on  private  bulinefs,  or  private  pleafure  ;  but 
as  the  reprefentative  of  another  ;    as  the  prefentation 
of  the  dignity,  privileges,  power,  and  rights  which 
others  would  enjoy.,  had  they  continued  within  their 
own  precin6ls.     And  thus,  by  confent,  iind  a  fenfe 
of  mutual  advantage,  he  is  allowed  to  reprefent  and 
perfonify,  if  I  may  fo  call  it,  all  thefe  high  privi- 
leges in  the  very  bofom  of  another  community,  for 
the  fake  of  tranfading  better  the  whole  bulinefs  of  the 
world.     But   this,  as  is  obvious,    could   never  be, 
if  fuch  a  reprefentative  were  to  be  confidered,  as  no 
other  than  a  common  fubjed  of  the  land  to  which  he 
is  fent ;    as  one,  merely  enjoying  the  prote6^ion  of 
fuch  laws  as  prevail,  which  in  many  cales  may  be  no 
protedion  at  all.     Hence,    the  peculiar  facrednefs 
which  the  laws  of  the  world  have  thrown  about  the 
perfons  of  Ambalfadors  ;  and  the  indulgencies  above 
all  other  men,  within  the  fame  community,    which, 
from  the  moft  antient  times,  they  have  been  fuffer- 
ed  to  enjoy. 

Of  this  we  have  examples  in  the  oldeft  hiftories, 
and  in  almoft  all  codes  of  law  ;  and  among  the  refi, 
an  eminent  one  in  the  Jewilli  ftory,  where  David's 
melTengers  to  Hanan  King  of  the  Ammonites^  being 
treated  with  contempt  and  infulted  by  that  prince, 
whom  they  were  fent  to  confole  on  the  lofs  of  his 
father,  it  was  the  caufe  of  dreadful  war  between  the 
nations,  in  which  feven  and  forty  thoufand  of   the 

Ammonites 
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Ammonites  were  deftroyed.  (k)  So  alfo  the  great 
rage  expreffed  by  Xerxes  againft  Athens,  which  end^ 
ed  in  the  entire  deftrudion  of  that  city  in  the  Perfiau 
.invafion,  was  faid  to  be  owing  to  their  violence 
towards  his  Ambaffadors  though  coming  with  an 
hoftile  meiTage.  The  fack  of  Rome  by  Rrenniu  ;  of 
CQr:mih  by  the  Romans^  and  of  Fhilomela  by  Frede- 
S.ICK  Barbarossa  in  the  thirteenth  century,  was 
;:he  confequence  of  the  fame  fort  of  condu6l.  Hence, 
alfo^  thofe  various  marked  paffages  in  the  Digejl^ 
and  the  works  of  different  Roman  lawyers,  which  all 
tend»  in  the  moft  explicit  terms,  to  enforce  this  ne» 
celfary  dodrinc.  The  Arabians,  the  Chinefe,  the 
Jiuiians,  and  the  Mexicans,  are  all  found  to  unite  in 
it,  {[}  nor  is  there  fcarce  a  point  in  morality  more 
generally  received  ,•  the  exceptions  to  it  being  few 
ill  number,  and  chiefly  to  be  found  among  the 
Turks,  upon. the  reafon  for  which  we  have  already 
obferved. 

The  cafes  are  indeed  innumerable,  in  which  the 
fecurity  of  public  Minifters  is  peculiarly  provided 
for  above  other  men,  and  the  rule  feems  to  be,  that 
every  privilege  fhould  be  bellowed  upon  them,  th 
want  of  zvhidi  ivotild  interfeie  with  the  purpnjes  of  the 
EmbaJJ]'.  {?n\  Thus,  it  feems  miiverfaliy  agreed,  that 
a  piiblicMinifler  and  his  6V///.?,  fhall  always  be  ex- 
empt from  every  fort  of  law  procefs  in  the  nature  of 
4  civil  aclion,  from  the  jufl  fear. that  their  being  liable 
to  "be  fo  called  upon,  might  perpetually  engage  their 
attention  from  matters  of  higher  import. to  their  na- 
tion. Nor  is  this  the  injuftice,  which  at  firfl.  it  may 
be  imagined,  to  the  fubjefls  of  the  country  where 
they  refide  ;  fince,  as  their  privileges  in  this  refpect 
r,re  known,  it  is  at  their  own  peril  that  any  one  puts, 
a  CQiifideuce  in  th^m.  («) 

f.v)   X  Chvonlcles,  cliap.  19.  (/)  See  Vattel,  2.  284.. 

(V:)   Bynkerfh.  De  For.  Leg.  c.  6.       ' 

(jz)  Vide  Grot.  p.  J.  B.  et  P.  2.  18.  9.  10. 

Sa 


Tri£  SEVENTEENTH  CENTURY.  c599 

So  univerfal  is  this  exemption  among  the  Eiiro- 
fajii  States,  that  where  a  particular  conftitution  does 
not  allow  the  Prince  a  diicretionary  power  in  thefc 
matters,  the  laws  have  generally  taken  it  into  their 
confideration,  and  brought  the  country  to  a  level 
with  the  univerfal  Law  of  Nations  upon  the  point. 
Thus,  it  being  found  in  Eitgland  in  the  beginning 
of  this  century,  that  there  w^as  no  legal  punilhment 
for  thofe  who  violated  the  privileges  of  an  Ambaifa- 
dor  ;  the  7th  of  Ann.  c.  12-  was  palled,  by  which 
the  matter  was  put  out  of  doubt  ;  and  whoever  nov/ 
dares  to  fue  out  any  procefs  againft  any  public  Mi- 
nifter,  or  his  domellics,  are  deprived  of  their  trial 
by  jury,  and  if  convided  of  the  iaiue  by  the  oath  of 
one  or  more  v/itneiTes,  before  the  Lord  Chancellor, 
and  the  two  Chief  Juftices,  or  any  tw^o  of  them, 
"  they  are  to  be  deemed  violators  of  the  Law  of  Na- 
*'  tions,  and  diilurbers.  of  the  public  fepofe,  and  to 
"  futfer  fuch  pains  and  penalties  and  corporal  punifh- 
"  ment,  as  the  laid  Lord  Chancellor  and  Chief  Jul- 
*'  tices  or  any  two  of  them  fhall  judge  fit  to  be  im~ 
*'  pofed  and  inflided."  Thus  thefe  magiilrates,  ac- 
cording to  Blackilone,  have  an  unlimited  power  to 
proportion  the  punifhment  with  the  crime.  [0) 

The  occaiion  of  the  Statute  was  the  well  known 
arreft  of  the  Ruffian  Ambaffador  on  the  2ifi;  July 
1708,  who  being  upon  the  eve  of  his  departure,  and 
indebted  to  Thomas  Morton,  a  laceman,  and  various 
other  tradefmen,  they  refolved  to  arreft  him  accord- 
ing to  the  ordinary  form.s  of  law.  This  was  done 
with  fome  circumftances  of  aggravation,  for  the  Am- 
baffador,  thinking  himfelf  attacked  by  Ruffians,  de- 
fended himfelf,  but  was  overpowered,  and  ill  ufed 
by  the  Bailiffs,  who  carried  him  to  a  fpunging-houfe, 
where  he  was  detained  till  the  Earl  of  Feverffiam 
]}ailed  him.      He  immediately  complained  to  the 


(0)  Commentaries,  4.  71, 
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C^een  of  this  violation  of  the  Law  of  Nations^    and 
the  Count  de  Gallas  and  the  Baron  Spanheim,  Ambaf- 
fadors  of  Sweden,  and  Pruffia^  together  with  feveral 
other  foreign  Minifters,    joined  in   the  complaint. 
The  Queen  was  indignant  at  the  aflront,  and  Morton, 
the  attorney,  and  all  who  were  concerned  in  the  ar- 
relt,  to  the  number  of  feventeen,    were  committed 
to  cuflody,  and  ordered  to  be  profecuted  with  the 
utmoft  feverity  of  the  law.     Moft  of   them  were 
brought  to  trial,  on  an  information  of  the   Attorney 
General,  and  were  found  guilty  of  xki^fids,  though 
the  quellion,  how  far  thole  fads  were  criminal,  w  as 
referved  to  be  argued  before  the  Judges  ;    w^hich 
queftion  was  never  determined.  { p)     Mr.  Boyle,  the 
Secretary    of  State,    writing  to   the    Ambaffador, 
fpeaks  of  the  attempt  as  "  defperate  and  difmal,'* 
and  the  Privy  Council  were  feveral  times  fummoned 
to  coniider  of  his  fatisfadion.  (q)     As  far  as  punifh- 
ment,  however,  was  concerned,  none  could  be  ob- 
tained, and  the  affronted  Minifter  Vv-as  forced  to  be 
content  with  his  liberty,  the  reimburfement  of  his 
expences,  and  the  enaction  of  a  lavi',  by  which  the 
above-mentioned  proviilons  were   made  in  future. 
(r^     The  preamble,    however,  having  merely  ob- 
ferved,  that  the  Mujcovite  Ambaffadcr  had  been  tak- 
en out  of  his  coach  by  violence,  in  contempt  of  the 
proteftion  granted  by  her  Majefly,  without  taking  no- 
tice 'f  the  breach  cf  the  Law  of  Nations,  *'  which  is 
fiiperiour    and  antecedent  to  all  municipal  laws  ;" 
the  foreign  i/Iinifters  in  London  met  again  together, 

(p)  Black.  Comment,  i.  255. 

((7)  Tindal.  Comin.  of  Rap.  4.  103.  fol, 

{iS  lAr.  Addijlj!,  writing  on  iiiis  fiibje<3:  to  Lord  Manchefter 
at  Venice,  o'oferves,  "  Your  Lordihip  knows  that  the  privilej;e3 
"  of  AmbafTadors  are  under  very  litth  regulation  in  England, 
"  and  i  believe  that  a  bill  will  be  promottdin  the  next  parliament 
"  for  ietting  theni  uoon  a  cirrain  foot,  &c.  &c."  Cole's  State 
Pap.  54^. 
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and  procured  the  addition  of  thefe  words,  "  Con- 
"  trary  to  the  Law  of  Nations  and  in  prejudice  of 
"  the  rights  and  privileges  which  Ambaffadors,  and 
"  other  public  Minifters,  authorifed  and  received 
"  as  fuch,  have  at  all  times  been  thereby  poirelTed 
"  of,  and  which  ought  to  be  kept  facred  and  invioia- 
"  ble.  (s)  With  this  Aft  of  Parliament  elegantly 
engroffed,  and  an  apology  for  not  being  able  to  pu- 
nifh  the  perfons  of  thole  who  had  affronted  his  Mi- 
nifter,  the  Cz^r,  who  at  firfl  inMed  upon  their 
deaths,  was  at  length  induced  to  be  content  :  and 
thus  ended  this  delicate  affair.  We  may  obferve 
upon  it,  however,  that  although  it  was  thought  ne- 
ceffary  toquafh  the  proceedings  againff:  the  Mufcovife 
by  this  exprefs  aft,  yet  nothing  was  abfolutely  de- 
cided upon  the  old  law  of  the  land,  as  it  might  be 
fuppofed  to  relate  to  the  validity  of  a  procefs  againft 
an  Ambaffador.  All  that  was  fettled  with  certainty, 
was  the  impoffibility  to  punifh  thofe  perfons  v^-ho 
made  the  arreft,  and  the  nullity  of  fuch  arref.s  in  fa- 
ture.  No  precedent  had  been  known  by  v.hich  luch 
detentions  had  been  authorifed,  or  even  attempted  ; 
and  a  queftion  therefore  ma)^  not  unfairly  be  raifed, 
how  far  the  law  of  England,  even  before  this  time, 
ever  permitted  what  it  calls  in  the  Statute,  "  a  Vio- 
"  lation  of  the  Law  of  NatioEs."  Comyns,  though 
he  mentions  not  the  punifhm.ent  of  their  infra ftion, 
yet  feems  to  hold  that  all  procefs  againfi:  Ambaffa- 
dors was  void,  even  before  the  7th  Ann ;  ficce  in 
laying  down  the  law  of  A.mbaffadors,  he  quotes  the 
opinion  of  Grotms,  concerning  their  immunity,  he- 
fore  he  comes  to  mention  the  ftatute.  (t)  And  it  is 
therefore  not  improbable,  that  he  thought  that  opi- 
nion was  a  part  of  the  com.mon  law  of  England,  al- 
though much  elucidated  and  ftrengthened  by  the  fia- 
tute.     Blackjiorie  afferts  in  terms,    that  the  comnmn 

U)  Tlndal,  4.  it 8.  (j)  Cc.Tvns Dig.  Art.  A.-r.b.  B. 
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law  of  England  recognizes  the  rights  of  Ambaffa- 
dors  in  their  full  extent,  by  immediately  flopping  all 
legal  procefs,  fued  out  through  the  ignorance  or  rafh- 
nefs  of  individuals,  which  may  intrench  upon  the 
immunities  ot  a  foreign  Minifterj  or  any  of  his  train; 
"  the  more  effeclually  to  enforce  which,"  he  conti- 
nues, "  when  violated  through  wantonnefs  or  info- 
"  lence,  it  is  declared  by  the  flatuie  7th  Ann,  &:c. 
"  kc.""  Hence  it  fhould  appear,  that  in  his  opinion, 
the  ftatute  did  not  eremite  any  new  law,  except  as  far 
as  i]\Q  punifhment  of  the  perfons  violating  the  Law 
of  Nations  was  concerned  ;  and  that  the  reft  was 
merely  declaratory  of  what  the  common  law  had  al- 
ways been.  («)  Whichever  way  this  may  be,  ia 
other  times,  probably,  the  viclaters  of  the  law 
would  have  been  feverely  punifhed,  even  without 
fuch  a  ftatute,  as  may  be  colledted  from  the  following 
cafe.  In  the  year  1627,  one  Fhlip  Weijcman  a  Ger- 
man, who  was  a  kind  of  Purveyor  to  foreigners  in 
England,  having  bargained  to  defray  the  Ambaffa- 
dor  of  Denmark's  expences  at  a  certain  rate  from 
Paris  to  London,  made  fome  unreafonable  demand 
upon  him  on  his  arrival  at  the  latter  place,  and  that, 
fays  Vket,  "  with  much  touch  to  his  honour."  The 
AmbaiTador  complained  to  the  Lord  Chamberlain, 
who  acquainting  the  King,  order  was  made  for  the 
Lord  Prefident  of  the  Council,  the  Lord  Chamber- 
lain, and  the  Vice  Chamberlain  to  "  hear  and  deter  - 
"■'  tuine'''  the  bufinefs.  The  caufe  was  examined, 
and  the  following  record  and  fentence  was  the  con- 
fequence. 

"'•  Henry,  Earle  of  MancheJIer,  Prefident  of  the 
"  Privy  Councill  of  his  Majefty  of  Great  Britain; 
"  Philip,  Earle  of  Montyomery,  Great  Chamber- 
"  laine,  and  of  the  Councill  of  State  to  his  faid  Ma- 
"  jelly,  being  Comniiflioners  and   Deputies  for  his 

^!i)  "Coiiin:en.t.  4.  70. 
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'*  faid  Majefty  to  heaie  the  protcftation  which  the 
"  Lord  R'ljhihranck,  Ambafiador  Extraordinary  froRi 
"'  his  Majeiiy  of  Denmark,  lliali  make  againft  Bhi- 
*'  lip  Weifemaii^  for  -certaiue  injuries  and  cal-jranies 
*'  which  he  fhoi^ld  fpeak  and  write  againft  his  per- 
"  fon,  in  prejudiL-e  of  the  honour  of  the  King  his 
"  mailer,  and  of  his  own  particular  reputation  ; 
"  having  by  exprefs  commaiKinieni  from  his  Majei- 
"  tie  adjourned,  and  examined  thefbrefaid  Philip 
"  Weijeman,  and  having  underftood  at  the  fame  time, 
"  by  coiifroritaciQa,  foine  of  the  domelliques  of  the 
"  faid  Lord  AmbaiTador,  and  others;  as  aifo  exa- 
*'  mined  his  letter  to  the  foid  Lord  Ambalfador  :  we 
"  finde  tha^^  the  laid  PkilHp^.  without  any  reafonor 
"  caufe,  having  received  more  monies  than  were 
*'  agreed  upon,  according  to  his  own  confefiion, 
*'  hath  malicioufly.  and  impudently  blazed  abroad,, 
"  fuch  words  and  writings,  witJwut  having  regard  to 
"  the  honour  of  the  per  fan  TJuJiomhs  prefents^  or  to  his 
'■^  owii  particular  quality ;  Therefore  we  have  inor- 
"  dered  that  he  be  put  in  fafe  cuflody,  untill  he  give 
"  faiisfadtion  to  the  forefaid  Ambaflador,  if  he  thinks 
"  it  not  fit  io  bring  him  before  the  King  his  mafer,  to  he 
*'  punifioed  according  to  his  d-cmerit.  Li  faith  whereof 
"  we  figne  this  prefent  inflrument  this  I4ih  of  ApriL 
*'    1627.    Manchefler — Montgomery — Carkton,^* 

"  The  fellow,"  continues  Finet,  "  perfifting  flu- 
borne  and  moil  averie  from  fubmifiion,  was  after 
four  or  five  days  reftraint  in  the  houfe  of  a  melfen- 
ger,  delivered  by  a  warrant  from  the  Lord  Prefidenr, 
and  the  Lord  Chamberiaine,  from  the  Meflenger's 
hands  to  the  Amba-ifadors  ;  who,  caufeing  him  to  be 
imprifoned  in  the  counter,  by  virtue  of  the  faid  war- 
rant, ijohich  gave  him  power  to  difpofe  of  him,  he  was 
upon  the  point  of  being  fent  to  Hamburg  ;  but  his 
llomach  leliening,  and  his  fubmiffion  made  with  ac- 
knowledgement of  his  guilt,  both  by  word,  and 
I  writing-. 
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writing,  he  was  at  laft  /et  at  liberty,  (at).  And  here 
we  £ha1l  clofe  what  we  have  to  fay  concerning  the 
exemption  of  Ambalfadors  from  the  cm// juriididion 
of  the  country  where  they  re  fide. 

Concerning  their  exemption  from  the  criminal  jn- 
rifdiction,  in  cafe  they  violate  either  the  pofitive 
laws  of  the  land,  or  the  general  law  of  nature,  much 
more  is  to  be  obferved  :  nor  is  there  perhaps  a  fub- 
ievft  of  greaternicety,  within  the  whole  fcope  ofihe 
law  before  us. 

Certainly  it  may  at  fir  ft  ftartle  us,  to  think  that  a 
human  creature,  a  foreigner,  a  bad  man,  or  a  fool, 
ihail  have  it  in  his  power  to  come  into  our  country, 
and  be  guilt>'  of  riot  and  diforder,  raife  rebellion, 
or  commit  murder,  and  ihaU  afterward  fet  the  arm 
cf  the  law  at  defiance,  merely  becaufe  he  is  cloath- 
ed  with  a  reprefentative  capacity-.  It  can  never,  it 
fhouldfeem,  be  intended,  by  the  euftom  of  nations, 
that  inviolability  fhouid  extend  fo  far;  for  in  that 
cafe  it  would  indeed  be  in  the  power  of  lewd  Am- 
banadors,  according  to  Lord  Burleigh's  expreffioo, 
(  y)  to  attempt  the  life  of  Princes,  and  to  plead  pri- 
vilege from  punilhment.  But  neither  the  one  nor' 
the  other  is  the  intention  of  the  Law  of  Nations  as' 
we  fhall  prefendy  fee.  ru.-. : 

The  whole  reafoning  upon  this  fabjectmay  receive 
much  light  from  the  _^er.era/  do6inue  of  inviolabili- 
ty, which  m.ay  be  reduced  lliortly  to  this  ;  that  al- 
though one  of  the  firft  principles  concerciDg  civil 
fociety  is,  that  every  creature,  within  the  pale  of  a 
communitv,  Ibould,  for  the  fake  of  the  common 
rood,  be  amenable  to  its  laws  ;  yet  that  for  the 
fake  of  the  fame  common  good,  cafes  may  and  muft 
arife,  which  may  form  an  exception  to  the  general 
rale,  and  it  may  therefore  fomerimes  be  permitted, 
that  either  one    man,    or  an  order  of  men,   may  be 

(x)  Finer.  Puatiilos  of  aot.  Aoib,  in  Er,g.  204.    (^)  L'b  Sub. 
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deemed  abfolately  exempt  froinaU  jurrfdiclion  ^"hat-. 
foever,  either  for  ever,  or  durante  officio^  accordiiig 
to  the  different  forms  of  the  conflitution. 

This  is  eminently  proved  hy  the  nature  of  the 
phce  of  a  Soverelga  ;  the  inviolability  of  which  is 
a  part  of  its  very  being^.  By  the  place  of  a  Sove- 
TCign,  I  mean  not  any  particular  form  of  power,  or 
aey  paitictzlar  diviiioQ  of  it.  I  mean  not  a  King^  an 
O-ligirrchy,  or  a  [ycmocrstic  Gooncil,  or  a  mixture  of 
all  three.  I  meanj  fimply,  that  powei:  in  a  State, 
v/hich,  according  to  the  fliape  of  its  coafiiLJtion,  is, 
while  it  lafts,  S^^reme.  It  is  evident  that  fuch  a 
power  mud  be  in^-ioUbi^,  or  there  would  be  a  cod- 
tradiition  of  terms ;  anxi  not  ouXy  this,  but  a  poffibi- 
lity,  every  moment,  of  deflroying,  not  mer'eiv  the 
Government,  but  the  Conititution ;  for  no  Conflitu- 
tion can  contain  a  proviiion  for  irs  own  def^nidtion. 

To  be  a  little  more  particular  on  this  fubjed,  le: 
us  fuppofe  the  cafe  of  a  Pultic  F'unciwr:ir\\  invefted 
with  xh^  Jupreme  esecudve  power  of  a  State,  with- 
out appeal.  It  is  clear  that  he  muil  be  inviolable, 
whatever  breaches  of  the  law  he  mav  commit ;  for 
if  he  is  not  fo,  he  is  liable  to  be  tried  fomewhere, 
and  that  power  which  tries  him  mult  itfelf  be  fu* 
preme  above  him  ;  but  he  himfelf  was  fuppofed  to 
be  llipreme,  and  the  two  are  totally  incompatible. 
It  is  very  true  that  there  are  Fu-id:oncries  who  may 
be,  and  have  been  made,  amenable  to  particular  tri- 
bunals in  the  State  ;  but  fuch  Funciionaries  are  evi- 
dently not  Soveretg77s  in  the  pure  fenfe  of  the  word  ; 
and  any  objeflions  therefore,  founded  upon  this 
can  have  no  force.  It  is  alfo  very  true,  that  the 
Conftitution  may  be  fuch  as  to  veil  the  Sovereign 
power  in  the  fame  hands,  only  for  a  certain  time  ,  ia 
which  cafe  the  Funftionary  may  be  tried  for  mifcon- 
dufl,  after  he  has  laid  do\rn  hh  offce  ;  and  this  is  the 
only  remedy  which  a  people  can  Jepthnt^iely  and  fir- 
mally  have  againll  a  tyrannical  ruler.     Eut  neither 

Vol.  II.  X  caa 
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can  this  apply  to  tbofe  Sovereigns  that  art  hereditary; 
nor  does  it  at  all  impugn  the  idea  of  inviolability 
durante  officio  :  For  could  either  the  hereditary,  or 
the  temporary  Sovereign,  be  deprived  of  his  power, 
durante  officio,  and  then  made  anfwerable ;  the  whole-, 
abfurdity  and  incompatability  of  the  two  ideas 
would  revive  ;  the  Sovereignty,  it  is  evident,  would 
no  longer  eicift  ;  that  power  which  could  have  the 
right  to  deprive  the  Fundionary  of  his  llation,  (let 
his  crimes  be  what  they  would)  being  plainly  above 
him. 

This  do6lrine  will  prevade  every  part  of  the  Tub- 
jed^,  and  every  cafe  that  can  pcffibly  be  fuppofed  ; 
nor  is  there  any  refinement,  nor  any  invention  which 
can  get  rid  of  it.  It  is  a  radical  defed,  if  you  will, 
incident  to  every  fcheme  of  Government,  but  it  is  a 
defe6l  which  it  furpaffes  the  limits  of  human  under- 
ft anding  to  cure. 

Under  our  ov/n  Conftitution  we  have  fecured  our- 
felves  from  any  legal  pretence  in  the  Sovereign,  to 
rife  above  the  laws  ;  not  only  by  the  implied  doc- 
trine of  a  compa6l  between  the  King  and  the  People, 
but  by  an  adual  compact,  entered  into  and  confirm- 
ed by  a  poiitive  oath,  to  execute  the  laws.  Now 
let  us  fappofe,  Vvhat  is  not  the  cafe,  that  it  was  al- 
lowable for  the  State  to  remove  him  from  the  throne, 
in  cafe  he  broke  his  oath  ;  fiili  it  would  be  impclii- 
ble  to  ereft  any  Judge  of  the  caie  wherein  he  had 
done  fo,  without  annihilating  the  idea  of  his  inde- 
pendent Sovereignty.  For  the  Judge,  \o  conflituted, 
"Would  bfe  more  lovcreign  than  the  Sovereign,  which 
is  abfurd  ;  or  if,  for  the  fake  of  getting  rid  of  the 
contradiction  of  terms,  we  fay  that  he  v.ould  be 
more  fovereign  than  the  Fundicnary  ;  he  would  him- 
self be  the  Sovereign  of  the  land  ;  he  would  con- 
trol the  controller;  he  would  be  the  fole  Judge  of  the 
cafe  when  the  King  had  broken  his  oath,  and  he 
could  abiife  that  power  at  pleafurCj  fnice  no  check 

over 
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.  t>ver  him  could  be  fuppofed,  without  beginning  again 
the  fame  chain  of  difficulty,  and  ending  again  ex- 
aftly  where  he  had  begun. 

The  French,  in  their  couftitution  of  179 1,  in 
which  there  is  fo  much  to  piaife  and  to  condemn, 
endeavoured  to  fix  a  cafe  of  this  kind,  in  which  the 
attempts  of  an  hereditary  Sovereign  might  be  legally 
puhilhed  by  dethronement.  They  enaded,  "  That 
"  if  the  King  fhould  put  himfelf  at  the  head  of  an 
"army,  againft  the  nation,  or  would  not  oppofe  by 
"  a  formal  aft,  any  enterprife  of  the  kind,  which 
"  was  made  in  his  name ;  or  if,  being  out  of  the 
"  kingdom,  he  did  not  return  within  a  time  appoint- 
"  ed  by  the  legiflative  body,  which  fhould  not  be 
"  lefs  than  two  months  ;  in  ihefe  three  cafes,  that 
*^  he  fhould  be  deemed  to  have  abdicated  the  king- 
"  dom."  {z)  They  did  not,  however,  attempt  to  fay 
exprefsly,  with  whom  it  lay,  to  declare,  according  to 
/flzf,  that  the  abdication  was  made.  And  yetfuch 
legal  declaration  would  be  abfolutely  neceffary,  to 
give  legal  authority  to  any  proceeaing?  which  might 
be  founded  upon  it;  and  even  if  mx  fuppofe,  what 
is  natural,  that  they  meant  the  legiflative  power  to 
make  fuch  legal  declaration;  it  is  evident  that  the 
Legiflative  power,  was  thus  the  Execi^tive,  for  if  it 
pronounced  this  abdication  upon  a  falfe  pretence, 
there  was  no  power  in  the  State  to  call  it  to  account 
for  it. 

But  are  we  really  then  to  fuppofe,  that  the  Sove- 
reign of  a  ftate  is  adually  fo  omnipotent,  as  to  be 
incapable  of  being  relifted  ?  is  he  to  be  allowed  to 
trample  upon  all  the  rights  ofthofe  whom  he  go- 
verns ;  to  fet  up  power  as  right,  and  caprice  as  law  ? 
Or,,  if  there  are  laws  which  he  cannot  alter,  is  he  to 

',  (a)  Vide.  Art.  6  &  7.  S.  i.  Ch.  2.  T.  3.  of  tlie  Gonftiiutjon 
Francoife,  1791- 
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be  permitted  16  break  them  at  pkafure,  and  to  find 
-fecuHty  for  every  fort  of  crime  ? 

We  anlVer,  that  as  long  as  the  toiiJl'iMion  is  pj'e- 
fcrvet}^  we  are  left  tvitho'^t  remedy ;  for  no  legal 
remedy  is  it  able  to  fcppiy.  If  therelbre^  goaded  by 
the  infuks  and  injuTies  of  a  Mbvjief^  tre  ar^  driven 
be3'ODd  our  patience  ;  our  rfcfdafce  is,  hot  ?'«  ihelaW^, 
"but  2ivioJaii6n  of  it ;  not  in  th*^  cohj^itutibnal  jjunilbi- 
iiient,  or  rrtahceoi  the  T)^rantj  but  in  the  abfoliite 
illegal  Sfeftrudi-pfi  of  the  Cooilitution  itffelf  ,•  for  fuch 
is  ^very  fucciefsful  rebellion,  and  gVfeiy  forcible 
change  cf  the  kgitimate  Sovereign.  And  hence,  in 
cafe  of  faikire  in  our  renl^an'ce,  even  to  ^  Sovereign 
who  endeavours  to  fct  himfeif  above  i^Ci^  laws,  the 
cotifequences  muft  be  upon  our  own  Beads ;  for  no 
one  can  fay,  not  merely  that  the  law  has  hot,  but 
that  it  ou%hi  not  to  have  the  power  to  punifh  us.  {a) 

The  Revolution  of  Gredt-Brifain  in  the  laft  cen- 
tury, furnifhes  inexhauftible  food  for  fpeculation.  I 
will  venture  one,  which  I  do  not  remember  to  have 
feen.  JaMes  Was  equally  the  violator  of  hi^com^ 
pa61:  with  England  2ii~id  with  Scoiidnd]  and  he  was' 
driven  away,  hy  the  fame  means  from  both  coun- 
tries. In  the  firft,  however^  the  Cmfiitution  was 
preferved.  lo  the  lall^  it  was  abfolutcly  broken. 
In  Efzghnd,  the  throne  was  declared  'vacant,  which 
Was  ail  adiual  faft  ;  (however  rebellious  the  means 
which  procured  it,)  and  the  parliament  did  nothing 
more  than  exercife  iti^  conJliHilknal  fan€ii'ons  of  j^l/wg 
up  the  vacancy.  In  Sioiknd,  the  Parliament  did, 
what,  according  to  us,  it  never  cOuld  have  the  legal 
po'-jotr  of  doing,  when  it  declared  that  King  James 
had  forfeited  his  crown.  A  yoOthful  imagination, 
infpired  with  a  w^.rm  fpiritof  liberty,  iSapt  to  prefer 

{a)  It  was  this  no  doubt  tliat  made  tKe  veferan  Sir  Jo!in  May- 
nard  bid  t]>e  Revolution  Parliament  hevjare,  -nnce  they  debateti 
V,  iih  an  haltet  a^:)OUt  their  ntcks. 
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this  boldiiefs  of  Scotland!  -fV  more  experienced 
mind,  infpired  wi,th  an  equal  love  of  liberty,  but 
tempered  by  an  attention  to  the  nature  of  la  ws,  ob» 
ferves  with  pleafure  the  judgment  of  Engl^tid  / 

So  much  then  for  the  inviolability  of  Sovereign 
Powers,  in  order  the  better  to  demonftrate  the  pojl^^ 
hility  of  fuch  a  privilege  in  the  abftr^d.  In  the  fi^^ 
ture  courfe  of  our  fubje6l^  we  fhall  have  occalion  to 
obferve,  how  this  account  of  the  nature  of  inviola^ 
bility  in  gm&ral^  will  apply  itfelf  tG  that  part  of  our 
enquiries  which  ga^ei  rife  to  it.  For  having  advanc- 
ed  fo  far  as  to  difcover,  that  there  aduaiiy  are  cafes 
in  which  an  exemption  from  trial  is  neceifary,  and 
even  unavoidable^  and  having  difcuffed  the  poCiibi- 
l^ty,  or  impoffibility  of  legally  getting  rid  of  thi§  ex- 
emption, and,  moreover,  what  W5  arc  a<^ually  to 
think  of  the  mode  by  which  we  may  remove  its 
prelTure ;  we  fhall  have  the  lefs  difBcuky  in  examin- 
ing the  nature  and  extent  of  that  f?,crednefa  of  "qzi-^ 
fon,^  which  h^s  been  claimed  and  enjoyed  by  Amhaf- 


This  exemption  from  trial  however,  in  a  public 
Minifter,  does  not  go  fo  far  as  that  which  w^e.  have 
juft  been  difcufling  in  the  cafe  of  Sovereigns.  For 
the  latter  is  abfolute,  general,  and  entire ;  the  for- 
mer is  confined  folely  to  exempt  ion  y;fo?72  the  jurijd'ic-^ 
i'ton  of  tkofe  trihmah  which  dijinhule  jujlice  taihe  cot<n.^^ 
iry  where  he  rejldes.  It  ^s  never  pretended  by  the 
law  of  his  privileges,  that  an  AmbaffadoF  fhall  not 
be  tried  at  all ;  but  me^tely  that  he  fhall  nat  be  tried 
by  thofe  who.,  receive  him.  Accordingly,  it  is  held 
that  he  fhould  be  ftripped  of  his  fun-itions,  and  fent 
i>.ack  to  his  'Maflier  with  a  requelt  fQ,r  h^s  pj^niihment ; 
and  if  his  Mafter  refufe,  he  makes  the  aci  his  ov/Uj 
and  the  nations  are  then  in  a  ftate  of  hoilility  toge- 
ther. Thus  if  an  Am.baiTador  even  commit  murder^ 
or  ftir  up  rebellion  at  the  Court  v/here  he  refides^  the 
Court  ih^W  not  take  farther  cognizancQ  thcreQf,  than. 


3£o         Hfrom  the  fifteenth,  to 

to  prevent  greater  mifchief ;    and,  fending  him  from 
the  country,  Ihall  leave  it  to  his  own  to  do  juilice. 

This  is  founded  on  two  reafons  :  Firft,  becaufe 
the  necefTity  for  Embaflies,  demands  the  abfolute 
freedom  of  the  Ambafiador,  in  every  cafe  that  can 
arife.  Secondly,  becaufe  the  Ambaflador  appears 
not  in  his  own  perfon,  but  reprefents  that  of  another, 
and  is  allowed  to  be  held  to  do  fo  by  the  compaft 
^.vhich  receives  him  as  Ambaffador.  (/>) 

That  his  freedom  fhould  be  abfclnte,  even  in  the 
cafe  of  the  molt  atrocious  delinquency,  will  appear 
to  anyone  who  confiders  the  nature  of  his  functions, 
"which  would  otherwife,  not  only  be  moft  dangerous 
to  himfeLf,  but  perpetually  i-un  the  hazard  of  being 
annihilated.  An  Ambafiador  is,  for  the  moft  part, 
conftituted  for  the  prote6^ion  of  the  interefts  of  his 
nation,  in  the  very  bofom  of  another  nation,  whole 
interefls  may  be  oppofite.  He  is  the  mouth-piece  of 
bis  own  Government,  and  the  pofielTor  of  its  fecrets ; 
he  is  alfo  the  repref^ntative  of  his  Mafter,  to  all  the 
fubjecls  of  his  own  nation  who  may  happen  to  be  in 
the  country,  and  who  may  ha'.e  cxtenfive  property  to 
protefl,  and  diftant  interer^s  to  fecure.  It  is  hardly 
poffibie  to  conceive  2  fit!Jatioa  of  greater  burthen 
and  magnitude,  or  requiring  greater  real  pow-er,  and 
x-et  fo  little  fupported,  or  rather  fo  entirely  deflitute 
of  defence,  if  he  was  not  fu.rrcunded  by  bulwarks 
far  ftronger  than  thofe  which  are  the  defence  c^  coin- 
mon  perfous.  •  If  he  trufced  only  to  his  own  inno- 
cence for  exemption  froni  trouble,  he  would  truft 
folely  to  the  fcnfe  of  juftice  of  tliofe,  under  whofe 
abfolute  power  he  uas  daily  living;  atid  who,  be- 
iides,  would  have  every  temptation  that  can  be  urged 
to  the  human  pafiions,  to  violate  his  fecutity. — For 
"as  the  power  which  could  punifn  him  if  guilty,  would 

(9)  Grot.  D.  J.  B.   et  P.    2.  :8  4,    5.     Hticerus  De  J.   Civil 
L.  3.  c.  12.  22,  24.= 
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of  courfe  have  the  right  to  accufe  him,  ivhether 
guilty  or  not,  cafes  might  be  perpetually  happening, 
or  might  be  continually  feigned^  in  which  he  might 
be  brought  to  triiil,  altncugh  he  were  innocent.  And 
thus,  the  bullnefs  cf  the  limbalTy  might  be  ftopped, 
the  perfon  of  the  Minirter  humbled,  his  papers  leifed 
and  infpeiiled,  and  his  whole  fecrets  difcovered,  un- 
der pretence  of  a  formal  procefs,  which  in  the  end,  i: 
might  prove,  he  had  never  deferved.  But  beine  th'js, 
not  in  the  fituation  of  an  ordinary  perfon  who  tnifls  to 
his  little  ccnfeqccnce  for  anefcape  from  the  iealcufyof 
the  State,  he  has  a  nataral  right,  it  fiiOuld  fecm,  to 
greater  protection.  In  all  fchemes  of  p^nal  lav/,  the 
eafe  v.-i:h  which  a  crime  may  be  coniiv.itted,  ar.d  the 
greater  temptations  which  are  held  Out  for  fuch  cora- 
mifiion,  are  deemed  fair  reafons  for  a  greater  feverity 
of  punifhment  to  prevent  it.  But  as  a  nation  cannot 
be  punirned  itfelf,  by  any  judicial  procefs,  and  the 
A mbaliador  is  therefore  deprived  of  this  Ilippcrt  to 
his  fecurity,  the  world  has  done  v.ifely,  in  cutting 
off  all  polhbilitycf  temptation  ar  all,  by  exempting 
him  from  all  JLnifdidtion  whatfoever  in  the  country 
where  he  reiides,  even  at  the  hazard  cf  allowing 
hirafor  aJhorS  Pme  to  do  wrong.  Nor  is  it  of  con- 
fequence  to  confider  w"hethcr  this  wrorg  be  againft 
the  municipal  and  pciitive  laws  of  the  State,  (as  the 
crime  of  coining,)  or  againft  the  general  law  of  na- 
ture and  nations,  (as  murder),  {c)  I  ^2iy  fcr  a  fi::ri 
time,  becaufe,  as  it  is  allowc^d  that  a  ^»'1inille^  who 
has  really  oft'ended  the  laws,  may  be  fent  home  bi? 
force,  and  his  punifriment  even  demanded,  it  is  not 
probable  that  a  violent  man  who  had  once  oliended, 
would  ever  be  allowed  to  repeat  the  onence.  And 
thus  even  ia  the   event  of  a  ciime,  this  is  one    of 

{c)  Unde  fequilur ;  quod  ron  morlo  ia  nicre  c:\'i:ibus,  ut  ^Jiioiii 
volunt,  fed  ne  quidcm  in  his  qu?P  i'ur.t  juris  rs'yra  r:  Ginlry  — 
dcKct'!?,  pcens  £nt  Ub;ecTi.     Huber.  Pe  J.  Civ.  ;.  12.  ic. 
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thofe  cafes,  in  which  the  intereft  of  the  v/orld  isr 
more  benefited  by  its  exemption  from  punifhiment, 
than  it  is  hurt  by  fpffering  the  law  to  be  broken  with 
impunity.  It  is  fuffering  an  evil,  but  it  is  fuifer- 
ing  it  for  the  fake  pf  a  greater  good,  {d) 

That  this  is  the  Law  of  ^Nations  as  founded  upon 
T^afcn,  is  the  opinion  of  Or  aims,  who  feems  to  have 
i)een  the  Erft  who  Hartcd  it  with  precifion  ;  of  Wic-, 
quefort ;  {e)  of  Zouch  ;  (/)  oi  Huher  ;  (g)  of  Byfikerm 
Jhoek  ;  {h)  and  of  Vattel ;  (i)  names  which  fland  high- 
cfl  among  the  Jurifts  of  the  world.  It  was,  how= 
ever,  warmly  contefted  in  Europe,  and  for  a  long 
time  divided  the  Civilians,  who,  as  we  fhall  have 
pccalion  to  point  out  in  another  Chapter,  had  not;, 
yet  fallen  upon  the  true  method  of  coming  at  the 
Law  of  Nations.  In  truth  they  had  not  yet  fhaken 
off  the  trammels  of  the  Roman  law,  and  number-, 
lefs  difficulties  were  therefore  flarted  from  the  I^igeJ}^ 
concerning  the  word  Legatus,  the  only  one  known  in 
Latin  for  Amballador.  For  they  did  not  recolle(i^ 
im.mgdiately,  that  it  admitted  of  two  interpretations,, 
namely,  an  Amhaffador  from  one  independent  State 
to  another  ;  and  a  Deputy  from  a  dependant  province 
xo  the  Court  of  Rome ;  and  hence  the  fource  of 
^jiiuch  of  the  contefl  concerning  this  opinion.  Ey. 
degrees,  hov^^ever,  this  error  was  difcovered^   the 

(J)  Adde  q|.iod  fecuritas  Legatorum,  lUilitati  quae  ex  pae|i3  fil 
preponderat.  Grot.  P.  J.  B.  et  P.  2.  18.  4,  5. 

(e)  De  rAiTibafTad.  pafilm.  Wicquefort  compofed  his  wot^^ 
espreisly  10  prove  tlie  point,  fmaning  under  the  punifhrnertt,- 
wKich  being  Miniller  of  Lunenburg  at  the  Hague,  he  bad  re-> 
ceived  from  the  Siates,  in  whofe  fervice  he  alfo  was,  and  wj^ofs^ 
fecrers  he  had  bfttrayed. 

(/")  Solutio  Quoeit.  De  L?g-  del  jud.  comp, 

\g)  De  Jur.  Civ.  3.  13. 

(/:)  Te  foro  Legatorun-.  c.  17,  18,  ic. 

(0  L.  2.  S.  94,  5,  6.       ■  .■  ,.' 
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practice  of  nations  was  appealed  to,  and  the  Jurift&- 
gradually  came  to  adopt  it  as  found,  (k) 

Concerning  this  practice,  as  it  is  to  be  found  in  the 
cafes  upon  the  records  of  Europe,  we  now  proceed 
to  enquire.     Thefe,    as  it   may   be  imagined  upon 
almoft  any  point  where  fo  much  is  left  to  difcretion, 
and  where  a  common  coiJirt  of  judicature  is  wholly 
unknown,  will  naturally  vary,  or  at  leafl  be  capable 
of  different  interpretations.     More  particularly,  as 
we  have  feen  what  were  the  opinions  of  the  Englifh 
Civilians  in  the  middle  of   the  fixteenth  century,  it 
may  be  fiippofed  that  the  earlier  cafes  will  militate 
againft  the  do61rine  juft  lecited.     It  happens  how- 
ever, not  only  that  the  proceedings  upon  the  point,- 
have  been  uniform  fmce  the  time  of  Grofms^  but  I 
have  not  been  able  to  find  any  cafe  full  enough  in  its 
circumftances,  to  be  of  ilfficient  authority,  in  which 
an  offending  Ambaffador  has  been  regularly  tried  ly 
the  laws  of  the   land,     Bynkerfecek,  who  made  this. 
enquiry  with  great  induftry  at  the  beginning  of  this 
century,  could  only  difcover  four  inftances  in  which 
Ambaffadors  had  ever  been  brought  to  puniprne^it 
at  all ;  and  of  thefe  four,  three  were  attended  with 
aidditional  circumftances,    which  took  them  out  of 
the  cafe.      The  fourth  ftands  alone,    nor  from  his 
manner  of  relating  it,  can  we  arrive  at  any  of  the 
fads  ;  he  obferving  limply,  "  In  Lufitania  Legatus 
*^  quod  adukerium  comifiifet,    ultimo  fupplicio  af- 
fedtus."  (/)  We  are  therefore  left  in  the  dark,  whe- 
ther his  death  was  the  confequence  of  open  violence 
or  fair  trial.     Many  Ambaffadors  indeed  have  been 
threatened,  many  chaftifed,    many  banifhed,  many 
have  fuffered  violence ;  but  every  thing  they  have 
fuffered  has  been  more  by  way  of  preventwn  and 

(Ji)  De  Legaus  fummarum  Poteflatum  varia  noilro  tempore 
difceptatum  et  cbrervatum.  Praevaluit  tandera  jtentpiuiaGroiii. 
liub.  Praele6l.  ap.  i>yrik>  De  For,  Leg. 

(i)  De  Tcr.  Leg,  £.17, 
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lelf  defence,  than  regular  punifhmect ;  and  none, 
that  I  have  found,  have  been  brought  to  open  trial. 

In  the  year  15^4,  not  long  after  the  opinion  de- 
livered in  the  Bi(hop  of  Pvois's  cafe,  Mcudoza,  the 
Spanifh  AmbalTador  in  England,  having  confpired  to 
introduce  foreign  troops,  and  dethrone  the  Queen, 
(m)  it  was  a  matter  of  difficulty  how  he  ihould  be 
punifhed.  Had  the  Council  thought  the  opinions  of 
Lsxvh  Dnk^  and  the  other  Civilians  good  law,  they 
probably  would  have  acted  upon  them  ;  for  here- was 
a  cafe,  precisely  fimilar  to  that  on  which  they  had 
been  confulted.  They  however  took  the  opinions  of 
iLie  celebrated  Alhericus  Gc-:fr''s,  then  in  England, 
and  of  Hoiirnian  in  France,  who  both  alTerted  that 
an  Ambaffador,  though  a  coi^Jtrator,  could  not  be 
put  to  death,  but  fhould  be  referred  to  his  principal 
:g>r  punifhment ;  or,  (according  to  Hottoman)  fent 
s-way  by  force  out  of  the  country,  {n)  In  confe- 
qaence  of  this  MenJoza  was  fimply  ordered  to  depart 
the  realna,  and  a  Commiluoaer  fent  to  S^ain  to  prefer 
a  complaint  againft  him.  (0) 

Three  years  afterwards  there  was  a  confpiracy  not 
only  to  dethrone  the  <^eea,  but  to  put  her  to  death. 
The  circumfTances  are  thefe.  L'Aubefpine,  the 
French  Ambaffador,  being  wholly  devoted  to  the 
Queen  of  Scots^  endeavoured  to  procure  the  affafli- 
nation  of  Elizabeth.  For  this  purpofe  he  tam- 
pered both  by  himfelf,  and  Secretary,  with  William 
Siajfdfd,  a  rnan  about  the  Court.  Stafford  refufed  to 
be  concerned  in  it  himfelf,  but  recommended  Moody, 
2.  noted  ruffian,  then  in  Newgate,  to  be  the  inflru- 
ment.  With  this  man  conferences  were  held  by 
Trappy  and  CorJalicny  both  of  them  Secretaries  to 
L'Aubefpine.  It  was  propofed  to  take  off  the 
Oueen  by  poifon,  or  to  blow  her  up  by  firing  twenty 

(«:)  Camden V  C96.  (>;)  Zouch.  Solut.  QuaEft..  130. 

(:;  Camd.  ub.  fao.  .  '  .'■' 
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•jjounds  weight  of  gunpowder  under  her  bed.  Nei- 
ther method  was  approved  by  Trappy^  ''  who  wifh- 
■ed  for  fuch  another  refolute  fellow  as  had  aiiaffinated 
the  Prince  of  Orange."  In  this  ftate  of  the  afi'air, 
Stafford  revealed  the  plot.  Trappy  was  arrefted,  and 
both  he  and  Stafford  confeiied  the  whole  before  the 
Council.  The  Ambaifador  was  fent  for,  but  faid, 
*'  he  would  not  hear  any  accufation  to  the  prejudice 
"  of  the  privileges  of  Ambalfadors."  When  Staf- 
ford was  brought  in,  however,  he  afl'ented  to  his 
Icnowledge  of  the  matter,  but  faid  it  was  firfl  pro- 
pounded by  him.  Stafford,  on  the  contrary,  pro- 
tefted  on  his  falvation  that  the  firft  he  knew  of  it  was 
from  the  Ambaffador.  Lord  Burleigh  then  reproach- 
ed him  with  the  defign;  yet  never  thought  of  tryin(r 
h\m.  All  that  we  can  find  is,  that  he  bad  him  be- 
ware how  he  committed  Treafon  any  more  ;  that  the 
Queen  would  not  by  punifhing  a  bad  Ambaffador, 
prejudice  the  good ;  and  that  he  was  not  acquitted 
from  the  guilt  of  the  offence,  though  he  efcaped  the 
punifhment.  {p)  In  1601,  the  Comte  de  Rochpot, 
being  Ambaffador  from  France  to  Spain,  his  fcrvants 
had  a  quarrel  with  fomc  Spaniards  at  VaUadohd,  in 
w^hich  two  of  the  latter  were  flain,  of  whom  alto 
one  w^as  a  prieil.  The  Magillrates  feized  the  crimi- 
■fials  with  a  view  to  try  them,  but  upon  Rochpcfs  com- 
plaint, and  retiring  from  Spain,  they  were  delivered 
into  the  hands  of  the  Pope,  at  RciP-e,  and  finally 
releafed.  (q) — Henry  IV.  of  France,  having  given 
a  promife  of  marriage  to  Mademoifelle  D* £71  f vaguer, 
and  afterwards  marrying  Mary  de  IMedecis ;  the  Spa- 
nifh  Ambaifador  De  Zuniga,  after  the  birth  of  the 
Dauphin,  plotted  with  the  father  of  the  lady,  and  the 
Comte  D*Auvergne,  to  carry  her  ofi^  to  Spain,  toge- 
ther with  her  fon  by  Henry,  whom  they  meant  to 

(/))  Camden  ad  an.  1587. 

(^)  Winwood's  Memorialsj  i.  342.  Meiji,  de  Sully,  z.-j^.C^uo. 
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qcsafidef  ^S;  the  raal  Dauphin.  The  plo.^  was  difccv' 
yer€^ :  JD'Entragyes  an?l  D'Auy^rgne  yvere  tiied  ai^d 
iojl^nfoned ;  but  thoiigh  the  ci^me  of  the  Ambaia- 
4of-  was  nianileft,  the  King  would  not  fuffer  him  to 
fee  piHiiihted,  (r)-rTThe  Spaniards  had  before  this,  ia 
time  of  fall  peace,  plotted  with  M^rarg^es,,  Syndic 
Q^;  fxq^enc^  for  the  furprife  of  the  city  of  i^^r- 
j^Jl^^^  The  a^air  wa?  carried  o^  by  Memr^ues.  and 
B.mmi<iti^  Secretary  of  the  Spaniib  Embafly,  under 
wKcJfe  garters  a  paper  containing  the  particulars  of  the 
ireafon  was  difcovered.  Merargues.  was.  tned  and 
^.t  to  death;,  bat  the  Spa^iiili  Ambaflador  demanded 
Mv'unceau2S,\n^Ss.cxQi2ixyj  and  under  th^  p^ole<5lioa 
9f  the  i^aw  of  ]S[atipns;  and  the  King,  Henry  IV. 
Jim^mg  Qp}ifuUd4  the  nmjl-  abk  "Jurijis  at  }arUy  deiivered 
hym  lip  with  an  order  for  him  to  ci^part  the  kingdom. 
(.t)-~iQ  1603  the  J^uc  de  Sully,,  then  Marqiiiade  Rofny^ 
feeing  AnibalTadoF  at  London,  one  oi  his  retinue 
<^uar^elled  at  a  bicthel  with  fome  English,  one  of 
m'hom  he  killed.  The  popal-ace  rofe,  but  were  quiet- 
ed by  %h^  \md  Mayor,  who  demanded  juflice.  Juf- 
nee  b©:weYer  was  not  done  by.  the  P»f  agiftrate,  but  by 
iS^iM'ty  himfeff ;  wht)'  affe-mbled  a  CQuncil  of  Frenchmen, 
condemned  the  man  to  death,  and  not  till  thea,  de- 
tlveved  him  £c>  |he  civil  power.  James  I.  pardoned 
bim^  b^at  na'  at:6emp^  was  mad^  to  try  him  by  the 
-Kaglill:!  law,  aFid  Sully  delivered  him  up  folely  for 
execution.  (^;— tla  1618,  Alphonfo  de  la  £tie^'^,  Mar- 
q;Uis  de  Bed^fiCLi^-,  Ambaii'adpr  of  SpaiQ,  contrived 
die  famous  confpiracy  again  it  Venice.  It  is  needle fs 
KO  go  into  the  particulars  of  that  celebrated  pl-ot. 
SUffficf  it  ta  fay,,  tha^^  the  town  was  to  be  iot  pn  fiiCj^ 

(r)  Vv^ic^uef.  r..  3ci,3_.  CO  ^■'^• 

{t\  Meai.' de  Sull.  2.  191,  192.  Ano,t]ier,  and  a  very  curious, 
q;ue-ftlon5  a,i-of3  ou.t of  this  cafe;  the  French  contendir.g,  that,  al- 
i-.h;0.uoh  James  niight  remit  the  execution  of  the  man  in  EnglarJ^ 
yet,  beiri^  a  Frenchman,  and  judged  by  i.is  Qwn  tT-ibuKai,  he 
CQiilti:  wot  g^raai  hiui  a  pardoc* 
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^Jnt  citi'zens  Jtad  noblfes  murdered,  and  the  Govern* 
nient  overtarned.  The  fads  were  proved  againU 
Bedmar;  arms  and  fireworks  w^ere  fotmd  in  his  houfe, 
aod  letters  ecncernifig  their  application.  But  tho^k 
the  populace  endeavoured  to  deftroy  him,  the  fenat^ 
protedled  him  from  violence,  and  contented  them* 
felvts  with  fending  hira  to  Miian^  and  r^queflbg  the 
King  of  Spain  to  recal  bifn.  {ti)'-^ln  the  reign  of  King 
James  I.  of  England,  the  Spanifh  Anlbaffadors 
Inoyoja  and  Qo-hnna^  ebdeavoured  to  breed  a  diftlir- 
bance  in  the  cobntry,  by  informitlg  the  Xing  that  the 
Duke  oi  Buckingham  tneant  to  imprifon  him  by  meai^s 
of  the  Parliament,  and  to  transfer  the  regal  authoritj 
to  the  Prince  of  Wales.  Both  the  Court  and  the  Par* 
iiament  deen!ed  this  a  fcandalous  libel,  but  knew  cot 
how  to  proceed  with  the  Ambaiiadon:.' — Sir  Robert 
Cotton^,  who  was  confulted,  wrote  a  traft  called  "  A 
"  P.elation  of  the  Proceedings  againft  Ambaffadors 
*'  who  had  mifcarried  themfelves,"  in  which  he  ajt 
ferts  *'  thatanAmbaifador,  reprefenting  the  perfon  of 
a  Sovereign  Prince,  he  is  by  the  Law  of  Nations  ex- 
empt from  Regale  Tryale ;  that  all  aClions  of  one 
fo  qualified,  are  made  the  ad  of  his  Majicr,  until  he 
difavow  them  ;  and  that  the  injuries  of  one  abfolute 
Prince  to  snother,  is  Fadum  H^fiiliiatiSy  not  Trtajon^ 
fo  much  doth  public  conveniency  prevail  againft  a 
particular  mifchief :"  He  then  Hates  various  examples 
of  Ambaifadors  who  have  had  violence  put  upon 
them  by  zvay  of  prevention  y  rather  than  punifiment  5 
none  of  them  even  amounting  even  to  a  defign  to  try 
them ;  and  then  recommends  that  fome  of  the  chief 
Secretaries  fhould  wait  upon  the  AmbalTador  of  Spain, 
and  by  way  of  advice,  defire  him  to  keep  his  houfe, 
for  fear  of  the  people  ;  that  the  Prince  of  Waies  and 
Duke  of  Buckinghdm  ihould  complain  of  the  calurhny 
in  Parliament  j    that  hath  Houfis  jdiould,    in  confe= 

{u^  St,  R.eal.  Gonjttr.  d%s  Efp.  Contr.  Vem 
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quencc,  wait  upon  the  Ambaffador;  ttr  requft' to 
know  the  authors  of  it,  in  order  to  try  them  Ugally  in 
Parliament ;  that  if  he  refufed,  he  ftiould  then  be 
confined  to  his  houfe,  and  a  formal  complaint  fent 
againft  him  to  the  King  of  Spain,  requiring  fuch  juf- 
tice  to  he  done  upon  hm,  as  by.  the  Leagues  of  amity  and 
the  Law  of  Natiom  is  ttftcal :  If  the  King  refufed,  it 
would  then  be  "  Tranfadlio  Criminis  upon  himfelf, 
"  and  an  abfolution  of  all  amity,  amounting  to  no 
"  lefs  than  war  denounced."  (%v)  This  was  the  opi- 
nion of  the  Englilh  Court,  complaint  was  made  to 
the  King  of  Spain,  and  the  A mbaffador  allowed  to 
depart,  but  without  the  ufual  prefents.  {x) — In  1657, 
a  domeftic  of  Monfieur  de  Thou,  A  mbaffador  of 
France  at  the  Hague,  endeavouring  to  commit  vio- 
lence upon  a  woman  in  the  ftreets,  he  was  detedled 
by  the  patrol  and  carried  to  the  guard  houfe,  iJi  order 
to  be  delivered  to  the  civil  tribunal.  He  was,  however, 
demanded  by  De  Thou,  of  the  Deputies  of  Holland, 
as  a  privileged  perfon,  and  reftored  to  the  municipal 
power  to  receive  jullice  from  the  hands  of  his  Maf- 
ter.  {y) — In  1666,  a  hunting  party  being  made  by 
the  Court  at  Vienna,  a  gentleman  in  the  fuite  of  the 
Spanifh  Ambaflador,  endeavoured  to  prefs  into  a 
place  referved  for  the  nobility,  and  was  ftopped  by 
the  Count  de  Kevenhuller,  who  being  treated  with 
impertinence,  gave  him  feveral  firokes  with  a  cane. 
The  aflront  produced  a  ferious  affray  fome  days  after- 
wards, the  Ambaffador's  train  in  revenge  fetting  up- 
on the  Count  in  his  coach,  firing  into  it  with  pillols, 
and  piercing  it  with  fwords,  by  which  the  coachman 
was  wounded,  and  the  Count  fcarce  able  to  fave  him- 
felf  The  guard  arriving,  the  Spaniards  retreated 
to  the  Hotel  de  Ville,  where  they  defended  them- 
felves   till  two  were  difabled,    and  then  yielded. 

(w)  Cotton's  Remains.  (at)  Wicquef.  i.  393. 

(y)  Aitzem,  L.  27.  ap.  Bynkerfh.  De  For.  Leg.  c,  20. 
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The  Ambaffador  flew  to  fupport  his  domeftics,  and 
£?ideavonred  to  force  the  Hotel  de  Ville  where  they  were 
imprifoued,  but  failing,  went  to  Court  to  demand 
reparation,  which  he  did  in  fuch  infulting  terms,  that 
he  was  himfelf  put  into  confinement.     In  the  end. 
inflcad  of  the  punifhment  of  the  Spaniards,  who  had 
been  guilty  of  the  greateft  outrage,    a  compromife 
was  made.     The  Ambaffador  made  excufes  for  his 
cwn  paffion  towards  the  Emperor,  for  which  he  and 
his  domeftics  were  releafed,  and  the  Count  de  Ke- 
venhuUer  declared  upon  his  honour  that  he  did  not 
know  that  the  perfon  whom  he  originally  firuck  had 
belonged  to  the  Embaffy.  (2) — In  1654,  M.  De  Bafs, 
Miniiter  from  France  to  Crcmwell,  was  accufed  of  a 
confpiracy  againft  his  life.     The  Council  endeavour- 
ed to  make  him  undergo  examination,  but  he  refufed, 
faying,  "  that  although  he  would  communicate  with 
'■'  Cromwell  perlbnally,  and  prove  to  him  that  he 
*'  was  not  privy  to  the  defign;  yet   he  would  not 
"  fubmit  to  interrogatories   before  a  Judge ;  for  be- 
"  ing  a  public  Minifter,  he  would  by  lb  doing  offend 
"  againll  the  dignity  of  his  Mafier,  to  whom  alone 
*'  he  was  accountable  for  his  a<^ions."     The  Coun- 
cil retired  to  confult  what  was  to  be  done  wi!.h  him, 
and  he  perfifling  in  his  refufal  to  anfwer,  they  con- 
tented themfelvcs  with   ordering  him  to  depart  the 
country  in  four  and  twenty  hours,  {a) — la  the  reign 
of  Chai.  les  II.  the  Spanifo  AmbaiTador,  enraged  at 
the  approaching  match  with  TortiigaU  endeavoured 
to  raife  a  fedition  in  the  army,  and  the  people,  by 
fcattering    inflammatory    papers  among    them ;    at 
which  the  King  was  lb  incen(ed,  that  he  ordered  him 
to  depart  the  realm,  and  told  him  that  he  would  fend 
a  complaint  to  his  Mafier,  "  from  whom  he  v^-ould 
"  exped  that  juflice  fhould  be  done  him.""  ijj) — Even 

i'S)  Mem.  Touch,  ks.  Amba.^.  13,7. 
{a)  Thurloe's  State  Pap.  2.  351,  43.7.  "IVkquef.  i.  396, 
•     (^)  Lord  Clarendoii'.-  Life,  90. 
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the  Turks  have  fometimes  acknowledged  the  dodlrine 
we  are  difculTing. — la  1646,  the  Ambaffador  at 
Confiantimple^  was  fummoned  by  the  merchants  be- 
fore the  Divan  to  anfwer  Tome  complaints.  The  Am- 
baffador reprefenting  his  privilege,  the  Grand  Vizir 
faid,  "  he  was  aware  that  it  was  a  thing  unheard  of 
"  to  fummon  an  Ambaffador  before  the  Divan,  which 
"  v/ould  deflroy  the  rights  of  Ambaffadors,  and  the 
"  Law  of  Nations."  It  is  true,  he  was  afterwards 
arreffed  and  fent  home,  but  that  being  folely  owing 
to  the  revolution  in  England,  and  the  arrival  of  a 
aew  IVlinifter,  has  nothing  to  do  with  the  point,  {c) 

And  thus  we  have  quoted  a  variety  of  examples 
"which  are  in  point  to  prove  the  principles  we  have 
adopted.  They  contain  a  number  of  pofttive^  and 
feme  of  them  very  ferious  breaches  of  the  law  of  the 
country  where  the  Ambaffadors  have  reiided,  yet 
fliew  the  fulleit  exemption  from  the  power  of  the  ci- 
vil tribunal.  Some  authors,  indeed,  have  allowed 
that  they  are  exempt  from  anfwering  for  breaches  of 
the  municipal  law,  which  they  call  '■''  Malum  prohi- 
hiiuM ;"'  but  infill  that  nothing  can  prevent  them  from 
being  refponfible  for  crimes  againft  the  law  of  na- 
tions, which  are  mala  per  je.  Thus,  fays  Lord  Coke, 
^'  If  a  foreign  Ambaffador,  being  prorex,  commit- 
«'  teth  here,  any  crime,  which  is  contra  jus  gentium^ 
«*  as  treafon,  felony,  adultery y  or  any  other  crime, 
«*  which  is  againff  the  Lav/  of  Nations,  he  lofeth  the 
*'  privilege  and  dignity  of  an  Arabajfador,  as  unwor- 
<*  thy  of  fo  high  a  place ;  and  may  be  punilhed  here, 
'■'  as  any  other  private  alien,  and  not  to  he  remanded 
"  to.  his  Sover eigne  hut  of  courtejie.  And  fo  of  con- 
*'  tracls,  that  be  good,  jure  gentium  ;  he  muff  an- 
**'■  fwer  here.  But  if  any  thing  be  malum prohihitum^ 
*'  by  an  aft  of  Parliament,  private  law,  or  cullom 
'■'  of  this  Realm,  which  is  not  malum  in  fe,  jure  gen- 
ie) Wicquef,  i.  398. 
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l\'tiiim,  nor  contra  jus  gentium  \  an  Ambaffador  re- 
f*  liding  here  fhall  7iot  be  bound  by  any  of  them."  {d) 
This  opinion,  of  Coke,  is  quoted,  and  reafoned 
upon  as  clear  law,  many  years  afterwards,  when 
more  accurate  do£lrines  had  been  broached,  bv  Mol- 
/ov,  treating  of  the  Law  of  Nations ;  {e  and  by  Co- 
myns  treating  of  the  Law  of  England,  who  gives  it 
full  place  in  his  digeft.  (/)  With  fubmiffion,  how- 
ever, to  my  Lord  Coke,  it  appears  to  me  that  he  has 
not  in  thefe  fentiments  taken  a  very  clear  view  of  the 
fubjetft.  Treafon,  at  leaft,  which  is  a  pcfuh'e  crime 
againft  the  Municipal  Confiitutions  of  a  State,  and 
modified  by  the  law  of  the  land,  cannot  well  be  cal- 
led a  crime  againft  the  Law  of  Nations.  And  hence 
the  opinion  of  Hak,  as  far  as  treafon  by  the  law  of 
England  is  concerned,  is  in  diredl  oppoluion  to  that 
of  Coke  and  Comyns ;  he  contending,  that  if  an  Am- 
baffador  even  ftab  or  poifon  the  King,  and  death 
does  not  enfue  (than  which  nothing  can  be  clearer 
proof  of  treafon,  if  it  Vv'ere  the  cafe  of  a  fubjed) 
though  he  agrees  he  may  be  punifliedj  yet  it  fhall  be 
only  as  an  enemy,  not  as  a  fubjeft.  (g)  Hale,  indeed^ . 
affirms  with  them,  that  by  the  law  of  England,  he 
may  be  tried  for  other  crimes,  Vrhich  are  alfo  againft 
the  Law  of  Nations,  fuch  as  murder ;  and  that  opi- 
nion we  fhall  prefently  have  cccahon  to  examine. 
In  the  mean  time  we  obferve,  that  the  authorities  of 
the  Civilians  quoted,  whether  they  relate  to  the  lav^' 
of  England,  or  of  other  countries,  go  to  the  moll 
complete  and  general  exemption,  let  what  will  be 
the  crime  committed  ;  and  the  cafes  cited  to  fupport 
thofe  authorities,  contain  ftrong  inftances  of  treafon^ 
fdonyy  and  even  murder  itfeif. 

(/))   4d\  Infcit.  153.  (^)  De  Jiir  .  Marit.  1^9. 

(/)  Comyns  Dlcr.  Ar!.  AmbafT. 
(^)..HalesPlor  the  Cr,  i.  97. 
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There  is,  however,  one  cafe  on  the  records  of 
Europe,  which  feems  to  militate  againft  the  doclrine 
in  queftion,  and  which  we  fhould  be  unjuft  to  our 
fubje6l  if  we  did  not  examine.  It  is  that  of  Don 
Fantaleon  Sa,  brother  to  the  Portugueje  Ambaffadcr 
in  England,  in  the  time  of  Cromwell,  who  was  in- 
di6led,  tried,  found  guilty,  and  executed  for  an  atro- 
cious murder. 

Of  this  cafe  I  fliall  firft  reiate  the  fads,  and  after- 
wards the  opinions  upon  it  which  many  lawyers  and 
Civilians  have  entertained.     On  the  firft  of  Novem- 
ber, 1653,  6'^,  and  two  others  of  the  EmbalTy,  talk- 
ing of  fome  matters  in  the  new  Exchange,  were  fet 
right  as  to  a  fadl  by  one  Colonel  Gerhard.     Ov.q  of  | 
them  gave  him  the  lye,  and  a  fcuffle  enfued,  in  which    ' 
Gerhard  was  feverely  wounded,    and  would  have 
been  killed,  had  it  not  been  for  another  gentleman, 
who  drew  in  his  defence.     The  Portuguefe  refolved 
iipon  revenge,  and  a  more  atrocious  or  deliberate 
fcheme  could  not  be  devifed.     They  came  on  the 
next  night,  to  the  number  of  fifty,  to  the  nevv'  Ex- 
change,   armed  with  fwords,  piliols,  and  coats  of 
mail  and  attended  by  tv/o  or  three  coaches  with  am- 
munition, coniifting  of  hand  grenadoes,  bottles,  and 
little  barrels  of  pov/der,  and  bullets.     Their  fcheme 
feems  to  have  been,  to  have  murdered  every  one 
promilcuoully  ;  being  faid  to  have  put  every  one  to 
flight,  and  to  have  piftoled,  cut,  and  vv-ounded  many! 
In  this  fituation,  a  Mr.  Greenaway  coming  to  fee 
what  was  the  matter,    they  Ihot   him   through  the 
head,    and  wounded  Colonel  Mayo,    and  JVIeirrs. 
Howard  and  Carter,  who  were  paffing  by.     It  was 
not  till  this  time  that  the  horfe-guards  came  and  took 
feveral  of  them  to  prifon,  the  reft  retiring  home  f  ring 
at  the  guards.     The  Ambaifador  was  afterwards  re- 
quired to  deliver  up  others  of  the  delinquents,  v/hich 
he  complied  with,  and  his  brother  was  among  them. 
He  interceded  for  his  brother,  but  Cro77izvcIl  refolved, 
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if  he  could,  to  try  him  by  the  Law  of  the  Land.  (Ji) 
He,  therefore,  confulted  the  moft  eminent  of  the 
profelTors  of  the  civil  law,  to  fettle  how  fuch  a.  barba- 
rous murder  might  be  punifhed.  But  thele,  difa- 
greeing  among  themfelves,  he  left  the  deciliou  of  the 
aflair  to  a  court  of  delegates,  confining  of  the  Chief 
Juftice,  and  two  other  Judges,  three  JNoblemen,  and 
three  Dodlors  of  the  Civil  Law.  Before  tnefe,  Sa 
was  examined.  At  firft  he  was  fuppofed  to  be  a  col- 
league in  the  Embaify,  and  he  vaunted  hirafelf  that 
he  was  the  King's  Ambaliador,  "  and  fubject  to  the 
jurifdidion  of  no  one  elfe,"  He  was  made,  howe- 
ver, to  produce  his  credentials,  by  which,  all  that 
could  be  proved  was,  that  the  King  intenacdm  a  little 
time  to  recal  his  brother,  and  to  give  him  a  commif- 
iion  to  manage  his  affairs  in  England  This  being 
judged  infufficient  to  p.ove  him  an  AmbaiTador,  he 
was,  without  any  farther  regard  to  the  privilege  of 
that  charader,  ordered,  as  well  as  all  the  reil,  to  plead 
to  the  iudidlment. 

Such  is  the  accurate  llatem.ent  of  the  affair  till  it 
came  to  a  Jury,  as  it  appears  from  the  account  of 
Zouch,  a  Civilian  of  eminence,  and  himfelf  a  dele- 
gate in  the  caufe  ;  (7)  and  I  have  been  thus  particular 
in  thefe  preliminary  fteps  of  it,  in  order  the  better  to 
afcertain  what  was  the  real  opinion  of  the  Eiigliih 
lawyers  upon  the  main  point  in  que" Hon.  For  I  think 
it  is  evident,  from  this  account  of  the  matter,  (and 
one  of  more  authority  can  hardly  be  met  with),  that 
had  Sa  been  a61ually  /hnhajfad.r,  inflead  of  forming 
partof  they^^'Vf,  the  proceedings  againft  him  would 
have  been  the  fame  with  thofe  in  the  caies  ci.ed 
above.      All,   therefGre^    that  can  fairly  be  drawn 

(Ji)  This  account  is  taken  from  Lcri  Sorn^rs  T  acls,  lo-  65. 
et  inf. 

(t)  Vide  Zouch.  Solut.  Quefuor.is,  de  Leg-,  delinq.  Jud.  Com- 
pet.  in  pr?ef.  Sz  was  tried  by  a  jury  under  a  Coin.miuon  of 
Oyer  and  Terminer.     Hale  PI.  of  the  Cr.  i.  59. 
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from  this  precedent,  as  to  the  decijion  of  the  then  exijl- 
ing  law  of  England  iSj  that  thefuite  of  an  Ambaffador, 
if  they  committed  murder,  Avere  liable  to  be  tried 
for  it  by  the  Courts  of  the  Country.     Zoucb  aiicrts 
exprcfsly,  that  his  own  opinion  upon  the  main  quef- 
tion,    founded  upon   Grofms,    and  the  tef  authors 
Agreed  with  them  as  to  the  exemption  of  Ambaffa- 
dors  themfelves ;  and  it  fhould  appear,  from  his  So- 
iutio  Quellionis,  that  if  Sa  could  have  proved  that 
he  was  an  a6lual  Ambaffador^  his  plea  before  the  de- 
legates would  have  been  allowed.     In  the  courle  of 
his  work  alfo,  he  examines  the  Bifhop  of  Rofs's  cafe, 
and  the  opinions  of  the  £nglifh  Civilians  upon  it,  fo 
often  cited-,  and  blames  thofe  opinions  in  the  moft 
unequivocal  terms.     It  is  true,  it  ought  to  be  obferv- 
ed,  that  he  differs  from  Grotius  in  his  opinion,  on  the 
immunity  of  the/z^/V^,  but  as  that  point  is  not  now  be- 
fore us,  I  fliall  not,  by  endeavouring  to  fettle  it,  in- 
terrupt the  courfe  of  the  prefent  reafoning. 

An  attention  to  the  particulars  of  this  nice  cafe,  as 
thus  recorded,  will  probably  lead  us  to  review  the 
opinions  upon  it,  entertained  by  men  of  the  very  firfl 
authority  in  the  law  of  Er gland,  with  confiderable 
caution ;  though  it  is  not  but  with  extreme  diffidence 
that  we  venture  at  any  thing  like  an  examination  of 
the  fentiments  of   Bale  and  Fofer.      Keverthelefs, 
fupported  as  we  are  by  fuch  a  number  of  clear  caFes 
demonftrative  of  the  Law  of  Nations  on  the  other 
fide;  and  more  particularly  by  this  account  of  the 
circumftances  of  Sa^s  cafe,  the  only  one  on  which 
Hale  has  relied;  we  cannot  help  fufpending  cur  judg- 
ment, notwithftanding  the  cpiulons  of   thofe  great 
men.     Lord  Hak,  in  that  part  of  his  work  which 
treats  of  the  proceedings  authorized  by  the  law  of 
England  againft  Ambalfadors,  reils  the  Vt'hole  upon 
cafes.    Upon  thefe  cafes  it  is,  that  he  relies  for  au- 
thority in  faying  that  an  Ambaffador  committing 
treafon  can  only  be  treated  as  an  enemy,  and  not 

tried 
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tried  as  a  fubjecf^.  Upon  this  one  cafe  (of  Sa'i  alfo 
it  is,  that  he  founds  his  pofition,  "  That  if  the  Am- 
"  baffador,  or  his  alTociates,  commit  any  other  ca- 
"  pital  offence,  as  rape,  murder,  or  thefts  they  may 
"  be  proceeded  againft  by  indidment  in  the  ordinary 
**'  com-fe  of  juilice,  as  other  aliens  committing  lik^ 
"  offences."  r^) 

But  if  we  are  right  in  what  w'e  have  fhewn  to  be 
the  true  extent  of  the  precedent  of  Sa  ;  though  it 
may  apply  to  the  ajjociates  of  an  Ambaffador,  it  can- 
not apply  to  the  Ambaffador  himfelf.  For  authority 
to  try  him  for  rape,  or  theft.  Hale  quotes  no  cafe  at 
all- 

Fojler,  in  one  fenfe,  goes  not  fo  far,  in  another 
goes  farther  than  Hale,  in  the  deduction  of  his  opi- 
nion. He  goes  not  fo  far,  inafmuch  as  he  does  not 
quote  a  particular  cafe  as  the  ground  of  an  opinion, 
which  it  will  not  warrant  in  all  its  extent.  He  gees 
farther,  in  refling  his  fentiments  u\)oi\  general  vtz.{on.- 
ing,  drawn  from  the  abllracl  fubjed,  which  never 
can  be  precife  or  fixed  enough,  if  deftitute  of  cafes, 
to  fay  what  is  and  what  is  not  the  municipal  law% 
*'  But  for  murder,"  fays  he,  "  and  otlier  oiiences  of , 
"  great  enormity,  Vv^hich  are  againfi;  the  light  of  na- 
''  ture,  and  the  fundamental  law's  of  all  fociety,  the 
''  perfons  mentioned  in  this  fedion,  are  certainly 
"  liable  to  anfwer  in  the  ordinary  courfe  of  Juftice, 
"  as  other  perfons  offendin/in  the  like  manner  are.  For 
"  though  they  may  be  thought  not  to  owe  allegi- 
"  ance  to  the  Sovereign,  and  fo  to  be  incapable  of 
"  committing  high-treafon,  yet  they  are  to  be  confi- 
"  dered  as  members  of  fociety,  and  confequently 
"  bound  by  that  eternal  univerfal  law,  by  which 
^'  all  civil  focieties  are  united  and  kept  together." 

0) 


{k)  Pleas  of  the  Crown.  1.  99. 
(0  Fofter's  Crown  La/^^  iS^. 


This 
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This  reafoning,  if  confidered  merely  in  the  ab- 
flrad,  and  applied  to  a  fubje6t  which  was.  Res  Inte- 
gra, is  excellent.  As  applied  to  municipal  conftitu- 
tions,  or  even  to  the  Lazv  of  Nations,  as  far  as  cuf- 
tom  is  concerned,  it  ca.nJ}rove  nothing.  For  though 
no  one  can  deny  its  foundnefs  as  a  general  rule,  yet 
he  fhews  no  caufe  why  exceptions  may  not  be  made 
to  it,  even  for  the  purpofe,  namely,  the  benefit  of 
fociety,  which  is  the  very  foundation  of  its  fpundnefs. 
That  there  may  be  cafes,  in  which  perfons  ofi'ending 
againft  the  light  of  nature,  may,  andpughtto  be  fuf- 
fered  to  be  exempt  from  trial,  u-e  have  already  en- 
deavoured to  fhew  in  treating  of  the  inviolability  of 
Sovereigns  -,  but  this  reafoning  would  apply  equally 
■well,  if  it  was  fuppofed  to  be  tinive?fci/,  againll  the 
immunity  of  Sovereigns  therafeivqs  ;  "  for  they  alfo 
are  members  of  fociety,  and  confequently  bound 
by  that  eternal  univerfal  law  by  which  all  civil  focie- 
ties  are  united  and  kept  together."  If  therefore  it 
be  faid,  without  any  ftatute  quoted,  or  any  cafe  re- 
cited, that,  an  Ambaffador  may  be  tried  in  this  coun- 
try for  murder,  folely  becaufe  it  is  a  crime  againfl  the 
/igkt  of  nature,  and  the  laiv  of  the  land  punifhes 
murder  in  other  foreigners  ;  with  equal  truth  it  ought 
to  be  faid,  that  the  Sovereign  may  be  tried  for  mur- 
der, which  he  cannot  be.  From  any  thing  therefore, 
which  Fofter  has  laid  down  concerning  this  point, 
there  is  nothing  in  it  which  appears  fo  univerfally 
binding,  as  to  preclude  all  exception;  and  that  the 
cafe  of  an  Ambaflfador  committing  murder  luas  not  an 
exception,  fhould  have  been  proved  by  cafes,  which 
Fofier  has  not  endeavoured  to  fhew.  V/hereas, 
there  are  againft  him  both  reafon  and  cafes,  which 
w-e  have  fhewn,  and  we  may  perhaps  therefore  be  not 
far  wrong  in  conlidering  thefe  tenets,  tohe  notfufficient-- 
Jy  made  out  as  forming  part  of  the  laiv  of  England,  (w) 

The 

\rn)  Blackfione,  mentioning  this  dodrine   of  i'l^i??-,  obferves 
'diZifcr'/nerly  it  v.as   upheld  both  by    our  common  lawyers  and 

civilian?. 
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The  great  difficulty  feems  to  be,  in  being  able  to 
reconcile  how  it  can  be  poflible  for  a  man,  guilty 
of  fo  atrocious  a  crime  as  murder,  to  be  exempt  from 
trial.  This,  however,  is  not  adually  the  queftion. 
It  is,  fimply,  why  he  fhould  be  exempt  from  trial  in 
the  country  where  he  commits  the  murder.  For  it  is  fo 
far  from  being  pretended  that  he  fhould  htfecure  from 
punifhment,  that  it  is  inlifled  he  fhould  be  fent  home 
to  be  tried  by  his  own  laws  ;  and  in  cafes  of  crimes 
really  againft  the  light  of  nature,  they  would  natural- 
ly provide  for  his  trial,  as  well  as  thofe  of  the  country 
where  he  committed  the  crime.  Probably  it  may  be 
urged,  that  his  own  mafler  could  have  no  cognizance 
of  the  affair,  the  murder  having  been  committed  out 
ofhisjiirifdidmu  In  anfvver  to  this  we  may  obferve, 
foil,  that  this  will  depend  upon  the  particular  confti- 
tution  of  his  own  country  ;  fccondly,  that  the  Sove- 
reign having  Jurifd/^fhn  in  the  country  where  the  crime 
was  perpetrated,  waves  his  right  to  try  him,  in  fa- 
vour of  his  own  Sovereign,  and  even  demands  that 
trial  as  a  matter  of  juftice  ;  thirdly,  that  whatever 
may  be  the  conftitution  of  his  own  country,  with 
refpedlto  itsiurifdi£tion  over  common  fubjeds  abroad, 
yet  ArabaflTadors  never  lofe  their  fubjeclion  to  their 
ow^n  courts  of  juflice  at  home,  during  their  tempora- 
ry abfence  ;  the  whole  of  our  reafoning  being  found- 
ed on  this  very  circumflance,  that  they  are  allowed 
to  be  confidered  as  Jiili  enjoying  the  proteclion  of 
their  own  community,  though  dwelling  within  the 
bofom  of  another.     And  hence  the  children  of  an 

civilians.  He,  however,  quotes  only  common  lawyers — Bul« 
flrode,  Rolle,  Coke  and  Fofter.  The  only  civilians  were  pro- 
bably the  five  me»tioiied  by  Camden  in  the  cafe  of  the  Biihop  of 
i?t)/s,  whofe  authority  as  ws  have  issn  was  impugned  hy _Zoiic.h 
in  the  next  century.  At  any  rate,  Blackflone  confiders  it  as  Old 
Lata,  and  concludes  that  whatever  may  formerly  have  been  the 
praflica,  this  country,  as  vreii  as  the  reft  ot  Europe,  feem,  for  a 
century  paft,  to  have  piirfued  the   obinlan  of  Grotius.     Coiriment.. 

I- -53.  254- 

Ambaflador, 
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Ambaflador,  bom  during  the  embaffy  abroad,  aie 
allowed  all  the  fame  rights  which  birth  place  could 
give  them  at  home ;  and  an  Ambaflador  himfelf  is 
fuppofed  to  enter  upon  all  advantages  that  may  have 
occurred  to  him  while  abfent,  without  the  interven- 
tion of  the  right  of  poflliminium.  It  is  therefore, 
by  no  means  the  intention  of  the  law  of  nations,  to 
confer  a  perfedl  indemnity  upon  an  Ambaflador  com- 
mitting a  crime  which  is  malum  per  fe  j  but  only  to 
exempt  him,  pro  tempore^  from  trial. 

And  thus  we  have  endeavoured  to  examine  this 
diiRcult  fubjecl,  and  to  fettle  in  particular,  all  the 
various  interpretations  which  the  cafe  of  Don  Pania- 
hon  Sa,  is  fairly  capable  of  receiving.  The  refult  is, 
that  however  it  may  militate  againft  the  exemption 
from  trial  in  the  fuite ;  yet  it  proves  nothing,  either 
one  way  or  the  other,  if  fairly  atter.ded  to,  with  ref- 
pe6l  to  the  Ambaflador  himfelf. 

Of  all  the  other  cafes  in  which  violent  hands 
bave  been  laid  upon  an  Ambaflador, .  (and  there  are 
many  of  them  fcattered  up  and  down  the  various  hif- 
tories,)  not  one  amounts  to  a  regular  trial;  but  they 
are  either  the  confequence  of  llieer,  undeferved  vio- 
lence,  or  punidments  via  hoftilitatisy  for  attempts 
againft  thefafety  of  the  State.  (?/) 

Much  of  what  has  been  Aiid,  will  difcover  the 
true  way,  in  which  the  reafon  and  cuftom  of  our 
nnceftors  have  thought  it  right  to  proceed  againft  of- 
fending Ambafladors ;  but  as  there  may  really  be 
cafes,  in  which  there  is  not  actually  time  to  prevent 
the  explofion  of  mifchief  that  may  have  been  con- 
trived, unlefs  the  Government  oSended,  takes  upon 
itfelf  to  adl,  it  has  alvv'ays  been  held  lawful,  or  ra- 
ther the  neceility  of  the  times  has  excufed  it  in  ihofe 
cafes,  to  interfere  in  a  violent  and  forcible  manner. 
Thus,  in  fome  cafes,  Ambaifadors  have  been  ccn- 

(^)  Vidt:  Bjnkerfh.  De  For.  I.e^.  c  l8.  ad.  Init. 

fined 
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iined  to  their  houfes ;  or  befet  with  guards  ;  or  forci- 
bly Tent  away ;  and,  where  the  neceffity  is  very  ur- 
gent, they  miiy  even  be  put  to  death.  But  this  has 
always  been  by  way  of  fe/f  defence^  not  of  trial  or 
puniihment ;  it  has  been,  as  it  were,  in  open  war, 
and  as  a  declared  enemy,  authorifed  as  fuch  by  the 
aggreflion  of  the  ArabalTador  ;  never  as  a  power 
claiming  a  regular  jurifdiction  to  bring  him  to  trial. 
(0)  It  is  exadtly  the  fame  fort  of  cafe  which  we  be- 
fore contemplated,  when  we  fuppofed  an  hereditary 
Sovereign,  (who  was  therefore  for  ever  inviolable 
as  to  law,  under  every  crime  he  might  commit,  j  to 
become  a  monjier,  and  trample  upon  all  the  rights  of 
the  fubjecl ;  in  v.  hich  cafe  we  held  it  aliov/able, 
(though  allovvable  folely  by  the  law  of  force,  not  of 
ihe  conftitution,)  for  the  fubjedl  to  defiroy  the  tyrant 
if  he  could,  v.^iihout  pretending  to  feize  or  to  judge 
him,  hy  any  juridical  procefs.  It  may,  indeed,  be  com- 
pared to  the  cafe  of  a  private  man,  who,  in  a  well 
regulated  country,  being  fet  upon  by  a  thief  or  a 
murderer,  it  is  allowable  for  him  to  refill,  and  even 
to  kill  him  ;  but  if  he  overpovv-er  him,  he  never 
can  bring  him  to  trial  before  himfelf,  but  mu ft  deli- 
ver him  to  the  tribunals  of  the  country. 

Of  thefe  various  manners  of  proceeding,  there 
are  many  examples,  fome  of  which  may  be  found  in 
the  cafes  already/  cited  to  prove  the  exemption  from 
the  municipal  jurifdidion,  and  moft  of  them  are  fet 
forth  at  large  in  the  writers  we  have  fo  often  cited. 
I  fhall  therefore  but  mention  one  other,  of  modern 
date,  and  which  happened  in  our  own  country.  On 
the  29th  of  January,  17 17,  the  Government  of  Eng- 
land having  certain  information  of  a  confpiracy  to  in- 

(c)  Sane  occlui  poterit,  non  per  modum  piense,  fed  per  modum 
raturalis  defenfionis.  Grot.  D.  J.  B.  et  P.  2.  18.  4.  7.  So  a'fc, 
Huber.  De  Jur.  Civ.  3.  12.  32,  33.  Quin  etiam,  fi  jpfo  faflo 
vim  inferant,  vi  iliis  refifiitur,  e:  i\  cadant,  jure  cael]  intelli- 
guatur. 

vade 
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V3.de  the  country  and  dethrone  the  King,  contiived 
hy  Gyllenlur^,  the  Ambaiiador  of  tSwc.'r^c;?,  at  that 
time  at  peace  with  Great  Britain  ;  they  ordered  the 
arreil  of  that  luiniCjer,  which  was  accoi-dingly  e9e6l- 
ed.  General  W{2ds  and  Colonel  Blakency  to  v/hom 
the  charge  was  entruiled,  found  hira  making  up  dif- 
patches,  -vviiich  they  told  him  they  had  orders  to 
leize;  and  they  even  inlifted  upon  fearching  his  cabi- 
net, which,  upon  the  refbfal  of  his  Lady  to  delivei' 
the  keys,  they  adually  broke  open.  Gyllenhurg 
complained  of  thefe  proceedings,  as  a  direcl  breach 
of  the  Law  of  Nations,  and  fonie  of  the  Foreign 
Minifters  at  the  Court  of  London  exprelTed  them- 
f-ilves  to  the  fanieeSe^l: ;  upon  which  the  Secretaries 
of  State,  Methueny  2Ci>A  Stanhope,  wrote  circular  let- 
ters to  them,  to  ailign  reafons  for  the  arrefl,  which 
fatisSed  them  all  except  Montkone,  the  Spanifh  Am- 
baifador,  who  in  his  anfwer  obferved,  that  he  was 
forry  no  other  way  could  be  fallen  upon  for  preferv- 
ing  the  peace  of  the  kingdom,  than  that  of  the  ar- 
reft  of  a  public  Minifler,  and  the  feizure  of  his  pa- 
pers, ivhich  are  the  repofitories  of  his  fecrets,  two 
fa£ls  which  feemed  fenlibly  to  wound  the  Law  of  Na- 
tions. (/))  The  obfervatian,  how^ever,  anfwers  it- 
ielf  j  fuice  the  confeffion  that  there  was  no  other  way^ 
proves  that  this  extremity  w^asthe  fimple  confequence 
of  thofe  univerfal  laws,  which  ever  will  and  muft 
overcome  all  other;  I  mean  legitimate  neceffity, 
snd  felf  defence. 

Upon  'ie\t  defence,  however,  a  very  grand  quefli- 
on  arifes,  namely,  what  ihall  conilitute  that  fort  of 
neceffity  which  may  authorife  us  to  put  a  public   Mi- 
nifter  to  death  ?  Or,  more   particularly,  how  far  in 
punifiiment  we  may  proceed,  according  to  the  given 

(/)  Tjndal.  Contin.  of  Rap.  The  procee(iine;s  againft  G/l  • 
lenburg  are  quoted  by  ByiikerflioeV  to  prove  his  opinion.  De 
For.  Lea.  c,  iS. 

circumftances 
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ciicumftances  of  the  cafe  ?  This  queftion  has  former- 
ly called  forth  very  ferious  difcuffions  from  the  Ju- 
rifts,  and  fome  have  gone  fo  far  as  to  fay  that  an  Am- 
balfador  may  be  put  to  death,  becaufe  while  alive, 
even  though  baniihed,  it  may  be  impoffible  to  crufh 
a  confpiracy  which  he  may  have  left  behind  him.  {q) 
I  confefs,  however,  that  I  think  it  not  only  difficult 
to  treat  of  this  fuppofed  cafe  ;  but  that  all  difcuffion 
whatfoever  about  a  matter  fo  vague,  is  dangerous 
and  chimerical.  It  is  to  deftroy  the  whole  fabric 
concerning  the  immunity  of  Ambalfadors  which  has 
been  raifed  ;  for  although  that  immunity  is  alferted 
in  the  moft  general  terms,  and  in  all  cafes  except 
that  of  neceffity,  (which  can  never  be  forefeen  !)  yet 
we  here  fee  a  fet  of  predicaments,  attempted  to  be 
laid  down  Z'^r^ /z.?;:^:/,  in  which  the  immunity  fliall 
not  have  place.  Ever  to  fay  before  hand,  what  fliail 
conftitute  the  enaS.  particu/ars  of  a  cafe  of  neceffity, 
is  aim.oft  impoffible  :  fuch  particulars  are  omitted 
out  of  every  code  of  law,  from  the  very  impoffibili- 
ty  of  foreleeing  them  ;  for  could  they  be  forefeen, 
they  would  no  longer  form  the  cafe  of  neceffity,  but 
be  provided  againft  by  the  law.  On  the  fubjed  be- 
fore us,  there  might  be  furnifhed  a  long  lift  of  vary- 
ing opinions.  One  holds,  that  an  Ambaffador  is  to 
be  punifhed  for  crimes  adually  committed,  but  not  for 
thofe  which  are  merely  projided.  Another,  that 
although  he  is  privileged,  yet  if  he  commit  guilt, 
his  privilege  may  be  taken  from  him,  and  he  may 
then  be  puniffied.  A  fophifm  which  needs  no  com- 
ment. A  third,  that  he  is  inviolable  for  crimes 
which  are  merely  immoral,  but  not  for  crimes  againft 
the  ftate  ;  that  in  the  one  cafe  he  mufl:  be  fent  back  to 
his  mafter,  in  the  other  retained  for  punifhrnicnt, 
'*  provided  there  is  reafon  to  expedl  that  his  mafier 
**  will  not  inflid   it."      A  fourth   that  he  may  be 

(?)  Barbeyrac.  Net.  l.  ad  Bynk.  For.  Leg,  c.  24. 

punilhed. 
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puuiilif  d,  '*  provided  there  is  no  great  necelfity  to 
"  cultivate  the  friendfhip  of  his  Sovereign/'  (r) 
All  this,  it  is  obvious,  is  too  vague  to  come  under 
any  thing  like  one  certain  rule  or  meafure,  and  it 
would  be  vain  to  confider  it  as  any  part  of  law. 
Much  better  therefore  v.ill  it  be  to  content  ourfelves 
with  the  opinion  of  Van  Bynkerflioek  upon  the  fub- 
jedt,  that  the  only  cafe  in  which  we  may  fairly  kill 
an  Ambaifador  is  when  we  really  cannot  fave  our- 
felves v.ithout  it — a  cafe  which  he  farther  illuflrates 
hy  fappoling  this  Miciiler  himfelf  to  be  armed 
againft  us  and  to  die  in  open  tumult,  (s) 

So  much  then  for  the  inviolabily  of  AmbaiTadors 
themfelves.  The  exemption  of  ihtir  fnite,  is  aquef-^ 
tion  not  fo  generally  decided.  It  is,  however,  to  be 
found  fully  laid  down  in  GrotiuSy  who  upholds  it  in 
exprefs  terms  ;  (/;  is  follov.'ed  by  V/icguefcrt^  (ti) 
Huber,  (v)  Bynkerjhock,  (i::)  and  Vattely  (x)  and  is 
fupported  by  numerous  cafes.  Of  thofe  that  hai-e 
been  already  cited,  the  cafes  of  the  domeilics  of 
'Rockpot,  of  Stilly,  of  De  "Thu,  and  of  the  Spanifh 
Ambaifador  at  Vienna,  are  exadtly  in  point  j  and 
hence  therefore,  when  at  the  Congrefs  at  i\i?negi.ien , 
in  the  laft  century,  the  afiemblage  of  fo  many  pri- 
vileged perfons  as  compofed  the  trains  of  the  Am- 
balfadors  might  have  been  detrimental  to  the  peace 
of  the  city,  it  was  agreed  by  the  Ambalfadors  them- 
felves,  that  they  fiiould  vvave  their  right  to  prote<5l 
their  fervants,  and  the  magiflracy  of  the  town  was 
allowed,  by  cofifent,  to  do  ju  ft  ice  among  them,  (j)') 
At  the  fame  tim.e  the  law  of  England  feemis  to  have 

(r)  Vide  Bvnkerfli.  De  For.  Leg.  c.  24. 

(5)  Sc-ci  lere  fernper  res  allter  i'alva  effe  pcteft,  li   non  manu 
a^at  lesfatus,  et  tumuituaria  csede  I'uccumbat.     De.   lor.    Leg.  c. 

2i. 

\i)  D.  T.  B.  et  P.  2.  18.  7.  "      {ii)  De  I'Ambafs, 

{■a)   De'jur.  Civ.  3.  12.  28.  (n)   De  For.  Leg.  c.  20, 

Ix)  L.  4.  S.  120  (v)  Teir4>!c's  Mem.  167.',  1679. 

1  made 
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made  an  exception  to  it,  in  criminal  matters,  in  the 
cafe  of  6Vz,  and  the  opinions  of  Hale ;  and  I  fii:!d  one 
other  ftrong  exception  to  it,  in  a  remarkable  tranfac- 
tion  in  Spain,  in  the  fixteenth  century. 

A  criminal  at  Madrid  in  the  time  of  Philip  II. 
having  efcaped  from  Juftice,  took  refuge  in  the  hcufe 
of  the  Venetian  Ambaflador,  and  was  purfued  by  an 
officer,  who  was  told  from  a  window  by  the  Ambaf- 
fador  himfelf  to  enter  the  houfc,  but  who  was  imme- 
diately fet  upon,  ill-treated  and  dri\^eu  away  by  the 
gentlemen  and  fervants  of  the  embaflfy.     The  Officer 
complained  to  the  Prefident  of  Cajiile,  who  rook  in- 
formation of  the  whole  afiair,  and  ordered  the  Pro- 
vofts  to  fend  and  feize  the  delinquents.      Hearing 
that  they  were  to  be  refifted,  the  Provoils,  inflead  of 
fending,  went  themfelves,  and  upon  entering,  found 
the  Ambaffador  armed  with  fword  and  buckler,  and 
the  whole  fuite  prepared  to  oppofe  them.     They  ne- 
verthelefs  ixjithotit  violence,   contrived  to  amufe  the 
perfon  of  the  Ambaifador,  while  their  Oixicersfei zed 
leveral  delinquents,  among  whom  \x3.s  Badoara  one 
of  his  relations.     Thefe  were  tried  by  the  tribunals 
of  the  country.     Badmra  was  condemned  to  be  be- 
headed ;  feveral  valets  to  be  hanged  ;  and  others.to 
be  flogged  ;  and  the  king  wrote  to  the  Republic  of 
Venice,  and  to  all  other  Chriftian  Powers,  acquaint- 
ing them  that  bis  will  and  deiire  was,  "  that  when 
''  his  AmbalTadors  commited  any  crimes  unworthy 
"  of  their  ftation,  they  fhculd  be  f-ripped  of  their 
"  privileges  and  judged  by  the  laws  of  the  kingdom 
"  where  they  rehded."  {2) 

This  cafe  is  as  ftrong  as  it  is  poffible  to  be  againft 
the  pohtions  in  queftion-  It  is  to  be  found  in  Antho- 
ny Vera^s  Par  fait  Ambaffadeur,  and  Wicquefcrt  endea- 
vours to  fhake  its  authority  by  faying  he  never  met 
with  it  in  any  other  hiftory.  It  is  hovrever  alfo  to 
be  found  in  Wottori's   account  of  Chriftendom,  {a) 

(;;)  De  Callkres  Man  de   Negoc  £-191.         (a)  Fo.  211. 

and 
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and  the  Legatus  of  Frederick  MarJJaer.  (h)  De  Cal^ 
lieres  feems  content  in  thinking  that  juftice  was  done, 
and  yet  "  the  dignity  of  an  AmbalTador  preferved." 
{c)  But  according  to  all  the  foregoing  reafoning, 
whatever  may  have  become  of  the  AmbalTador  him- 
felf,  it  muft  be  confeffed  that  the  whole  law  concern- 
ing the  inviolability  of  Embaflies  as  we  have  review- 
ed it,  was  abfolutely  deftroyed.  All  then  that  we 
can  fairly  fay  upon  this,  and  the  cafe  of  Sa,  is,  that 
the  one  happened  before  the  do6lrines  which  relate 
to  the  fuite  were  well  underftood  or  dilfeminated  ; 
and  that  the  other  forms  an  exception  to  the  general 
ufage,  which  will  not  impugn  the  general  law. 
Since,  according  to  the-  obfervation  of  Bynkerfhoek, 
upon  one  of  thefe  very  examples,  "  one  lingle  deci- 
"  fion,  of  one  lingle  State,  caimot  do  away  the  Law 
"  of  Nations  itfelf "  {d) 

I  cannot  quit  this  interefling  and  remarkable  fub- 
je6l  without  obferving,  that  the  privileges  in  quefti- 
on  have  been  carried  by  fome  to  an  extent  even 
greater  than  that  which  we  have  been  examining.  In 
the  Treatife  of  Vatte/,  we  find  the  following  politi- 
ons  : — That  although  the  Sovereign  to  whom  an  Am- 
balTador is  addreifed,  is  particularly  called  upon  to 
prote6l  him  in  his  privileges  ;  yet  that  the  fame  du- 
ty extends  to  other  Sovereigns  to  whom  he  is  not  ad- 
dreffed,  but  through  whofe  country  he  is  obliged  to 
paTs  for  the  purpoies  of  his  miffion.  To  infult  him, 
fays  Vattel,  is  to  affront  his  malier  and  his  whole 
nation  ;  to  arrell  him,  or  to  oifer  violence  to  his  per- 
fon,  is  to  wound  the  rights  of  Embaflies  which  belong 
to  every  Sovereign.  ( e) 

This  dodvine  arifes  out  of  fome  coniiderations 
upon  the  cafe  of  Riijcon  and  Fregozey  Ambaffadors 

{b)  Lib.  2.  Diff.  13.  (c)  De  Call,  ut  fup. 

{d)  Setl  una  unius  Regis    fe.Ttsr/Ja,    non  efficit  Jus  Gentium. 
De  For.  Leg.  c.  19. 
{e)  Vattei.  4.  7.  Jiil. 

r>.  of 


THE  SEVENTEENTH  CENTtRY.         '    335 

of  Francis  I.  of  France,  the  one  to  the  Porte,  tlie 
other  to  Venice.  Thefe  Minifters  palling  down  the 
Po  in  their  paffage,  and  being  fufpe^ed  of  bearing" 
difpatches  prejudicial  to  the  intereds  of  the  Empeior 
Charles  V.  were  fet  upon  and  murdered,  apparently 
by  the  orders  of  the  Governor  of  Milan.  But  tlit: 
Emperor,  although  at  that  time  at  peace  with  Fran- 
•  CIS,  appears  not  to  have  been  inclined  to  puniih  the 
authors  of  the  murder.  Upon  this  tranfaition  VaUel 
obferves,  that  it  was  an  atrocious  attempt  againll 
the  Law  of  Nations  ;  that  Frakgis  had  not  only  a 
very  juft  caufe  for  war  againft  the  Emperor,  but  alfo 
to  demand  the  alTillance  of  all  other  nations  in  its  fup- 
port.  For  it  was  an  affair,  not  of  two  individuals, 
Vvho  each  of  them  luppofed  they  had  right  on  their 
iide  ;  but  of  ^7/  States  wkatfoe'-jer,  who  were  intereil- 
ed  in  maintaining  the  rights  of  EmbalTy.  (f) 

It  perhaps  does  not  fall  exadly  within  the  feope  of 
this  Treatife,  to  examine  whether  this  opinion  is 
really  law  as  it  is  received  at  prefcnt.  But  vre  may 
venture  to  obferve,  that  in  this  pofit'on,  Vattel  ftands 
fole.  At  leaft  all  the  authors  en  the  Lav/  of  ^Jati- 
ons  who  have  preceded  him,  after  difcufling  the 
point  at  length,  have  come  to  a  concluficn  dire£tiy 
the  reverfe  of  his  ;  and  that  which  they  have  con- 
cluded, is  fupported  by  a  great  variety  of  cafes,  botli 
of  an  antient  and  a  recent  date.  Thus  Alh&rkus 
Gentilis,  upon  this  very  cafe  of  Rhicon  and  F?-egoz;<:, 
obferves  merely  "  Probrofam  id  Carolo  fuifiTct."  (-f^) 
Sed  alia  Queftio  eft,  adds  Bynker/hcek,  dejiire  Li>:- 
GATiONis,  alia  dc Jure  honejiatis.  {h)  Grotius,  whc* 
followed  G^>^////j,  after  having  given  his  opinions  at 
length  upon  the  inviolability  of  Ambalfadors,  favs 
exprefsly,  that  it  is  only  to  be  underllood  to  be  bind- 
ingon  thofe  Sovereigns  to  whom,  they  are  feot,  "  Noil 


(/)  Vcttd,  4.  7.  84. 

ig)  De  Legat.  2.  3.  {'•")  De  For.  le"^at.  c  9. 


pei 


336  FROM  THE  FIFTEENTH,  TO 

*'  pertinet  ergo  hsec  Lex  ad  eos  per  quorum  fin^s, 
*'  non  accepta  venia,  tranfeunt  legati."  (z)  It  is  true, 
the  non  accepta  venia,  may  be  made  by  fome  to 
amount  to  an  inviolability,  provided  they  have  pafs- 
ports.  But  it  may  be  fairly  queftioned,  whether  the 
poffefiion  of  a  pafs-port  itfelf,  can  confer  any  thing 
more,  than  the  common  protedlion  to  which  com- 
mon aliens  have  a  right.  Bynkerjhoek  at  leaft,  with- 
out taking  notice  of  pafs-ports  at  all,  underllands 
Grotms  to  mean,  generally,  that  the  privilege  in 
queftion  Ihall  not  have  place  in  countries  to  which 
Ambafiadors  are  not  addreffed  {k).  Of  this  opinion 
alfo,  w^ere  Zouchy  (/)  Wicquefort,  who  has  been 
deemed  the  very  champion  of  the  rights  of  Ambaf- 
fadors,  and  who  decides  that  the  cafe  of  Rincon  and 
Fregoze,  though  an  atrocious  murder,  was  not  a 
violation  of  the  Law  of  INations,  as  to  Embaffies  ; 
(?«)  Huher  ;  {n)  and  laftly,  By?ikerjh':'ek  ;  who  had 
particular  occafion  to  examine  the  point,  but  a  fhort 
time  before  Vattel.  (9)  The  fubjedl  came  before  the 
latter  in  confidering  the  meaning  of  the  pallage, 
"  Heir  te  lande,  komcn  de,  refiderende  of  pajfe- 
"  rende,^^  which  formed  part  of  a  declaration  of  the 
States  General  in  favour  of  the  inviolability  of  Am- 
balfadors  ;  and  the  dithculty  was,  to  know  whether 
the  word,  "  Pafferende,^^  was  applicable  to  AmbalTa- 

(i)D.J.  B.  et.  R2.  18.  li, 

(k)  De  For.  Legat.  c.  9. 

(/)  De  Jur.  Fecial.  2.  4.  18.  ap.  eund. 

(•-■k)  De  L'AmbalT.  i-  43^-  439- 

{n)  De  Jur.  Civ.  3-  1  2.  28.  Obligatio  autem  de  non  violando, 
duntaxat  inter  mittentes  et  eos  ad  qtcos  mittuntur  legati  intercedit 
ad  tertium  non  pertinet.  Qui  proinde  contra  jfui  Gefitium  non 
peccat,  Si  hoflilia  merltos  tanquam  hoftes  accipiat,  iilque  dam- 
num aut  exitium  inferat,  cujus  rei  exempium  hiftorise  multce 
fuppedltant. 

c-)  The  Treatife  De  Foro  Legatorum,  was  written  on  the  oc- 
cafion of  the  Arreft  of  the  Duke  of  Holllein's  Minifter  in  Hol- 
land, 1720,  and  was  publifhed  1721. 

dors 
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dors  to  other  powers,  paffing  through  Holland,  or 
confined  fimply  to  thofe  addreffed  to  the  States^ 
coming,  refiding,  and  paffing  away,  or  retiring.  To 
folve  this  difficulty,  he  enquired  into  the  opinions  of 
the  Jurifts  concerning  the  point  in  difcuffion,  and 
determined  that  it  applied  folely  to  Ambaffadors  who 
were  addrelTed  to  the  States,  {p) 

Thefe  authorities  are  alfo  lupported  by  abundance 
of  cafes,  of  which,  exclufive  of  that  of  Rincon  and 
Fregoze,  which  authors,  as  we  have  feen,  have  con- 
tended did  not  amount  to  a  violation  of  the  Law  of 
Nations,  I  fhall  alfo  itleS.  the  following. 

Henry  II.  of  France  fending  the  Marefchal  de 
St.  Andre  to  Edward  VI.  of  England,  the  (^een  of 
Hungary,  who  governed  the  Low  Countries,  endea-^ 
vour  to  take  him  on  his  return,  between  Dover  and 
Calais.  There  was  at  that  time  peace  between  France 
and  Spain,  but  Henry  focn  after  publiffied  a  memo- 
rial of  grievances  againfl  the  lattet,  among  which 
he  mentions  this  attempt  againfl  his  Ambaffadcr,  as  a 
breach  of  the  peace.  He,  however,  does  not  make 
it  amount  to  a  violation  of  the  La-:v  of  Natiom,  be- 
caufe  St.  Andre  had  not  been  addrelfcd  either  to 
Spain,  or  to  the  low  countries,  as  Amhn[fador.  {q) — 
Selim  II.  in  the  fixtecnth  century,  being  at  peace 
with  Venice,  but  meditating  war,  lent  a  Minifter  to 
the  King  of  France  to  know  his  fentiments  of  it.  Yic 
endeavoured  to  pafs  through  Venice,  but  was  arret- 
ed, and  the  French  Ambaffador  there,  and  the  King 
himfelf,  claimed  his  liberty  as  addrclTed  to  them. — 
But  they  v/e re  forced  to  yield  to  the  arguments  of 
the  Republic  ;  "  that  a  Sovereign  power  need  noi 
"  recognife  a  public  Minifter  as  fach,  unlels  it  is  to 
"  him  that"  his  credentials  are  addreifed.  (;)— The 
Republic    of  Poland,  having  elected    Mj^nry   Djke 

(/j)  De  For.  Legat.  c.  9. 

(f)  'Wicqueforr,    i.  1-7.  (,)  Wicq-efort,   i.  177. 

VolIL  .         Z  of 
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of   Anjou  to   be  their  King,    fent  Ambafladors  to 
France  to  announce  his  eledion.     As  it  was  againft 
the  interefts  of  the  Emperor,  they  feared  that  pafs- 
ports  through  Gernuny  would  be  refufed  them^,  and 
they  therefore  fet  out  without  them.     In  their  way 
through  Saxony,    however,  they  fent  to  demand   a 
pafs-port  of   the  Eledor,    who  notwiihjianding  ihey 
were  Amhajjadors,    exprelfed  his  furprife  that  they 
fhould  attempt   to  pafs  through  his  country,    and 
ordered  them  to  be  detained.  (^) — In  157Z,  Eliza- 
beth of  England,  having  reafon  to  be  jealous  of  the 
machinations  of  the  French  in  Scotland,  arreflgd  all 
Frenchmen  pafling  through  the  kingdom  to  that  coun- 
try without  pafs-port.     Among  thefe  vras  Du  Croc, 
the  French  Ambaffador   to  Scotland,  and  his  Court 
complained  loudly  of  this  as  a  violation  of  the  Lazv 
of  Nations.     But  Walfinghani,  the  Secretary,  plead- 
ed, that  as  it  was  Bu  Croc's  own  fault  for  not  taking  a 
pafs-port,  he  might  juftly  be  detained,  and  with  this 
plea  the  French  were  content,  notwithflanding  his 
quality  of  AmhajTadcr.  (/)     In   1603,   Gregory   Bar- 
barigo,  being  feet  Ambaffador  from   Venice  to  Great- 
Britain^  ftopped  in  his  paffage  in  the  State  of  the 
Grifons,  the  ally  of   Venice  ;    and  having  buficefs 
with  the  French  Ambaffador,  he  remained  there  for 
fome  time  :  but  his  expences  and  feftivites  not  iuit- 
ing  the  chaftencd  iimplicity  of  the  Grifons,  they  or- 
dered him  to  retire.     A  queftion,    fays   Wicqtiefort, 
arofe  upon  this,  whether  it  was  not   a  breach  of  the 
LazLf  of  Naiicns,    which,    {Barharigo  not  being  ad- 
dreffcd  to  the  Grifons,)  he  determines  in  the  negative. 
(u) — A-gain,  it  is  a  part  of  the  privileges  of  Ambaf- 
fadors  to  be  covered  oj  right  before  crowned  heads. — 
In  1641,  the  Pt^r/z/g-ti/ Ambaffador  to  the  States,  paf- 
ling through  England,    demanded  audience  cf   the 


(5)  Id.  1.  188.  (/)  Wicquef.  i.  459. 

(»)  Wicquef.  i.  172. 
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Klag  :  It  was  granted,  but  upon  condition  that  it 
ftiould  be  as  an  individual,  not  as  Ambaffador,  and 
confequently  that  he  could  not  be  allowed  the  ufual 
ceremonial,  {w) 

Thefe  cafes,  which  are  thus  both  the  effecl  and  the 
fupport  of  the  above-mentioned  authorities  concern- 
ing the  inviolability  of  Ambaffadors  paffing  through 
third  States,  arc  in  dire6l  oppolition  to  the  opinion 
of  Vattel ;  and  it  is  not  a  little  remarkable  that  that 
writer,  although  he  quotes  the  cafe  of  Rincon  and 
Tregoze.  as  a  kind  of  vehicle  of  his  opinion,  has  not 
fallen  upon  one  as  an  authority  for  it. 

I  cannot  finally  conclude  this  hiftory  of  the  doc- 
trine and  precedents  concerning  inviolability,  as  up- 
held in  former  times,  without  taking  notice  of  the 
celebrated  and  interefling  cafe  of  the  unfortunate 
Queen  of  Scots.  As  this  produced  the  greateft 
queftion  that  was  agitated  during  the  fixteenth  cen- 
tury, or  perhaps  in  the  hiftory  of  Europe,  has  much 
reafoning  on  both  {ides,  and  few  or  no  examples  of 
this  fort  either  before  or  after  it,  I  fhall  make  no 
apology  for  going  into  a  full  review,  not  of  the 
crimes  or  innocence  of  Mary,  but  of  the  right  of 
Elizabeth  to  put  her  to  death,  and  the  extent  of 
the  precedent  formed  by  the  tranfadlion.  And  here- 
in I  fhall  confine  myfelf  flridly  to  the  cafe  as  it  ac- 
tually happened. 

In  1567,  Mary  Queen  of  Scotlafid,  in  her  own 
right,  having  married  Bothwell,  Duke  of  Orkney,  a 
man  of  knov/n  profligacy  and  daring  ambition,  who 
had  murdered  her  former  hufband,  and  "v^as,  endea- 
vouring to  get  into  his  pofTeQion  the  perfon  of  James, 
Prince  of  the  kingdom  ;  many  nobles  of  the  realm 
confpired  againft  him,  and  afTociated  for  the  defence 
of  j AMES.  In  the  raanifeflo  v/hich  they  put  forth 
they  difclaimed  all  violent  intentions  againfr   their 

(zv)  Id. 
Z  2  lawflil 
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lawful  Sovereign  Mary  and  profeffed  to  take  arms 
folely  againll   Boihwell.     The  event  of  their  under- 
taking was  the  flight  of  their  enemy  and  the  impri- 
fonment  of  the  Queen,    w^hom,  being  thus  in  their 
power,  and  having  no  lawful  authority  to  do  lb,  t  hey 
refolved  to  depofe.      Equally  deflitute  of  fucn  au- 
thority, they  alTumed  the  title  of  the  Lordstf   the 
Secret  Council,  and  without  any  other  right,  arrogat- 
ed to  themfelves  the  w^hole  regal  power. — Mary, 
■under  durefs  and  impreifed  by  various  Lords  and  the 
Englifh    Ambaffador,    with  the  notion  that   deeds 
made  infuch  a  cafe  were  void  in  law,  flgned  certain 
inftruments  by  which  fhe  furrendered  the   whole  of 
her  authority  to  hei  Son,  and  conftituted  the  Earl  of 
Murray  Regent  of  the  kingdom.      The  Prince  was 
crowned  in  form ;  the  government  was  thenceforward 
carried  on  in  his  name,  and  a  Parliament  was  fum.- 
moned  in  which  the  reiignation  of  the  Queen  was 
declared  valid,  and  the  whole  of  the  proceedings 
againft  her  pronounced  to  be  lawful      In  this  fitua- 
tion  of  things  fhe  efcaped  out  of  prifcn,   aifembled 
an  army,  and  declared  that  her  refignation  was  ex- 
torted from  her  by  force.     This  was  confirmed  by  a 
council  of  her  Nobles,  who  pronounced,  in  conie- 
quence,  that  all  the  proceedings  againft  her  .were 
illegal.     She  afterwards  fought   and  loft  the  battle 
ol  Lam  fide,  and  having  been  pieYioufly  invited  by 
Elizabeth,  (x)  who  promifed  tc  give  her  the  rccep- 

(.v)  "  Siie  fent  John  Breton    firft   x.(^\^cx  ( Llizulcth)   witli  a 

diamond,  which  fhe   h?icl   before  received  frorn  her  in  token  cf 

mutual   kindr;els,  to  let  her  Liiow    fne  \n  ould  come  into  Eng- 

"  land,  and  crave  aid  of  her,  o:c.  &c.  to  v.  horn  Queen   Eiiznbeih 

*'   ruoll  largely    promifed  all  the  love  and    kindnei's   of  a    fiiier." 

Camd  icp.      So  alfo,    in   another  pliice,   "   Th^  Queen   hai!,   by 

Henry  Aliddlemore,  made  her  a  iari^e  pvcmiie  on  the  v.oid  ot 

a  Frir.ce,  of  all  courteiy  and  kind  hofpltaliiy,  lic."     Id.  37c. 

Set  alfo  Andciion"s  Coi:e.::lion3,  4.  2. 
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tion  of  an  Ally  and  a  Q^een.,  took   refuge  in  Eng- 
land, and  was  publicly  received  at  Carlifle.  (^) 

Being  thus  in  the  power  of  Llizaheth,  great  de- 
bates were  inflantly  held  concerning  the  manner  of 
her  difpofal,  the  leading  features  of  which,  and  the 
confiderations  drawn  up  in  wriiing  for  the  better 
guide  of  the  chief  Connfellors,  will  affift  us  much 
in  cur  judgment  concerning  the  real  ideas  which 
were  entertained  of  her.  As  foon  as  ^q  was  at  Car- 
lifle, it  was  thought  wife  that  no  one  fhould  be  al- 
lowed to  come  to  her  without  the  knowledge  of 
'^  ihofc  who  had  the  charge  of  her,"  and  that  all 
Scotch  Nobleujen  of  the  French  party  coming  into 
England  fhould  be  '"'  Jlaycd.'''  It  was  alio  refolved, 
that  if  the  party  which  had  depofed  her  fiiould  de- 
mand to  have  their  caufe  iieard  by  the  Queen  of 
England,  it  fhould  be  granted,  upon  the  ground  of 
"  the  antient  prerogative  of  the  Crown  of  England 
*'  to  take  cognizance  of  any  controverfy  moved  con- 
"  cerning  the  Crown  of  Scotland  ;"  that  this  was 
particularly  neceifaiy  at  this  time,  becaufe  the  Oaecn 
of  Scotland  had  heretofore  openly  challenged  tlie 
Crown  of  E'jgland,  '■  not  as  a  fecond  perlon  after 
the  Queen's  Majelty,  but  afore  her."  It  was  deter- 
mined that  iiie  ihould  on  no  account  be  fuffeied  to 
pafs  into  France,  becaule  that  might  renew  the  league 
between  that  country  and  Scotland,  to  ihe  detri- 
ment of  England.  It  was  determined,  that  if  me 
remained  in  England,  Ihe  ihouid  not  be  alio  wed  her 
liberty,  becaufe,  according  to  Camden,  "  as  fhe 
"  was  the  very  pirh  and  marrow  of  fweet  eloquence," 
fhe  would  ufe  it  to  iucreafe  her  party  in  favour  of  her 
immediate  viev/s  upon  tije  Crown,  "  wiihout  wa:t- 
"  ing  for  the  death  of  Elizabeth  ;"  "  and  no  man 
"  would  think  but  that  fuch  9.  fwete  bayte  would 
*'  iiiake  concord  between  her  and  all   i:er  fLibjccts  in 

(v)  Roberts.  Hill,  of  Scot.    Blis.  4,  5. 

"  Scotlai.d." 
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"  Scotland."  She  was  not  allowed  to  retire  back 
to  Scotland,  "  becaufe  England  in  time  would  be 
'■  abafed,  and  the  Queen  herfelf  would  not  long 
*'  have  continuance." — Sir  Francis  KnoUys,  one  of 
the  keepers  at  this  time,  of  Mary,  defcribes  her  as 
of  a  bold  afpiring  fpirit,  thirfting  after  vidlory,  for 
the  fake  of  which  "  pain  and  peril  feemeth  pleafant 
to  her,  and  wealth  contemptuous  and  vile."  (2:)  She 
had  aiierted  her  dire6l  title  to  the  Crown  of  England 
before  that  of  Elizabeth,  and  had  always  refuled  to 
ratify  the  Treaty  of  Edinburgh,  by  which  that pre- 
ienfton  was  to  be  laid  afide.  "  Now  what  is  to  be 
^'  done,"  fays  KnoUys  writing  to  Cecil,  "  with  fuch  a 
■'  Lady  and  Prince,  or  whether  fuch  a  Princefs  and 
"  Lady  be  to  be  nourilbed  in  one's  bofom,  or  whe- 
"  ther  it  be  good  to  halt,  and  diifemble  with  fuch  a 
*'  Lady,  I  refer  to  your  judgment.  If  her  Highnefs 
*'  (Elizabeth)  think  it  good  to  flay  the  coming  of  the 
"  French  into  Scotland  ;  if  her  Highnefs  think  any 
"  peril  toward  her  ;  if  her  Highnefs  think  any  Prin- 
"  ces   or  Potentates,    or  that  any  fadious  fubje6ts 

(2)  KnoUys'  account  ciifcovers  much  penetration  and  ability  in 
himleif,  and  is  one  ot  the  beft  drawn  characters  of  Mary,  as  iQ 
one  part  of  her  difpofition,  that  appears  upon  record.  "  And 
'■  yit  this  Lady  and  Princefs  is  a  notable  woman  ;  fhe  feemeth  to 
*'  regard  no  ceremonious  honor  belide  the  acknowledging  of  hir 
"  Eiiate  Royr.L  She  fheweth  a  difpolition  to  fpeyk  motche,  tq 
"  be  bol^,  to  be  pleafant,  and  to  be  xery  familiar.  She  fl.eweth 
"  agreatdefyretobe  avenged  of  hir  eneir.ics,  Shefhevvetha  readi- 
"  nefs  to  expone  hirfelfie  to  all  perylls,  in  hope  oi  victory, 
"  She  defyreth  motche  to  hear  of  hardinefe  and  valiancy,  com- 
"  Trending  by  name,  all  approved  hardy  ir.ea  of  hir  country, 
'■'  althoghe  they  be  hir  enexnies  ;  and  fine  concealeth  no  coward- 
"  nefs  evin  in  hir  friends.  The  thyng  that  moll  ffie  tlurftelh 
"  afier,  is  vidovie;  and  it  feemeth  to  be  indifferent  to  hir,  to 
'•  have  hir  enemyes  dimynifhed  either  by  the  fv/ord  oi  hir  friends, 
*'  or  by  the  liberal  promyfis  and  rewards  of  hir  purfe  •,  or  by 
"  divyfion  and  quarrels  raifed  among  ihemfelves  :  fo  that  foE 
"  vi6torie's  fake,  pain  and  peryll  feemeth  pleafant  unto  hir  -, 
''  and  in  refpedr  ot  vidiory,  v.ealth  and  all  things  feemeth  to  hit 
'■  contemptucus  and  \jh."     Anderfon'i  Collect,  4.  7a. 

"  may 
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*^  may  confpire  againfl  her  ;  then  I  am  fure  fhe  will 
"  thmk  it  good  policy,  rowndly  and  plaialy  to  aflift 
"  her  own  caufe.  I  think  it  an  honourable  quarrel 
"  in  her  Highnefs  to  expel  the  French,  and  the 
"  eafieft  way  thereto  is  to  aid  and  countenance  the 
"  Regent  {Murray)  in  time."  In  another  letter  he 
fays,  *'  The  cold  dealing  of  the  EngliHi  will  not 
*'  fatisfy  her  fiery  ftomach,  and  that  unlefs  fhe  be 
"  removed  as  a  prifoner,  fhe  will  not  go  farther  into 
"  the  realm."  (a)  The  privy  Council,  in  their  memo- 
rial on  the  fubjed  (June  20,  1568,)  alfo  affert  the 
prerogative  of  England  over  Scotland,  and  accufe 
her  vehemently  of  a  defign  upon  the  Englifh  throne. 
"  What  contrads,"  fay  they,  "  what  promifes, 
'•  what  aids,  what  oaths,  can  be  imagined  to  with- 
"  Hand  her  appetite  to  this  crown."  This  they  again 
ground  upon  her  former  ftrong  afl'ertion  of  her  pre- 
tenfions,  and  her  refufal  to  ratify  the  Treaty  which 
had  fettled  them,  (b)  Hence,  according  to  Camden, 
they  refolved  to  treat  her  as  a  prifoner,  and  adlually 
detained  her  "  as  taken  by  the  right  of  war.''''  {c). 
The  injuftice  of  this  was  refented  by  many  of  her 
own  fubjeds  in  Scotland,  who,  in  a  fpirited  remon- 
ftrance  lent  to  Elizabeth,  told  her  how  much  it  was 
againft  her  princely  honour  to  detain  her  as  a  captive, 
*'  and  that  other  Sovereigns  would  find  remedy  there- 
fore." {d)  At  the  fame  time  fhe  was  treated  in  all 
formal  proceedings  as  a  true  and  lawful  Queen.  In 
the  well-known  commiffion  given  to  the  Duke  of 
Norfolk  and  others  to  enquire  into  the  matters  be- 
twixt her  and  her  fubje6ls,  flie  is  called  by  Eliza- 
beth, "  Our  dear  Sifter  and  Coulin,  Mary  Queen  of 
*'  Scots."  Her  fon,  through  the  whole  of  the  fa- 
mous conferences  at  York  and  Hampton  Court,  is 

{u)  See  Camden,  in,  113.  Andeifon.  4.  34  to  42.     The  above 
^icfumeiics  are  taken  from  papers  in  Cecil's  own  hand. 
{U)  Anderfon.  4.  102  to  io6. 
U)  Caijiden.  in.  (d)  Anderfon,  4.  122. 

Hyka 
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ftyled  b)'  ihe  Englifh  do  more  than  "  the  Prince  her 
*'  fon ;"  or,  fonietimes  "  the  Prince  acknowledged 
"  King  b)-  the  Nobles  of  Scotland  ,"  and  after  thofe 
conferences  were  put  an  end  to,  the  Bifhop  of  Ilofs 
was  allowed  to  remain  with  proper  credentials,  as 
her  Ambaffador  at  the  Englifti  Court,  {e) 

Now  from  ihefe  naked  ciiccmflances   of  the  cafe, 
two  things  fcem  not  unfairly  to  be  implied  :  I.  Tha: 
the  Englilh  Council  (with  whatjuilice  is  not  here  the 
q-ueftion)  detained  Mary  from   the  firft  as  a?i  enejin', 
afpiriog  to  the  Crown  of  their  Queen,  fcmentiDg  and 
favouring  the  parties  which  v.xre  known  to  be  ad- 
verfe  to  her  interefl  and  fecurity,  and  as  fuch  juftly 
(in  fheir  oj)ifiw7i)  Viahle  to  be  imprifoned.     II.  That 
they  confidered  her  as  a  real  Sovereign,  and  allowed 
her  all  the  rights  of  an  adlual,  though  hoftile  and  cap- 
tive Queen.     And  hence  I  would  argue,  that  the  aft 
of  imprifoniiig  her,  at  firfl  difguifed,  but  afierwards 
avowed    and   defended  againft  all  who  concerned 
themfelves  in  it,    was  a  dire61  acl  of  hoftiliiy  of  Eli- 
zabeth ajrainft  Mary.     "  I,  for  my  part,'"  laj'S  the 
former  to  the  French  Kiusr,  ''  do  detain  the  Queen 
'"■  of  Scots  III  honourable  cufi:cdy,    for  the  fafery  of 
"  England,  and  mine  own  fecurity;  and  for  it  I  have 
"  examples  of  the  French,  who  Uiut  up  CHiLPi.Ric 
"  in  a  monaftery,  Charles  of  Lorraine  in  a  deep 
"  dungeon,  and  Sforza  Duke  of  fviilan  in  ep  iron 
*'  grate,  to  fecure  their  own  eftates.    Finally,  howe- 
'*  ver,  (fhe  is  obliged  to  confefs,)  fach  great  exam- 
"  pies  as  thefe  do  alwa3's  carry  with  them  fome  kind 
"  of  injudice."     The  conclusion  of  this  celebrated 
affair  was  equally  unjufl  on  the  part  of  the  Englifh, 
with  its  commencement.     The  Government,  confi- 
dering  Mary  as  their   m.ofl  potent  enemy,  had  long 
refolved  upon  her  death  ;  but  neiiher  the  temper  of 

(e)  Id.  4.  fecond  part.  4.  14,  1  S,  33,  3S,    3.  Lellie's  Negocia- 
tions. 

England, 
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England,  nor  the  maxims  of  the  world,  would  have 
borne  them  out,  if  by  a  barefaced  ufe  of  the  right  of 
power,  they  had  cut  her  off  without  deigning  to  af- 
lign  a  caufe ;  they  therefore  coloured  their  intentions 
with  the  appearance  even  of  law,  and  pafied  that 
well-known,  and  unjuft  ad,  by  which  the  life  of  this 
unfortunate  Princels  was  made  adlually  to  depend 
upon  the  deed  of  another,  of  whom  fhe  might  abfo- 
lutely  know  nothing,  much  lefs  be  privy  to  his  aclions. 
Seventeen  years  after  her  firft  detention,  a  law  was 
enacted,  by  which,  if  any  attempt  was  made  againft 
her  Majefty's  life,  hy  ox  for  any  perfon  pretending  a 
title  to  the  Grown,  the  Queen  was  empowered  to 
nominate  tv,-enty-four  perfcns  to  exam^ine  and  pafs 
lentence  of  death  on  the  fame  ;  and  if  the  attempt 
took  eSefl,  then  not  only  thofe  by  or  for  whom  the 
ad:  v/as  perpetrated,  but  their  ilTues  alfo,  being  any 
way  privy  or  affenting  to  the  fame,  might  in  like 
manner  be  purfued  to  death.  (/) 

It  was  upon  this  flatute  that  Mary  was  tried  and 
condemned;  and,  previous  to  the  execution  of  it,  it 
will  not  be  uninterelling  to  confider  the  reafoning  that 
prevailed  at  that  time,  in  order  to  jufiify  the  intended 
ieverity  of  tlie  Englifh  IViiniilry.  £0  early  as  1572, 
above  fourteen  years  before  her  death,  the  Parlia- 
ment had  addrelTed  the  Queen  to  proceed  criminclly 
againg  Mary,  as  one  who  had  attem^pted  to  diiiurb 
her  government;  {g)  for  which  purpofe  they  proceed- 
ed to  a  very  full  but  inapplicable  detail  of  reafcnsfor 
her  death,  founded,  not  upon  the  rigiit  of  the  Eng- 
lifh  to  try  her,  but  the  ceceffity  for  punifhment  in  ge- 

(y)   State  Trials,  i.  103. 

( jcr)  Strype's  Annals.  2,  13410  137.  TKa  pclltical  feverities 
of  Burleigh  and  Walfingham  feem  there  to  preponderate  over 
thofe  of  Elizabeth  herfelK  The  former,  writing  to  the  latter, 
■when  Ambaffador  in  France,  has  thefe  words-.  '"  Our  ect^-s  is, 
''  Me  are  prefently  in  hand  to  attaint  the  Scottifli  Queen  of  Tvea- 
«'  fon.     And  yet  we  fear  our  Queen  will  fcant  agree  to  it." 

neral 
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iieral.  They  alfo  built  much  upon  that  new  ground 
which,  as  we  obferved  in  the  beginning  of  the  prefent 
Chapter,  had  in  this  century  been  taken  as  a  founda- 
tion for  very  contrary  public  maxims  among  Protet 
tants  and  Catholics.  According  to  this,  the  Queen 
of  Scots  was  treated  as  the  adverfary  of  God,  and  a 
confpirer  againft  the  gofpel  of  Chrilt  in  all  countries  ; 
and  they  quote,  for  a  precedent,  the  execution  of 
Licmius  by  "  his  fellov/  Emperor,"  Conftantine,  be- 
caufe  he  had  laboured  to  fubvert  the  Chriflian  Reli- 
gion, {h)  In  their  petition  alfo  to  the  Queen,  they 
call  Mary  "  a  Queen  of  late  time,  but  now  juftly  no 
•"  Queen  ;  a  nigh  kinfwoman  to  her  Majefiy,  but  a 
"  very  unnatural  i3.fter  :"  "  And  albeit,"  they  con- 
tinue, "  &pon  herjf^r/?  coming,  your  Highnefs  might, 
"  ho'Cahy  law  2indJuJ}ice,  have  dealt  with  her  Jt^di- 
''  cialfy)  for  her  attempts  made,  by  writing  and 
"  othervvife,  againft  your  Crown,  yet  fhe  has  had 
"  your  Majefiy 's  ?rwjl  gracious  proieBion^  and  you 
"  have  dealt  with  her  like  a  good  and  natural  lifier." 
They  then  go  on  to  petition,  that  if  hereafter  any  at- 
tempt fiiall  be  made  againft  the  Queen  by  her,  fhe 
may  be  adjudged  to  death  as  a  Traitor,  without  any 
farther  trouble  of  Parliament ;  and  not  only  this,  but 
if  any  attempt  be  made  to  deliver  her  out  of  prifon, 
pc  heing  ajfeniing  io  thej'ame^  the  perfons  making  the 
attempt,  andy^^^  herjelf,  mav  be  in  the  fame  manner 
condemned.  They  then  flatly  deny  that  Sovereigns 
aie  inviolable,  and  quote  precedents,  which  are 
vainly  thought  to  bear  them  out  in  their  ideas.  (/) 
To  the  confideration  of  tbefe  ue  fhall  come  in  their 
proper  place.  Wic^n  time,  it  requires  little  attention 
to  be  fcnfible  of  the  extreme  injuftice,  to  call  it  by 
no  harfher  name,  of  attempting  to  pafs  a  law  for  the 

(A)  D'Ev.e's  Journals.  2c8,  C09.  We  fhall  fooii  fee  what  the 
real  cafe  of  Licinhn  \vas. 

(/)  D'Evve's  Journals.  CI5,  21-7,  218,  219.  See  allb  Strjpe's 
.Annsils.  2^  J34,  etiniV. 

death 
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death  of  a  prifoner,  fhut  up  by  the  fole  right  of  pow- 
er, and  upon  political  motives,  in  cafe  flie  Ihould  en- 
deavour to  efcape  out  of  prilbn ;  nor  is  there  any 
reader  but  muft  be  ftruck  with  the  inconfiflency  of 
this  grave  public  body,  v/hen  they  affert  that  this  ii> 
jured  woman  had  enjoyed  the  prote^ion  of  Elizabeth, 
and  therefore  might  be  proceeded  againft  for  Treafon. 
In  I585pa{red  the  fatal  ftatute  above  mentioned. 
The  Parliament  apprehendhig,  fays  Shype^  that  fhc 
was  concerned  in  the  confpiracies  of  Spain,  moved 
for  the  taking  her  off;  but  men  were  not  agreed  as  to 
the  manner  of  it.  The  dark-minded  Lticejler  pro- 
pofed  poifon,  and  fent  a  Divine  privately  to  Walfing- 
ham,  to  fatisfy  him  that  it  was  lawful;  {j)  but  though 
Walfingliam  refufed,  and  thereby  faved  his  reputa- 
tion, yet  by  fupporting  the  condud  that  was  actually 
purfued,  he  probably  did  more  real  m.ifchief^  inal- 
much  as  he  promoted  what  at  beft  perhaps  can  only 
be  called  a  legal  murder.  In  order  the  better  to 
countenance  this,  a  book  was  put  forth  to  confider  of 
the  lawfulnefs  of  putting  Mary  to  death  as  a  Sove-. 
reign,  all  preliminaries  being  taken  for  granted,  that 
fhe  had  really  enjoyed  the  prote6lion  of  England, 
had  remained  there  at  liberty,  and  had  been  guilty 
of  the  crimes  alleged  againft  her.  In  this  book  the 
foUov/ing  cafe  was  conlidered  at  large : 

"  A  Sovereign  Prince,  acknowledging  no  fuperi- 
"  or,  in  diftrefs  at  home,  flyeth  to  the  kingdom 
"  of  his  Confederate,  being  likewife  a  Sovereign 
"  Prince,  and  is  by  him  received  into  protec- 
"  tion  ;  yet  kept  in  fafe  cuftody,  as  having  been 
"  a  Competitor,  afore  of  that  kingdom,  where 
"  he  pradlifed  by  open  fa6l  againft  the  life  and 
^'  the  kingdom  of  that  Prince.  Whether  may 
^*  fuch  the  pradlifer  be  therefore  juftly  put  to 
^'  death  ?"(^j 

0")  Camd.  346.  {F)  Strype.  3,  299. 

Upon 
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Upon  this  cekbrated  queftion,  ifiue  was  joined  bv 
the  civilians  of  the  time,,  although  it  was  eafy  to  fee, 
in  the  account  that  was  publillied  for  the  fatisfadtion 
of  the  people,  what  was  the  predominant  fpirit, 
from  the  fcantinefs  of  the  objections,  and  the  falnefs 
of  the  anfwers.  On  the  part  of  the  C>cccn  of  Scot j^ 
it  was  contended, 

.  I.  That  file  was  an  anointed  Queen  as  well  as  Eli- 
sabeth, and  that  par  in  pa  rem,  non  habet  potcila- 
tem. 

iL  Tiiat  file  came  into  the  kingdom,  lubjecl  only 
to  the  Law  of  Naiions,  and  therefoie  not  amenable 
io  the  municipal  juiiidiiStitn]. 

To  this  it  was  anlvvered,  that  flie  had  been  dcpol- 
ed  by  Her  fubjccls,  and  therefore  was  not  to  be  con- 
sidered as  aSo\ereign;  but  that  even  if  fliC  were 
Qiieeo  of  Scots  in  polieiiiou,  yet  flte  was  T^ftudatory 
to  Elizabeth,  and  confequentiy  might  be  tried  ;  that 
every  Prince,  not  in  his  own  territoiies,  "  parts  with 
hisinvioiabiiityia  the  country  where  he  refides:"  that 
it  was  known  law,  that  ail  perions  (onimitULg  crimes 
V.  ereiubied  lo  lie  tried  for  them  in  rue  countries 
wheie  they  committed  them;  and  that  if  a  Sove- 
reign coming  into  the  territories  of  another,  weie 
not  to  be  thus  ihbieft,  his  condition  wnuid  he  better 
tiiaa  that  of  the  lawhil  Prince  ;  that  with  refpecl  lo 
the  Law  of  Nations,  it  is  denied  that  Queen  Mary 
was  only  lubject  to  them,  fiiice  all  aliens  aie  lubje^^': 
to  iPG  po/iii-ve  law  of  the  laud,  and  mat  m  matters  of 
^reafon  there  can  be  no  ditierence  of  perf'»DS,  whe- 
ther Sovereign  or  not ;  that  the  nature  of  'irealbn  is 
fuch,  "  as  that  the  puuifhent  thereof  is  rot  tied  to 
anv  law  ;"  that  a  Ring  p-iiinig  through  another  King's 
realm,  or  there  rehant,  is  but  a  private  perlon,  and 
aiav  commit  Trealon  as  another  private  man. 

jbv  this  time,  therefore,  the  cale  had  aifumed  a 
new  fhape ;  and  leaving  out  the  confideration  that 
Maiy  had  from  the  hnt   been  treated  <is  an  enemy, 

and 
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and  impvifoned  as  fach,  a  do^lrine  was  now  fet  up 
which  had  not  before  been  thought  of  by  the  Go- 
vernment, that  Sovereigns  in  foreign  countries  fhould 
be  conlidered  as  common  aliens,  and  upon  the  fupno- 
fition  of  having  enjoyed  the  protection  of  the  laws, 
fhould  be  deemed  ameoable  to  their  power.  To 
fupport  this,  the  hiftory  of  the  world  was  ranfacked 
for  cafes,  v/hereia  Sovereigns  had  been  punifhed  b}' 
fellow  Sovereigns,  although  whether  they  had  been 
punifhed y/^t//cw//j/,  or  whether  they  were  as  perfc(ft- 
ly  independent  as  thofe  vrho  puniQied  them,  did  not 
feem  to  come  into  the  enquiry.  Dr.  Dale,  however, 
(the  fame  who  had  been  confulted  on  the  Bifhop  of 
liofs's  C2i[e,)  upon  being  again  applied  xohy  Burkigh 
for  the  fatisfadion  of  her  Majefty,  gave  it  as  his  opi- 
nion, that  nihil  eft  in  toto  jure  certius,  than  that  the 
Queen  of  Scots  having  committed  a  crime  in  Eng- 
land, might  there  be  judicially  tried.  (/) 

Into  the  particulars  cf  the  precedents  quoted  wc 
fhall  now  proceed  to  enquire,  and  not  one  of  iheni 
perhaps  will  be  found  to  fupport  the  reafoning  we 
have  detailed.  They  were  in  number  five  ;  thofe  01 
Dejotarus,  Licir.iis,  CGnradJin,  Robert,  and  'jvau:  {ni) 
the  three  latter.  Sovereigns  of  Naples. 

Of  thefe  the  £rft  is  inapplicable,  f:rxc  Dcjctarus 
vvas  a  irikiiiary  and  cojiqucreJ  King  of  Gaicitia,  and, 
according  to  the  known  cuftom  of  the  empire,  forced 
to  fubmit  to  the  K.oman  jurifdiction.  He  had  befidcs 
been  deprived  of  his  dominions  by  CcBfar,  for  ad- 
herinsf  to  PGmpcv,  althoueh  aftervvards  reftored  to  a 
part  of  them.  He  v/as  therefore  every  way  inferior 
to  the  Di6lator,  and  v.  hen  accufed  of  a  defign  againfi 
his  life,  was  called  upon  to  anRvcr  fur  his  ciirnc, 
trailing  to  fuch  equity  in  the  form  of  trial  as  a  con- 
queror chofe  to  award  him.     Wc  may  add  alfo,  that 


(I)   Strype.  3.  365. 

i^.yi)  Strype,  1/^2,.  Append.  B.  2.  N.  l.  Can 
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although  the  oration  of  Cicero,  in  his  behalf, 
prm^es  that  he  was  called  upon  to  anfwer,  yet  it  was 
to  C^far  himfelf,  and  no  fentence  was  palTed  in  the 
canfe.  (;;)  The  fecond  cafe  is  ftill  lefs  applicable, 
iince,  whatever  may  have  been  the  crime  of  Lici- 
Eius,  or  the  manner  of  his  death,  about  which  there 
is  much  obfcurity,  it  is  at  leaft  certain  that  he  was  no 
lender  Sovereign  v/hen  he  was  put  to  death.  He  had 
beeo  conquered  in  open  war  by  Constantine,  had 
been  deprived  of  a  regal  power,  and  had  retired  aa 
humble  individual  to  Tkejjahnka,  where,  according 
to  Euiropius,  "  contra  religionem  facramenti,  prroa- 
*'  ius  occifus  eft.  (f)'"'  Upon  the  third  cafe  of  Con- 
raddin,  we  have  already  obferved  much  in  another 
part  of  this  work,  (p)  It  will  be  recoUe-fted  that  he 
entered  Naples  in  open  war,  and  was  conquered  ia 
battle.  Although,  therefore,  he  might  have  been 
proceeded  againfl  as  an  enemy,  yet  none  but  fjch 
i^rnorant  and  barbarous  times  could  have  allowed 
the  propriety  of  proceeding  agaicd  him  by  a  ju- 
dicial procefs.  Even  as  it  was,  alfo,  we  pointed 
out  that  the  tranfadtion  did  not  pafs  without  cen- 
fure  on  the  ground  of  its  irregularity,-  from  the 
public  lawyers  of  the  time,  {q)  With  refpect  to 
the  cafe  of  Joan,  it  would  be  wonderful  how  it 
could  have  been  oSered  at  all,  had  it  not  been 
aecelTary  to  blacken  the  character  of  Mary,  by 
drawing  a  parallel  bet  wen  her  and  the  Neopolitan, 
v/hich  was  done  in  all  due  form  by  the  Parliament, 
and  one  red  to  the  Queen,  (r)  With  the  characters 
of  thefe  tvro  Princeiies  we  have  here  nothing  to  do- 

(a)  I.Uddietos's  Life  of  Cicero.  2.  215,  16. 

(s)  1. 10.  6.  (/•)  Vol.  I.   Ch.  IX. 

{a)  Succaria.  the  rr.oft  famous  lawyer  of  his  time,  wrote  a 
bo'jk  esprefsly  to  prove  this  a6t  of  Charles  to  be  againll  the  Law 
of  Nations.     Hii't.  de  Sicile  par  Burigny.  2.  174. 

(r)  See  "  The  analogy  or  refemblance  between  Joan  Q^of 
Xsacies,  aad  Mary  (^of  ScotlaDd."     Strype.  3.  Append.  2. 

With 
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With  reped  to  the  force  of  the  precedent,  it  is  well 
kaown  that  Joan  was  eyiecmed JIagrante  hello  by  her 
coaqueror,  Durazzo,  without  any  form  of  judicial 
procefs,  and  confeqcently  it  could  not  confiftently  be 
made  the  foundation  for  proceeding ywr/^.T^z/Zv  againft 
Mary.  The  remaining  cafe  of  Robert  was  mofl  re- 
lied upon  by  the  Civilian,  Dale^  •who  lays  great  llrefs 
upon  the  opinion  of  Pope  Clement  V.  who  review- 
ed and  cancelled  the  judgment  of  the  Emperor  againft 
him.  The  opinion  is  as  follows  ;  '•'  (^od  ii  punitio» 
*'  crimiais  intra  diflriclum  Imperialem  commifli,  ad 
"  Imperatoremy6;r;2z/2  pertinuiiTe  afieratur  j  verumefr 
*'  quidem,  ft  in  eyJem  dijlridu  fu^Jfet  inventus  delin- 
*'  quciis.''''  (s)  If  we  examine,  however,  the  cafe 
which  gave  rife  to  this  opinion,  we  fhall  find  it 
equally  inapplicable  to  that  of  Mary  with  the  reft. 
Robert  King  of  Naples  had  oppofed  with  an  arm- 
ed force  the  progrefs  of  Henry  VII.  in  Italy,  upon 
which  that  Emperor  refclved  to  depofe  him  as  his 
I'ajfal  who  had  taken  arms  againfl  his  fuperior  Lord. 
For  this  porpofe  he  alTem.bled  a  council  at  Pija  in 
13I3>  where,  according  to  iS/r^-jn/j,  iar.quam'vaJj'aU 
lum  quod  FlGrentuzos,  &c.  &c.  ad  rebellionem  concita- 
verit,  et  Pijanos  Imperatori  fideles  infeftaverit ;  ad 
Imperialem  curiam  vocatus,  non  comparaverit,  pro- 
fcribit,  omnefque  vafallos  ac  fubditos  a  vinculo  fide- 
litatis  abfolvit.  (/)  In  this  tranfaction  therefore  we 
fee  the  mere  acl  of  a  Lord  Paramount  againft  a  re- 
bel fa bjedl ;  of  a  German  Emperor  putting  his  vaiTal 
to  the  Ban  of  the  Empire.  The  reafon  why  the 
fentence  was  reviewed  by  the  Pope,  was,  becaufe 
the  fentence  was  pafifed  in  a  countr},  not  within  the 
Imperial,  but  the  Papal  jurifdidion ;  and  confe- 
quently  the  Emperor's  authority  to  pafs  any  fentence 
at  all,  was  queftioned.     With  refpecl  to  his  opinion. 


(5)  Strype.  3.  365. _^ 

{t)  Struv.  Corp.  Hal.  Germ,  P.  9.  S.  4,  14. 


that 
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that  if  Robert's  r.6l  of  delinquency  had  happened 
within  the  Imperial  territory,  he  might  perhaps  {fir- 
fan)  have  been  fubjed  to  his  jurifdidion,  it  is  not  6n- 
ly  very  faintly  exprelTed,  but  the  point  muft  depend 
upon  the  fa6l,  whether  the  Emperor  held  the  King  of 
Naples  to  be  his  vaffal  or  not ;  and  at  moll  it  can  be 
taken  but  as  a  mere  obiter  diduni. 

Such,  however,  were  the  ideas,  and  fuch  the  cafes 
to  fupport  them,  which  were  entertained  by  the  Eng- 
lifh  Statefmen  and  Civilians  in  the  fixteenth  century, 
upon  this  part  of  the  Law  of  Nations.  Yet  the 
point  was  not  fo  clear,  even  in  thofe  times,  but  that 
Mary  was  aware  of  the  arguments  that  were  to  be 
brought  againft  them  :  and  we  may  remark,  that  the 
man  who  feems  to  have  beft  underilood  the  matter, 
that  is,  the  moil  coniiilent  and  legitimate  way  of 
proceeding  againft  her,  was  Morton,  her  declared 
enemy,  who,  without  feeking  to  colour  the  aft'air 
with  pretexts  which  he  probably  knew  were  illegal, 
propofed  boldly  that  fhe  fhould  be  feat  back  into 
Scotland,  and  put  to  death  (I  fuppofe  as  an  open  ene- 
my) in  the  very  frontiers  and  borders  of  both  king- 
doms, (li)  When  Mary  herfelf  was  called  upon  to 
plead  to  the  jurifdidion  of  the  Court  which  tried  her, 
Ihe  afferted,  with  firm  dignit} ,  that  "  ihe  was  no 
"  fubjefl,  and  would  rather  die  a  thoufand  deaths 
"  than  acknowledge  herfelf  to  be  one,  conlidering 
"that  by  fuch  acknowledgment  fne  fhould  both 
<'  wrong  the  fublimity  of  Regal  Majefly,  and  wiihal 
**  confefs  herfelf  to  be  bound  by  all  the  lav/s  of  Eng- 
"  land,  even  in  matters  of  religion."  She  after- 
wards objedled  to  the  ftatute  that  had  been  m^ade 
againft  her,  and  afked  the  Commifficners  by  what 
law  they  intended  to  proceed  ;  and  fo  low  in  her  ef- 
timation  (poffibly  without  much  injuilice"*  were  the 
Englifh  Civilians,  that  fhc  told  thcni,  if  they  meant 

(a)  Camd.  3:]j6. 

to 
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to  a(5l  upon  the  Civil  or  Canon  Law,  they  mufl  fend 
ibr  interpreters  of  it  from  Pavia  or  Poiliers,  or  foinc 
foreign   Univerfuies,    for  in  England  none  fit  for  it 
were  to  be  found.     "  If  I  am  to  be  tried,"  fays  this 
dignified  Princefs  on  other  occafions,  "  who  fhall  be 
"  my  Peers  >  Whereas  the  Queea writes,  that  I  am 
''  Juhjed  to  the  lav/ 3  cf  England,    becaiife  I  have 
"  lived  under  their  protedion.     I  anfvver.    that  I 
*'  came  into  England  to  crave  her  aid  and  protedi- 
*'  on,  and  have  ever  fince  been  detained  in  prifon." 
Hat  TON,  one  of  the  CommhTioners,  told  her,  that 
her  p'ea  was  bootlefs.     "  You  fay  you  are  a  Queen  ! 
*'  Be  it  ib.     In  fuch  a  crime  as  this,  the  P^oyai  Dig^ 
"  nity  itfelf  is  not  exempt  from  anRvering,  neither 
*'  by  the  Civil,  nor  Canon  Law,  nor  by  the  Law  of 
•'  Nations,  nor  of  Nature."     Bromlly,  the  Chan* 
celior,  made  ufe  of  the  fame  fort  of  language,  but 
with  little  efied  ]  and  the  only  argument  which  over- 
came her  firmnefs,  vras  one  peculiarly  calculated  to 
make  an  imprcffion  upon  the  mind  of  an  innocent 
woman,  (if  indeed  we  can  fuppofe  her  to  be  fo  !) 
anxious  to  clear  her  fuilied  reputation.     Although 
Ihe  had  refjfed  to  anfwcr  juridically  as  a  fubjeS, 
P/Iary  had  conftantly  expreifed  a  willi  that  her  con- 
dud  fnould  be  examined^  and  Hatton  urging  to 
her,  that  all  were  as  anxious  as  herfelf  to  prove  her 
innocence,  and  that  by  denying   the  power  of  the 
Court,  file  would  give  rife  to  the  fufpicion  that  fhe 
only  meant  to  avoid  examination,  fhe  yielded,  tho', 
fays  Camden,  "  v»ith  much  adoe  and  ill  will,  left 
"  fhe  fliould  feem  to  derogate  from  her  predeceifors 
''  or  fucceifors."  (w)     The  event  is  well  known  ;  and 
]  have  only  to  add,  in  order  to  complete  the  hiftory 
of  the  fads  of   the  cafe,    that   after  many  debates 
among  the  Crown  Lawyers  as  to  the  dehgnation  of 
Mary,  Ihe  was  called  in  the  record  and  the  com- 

(w)  Camden.  348,  49,  50,  51,  52,  53,  54,  60)  61,  70,  71. 

Vol.  II.  A  a  miilion^ 
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miffion,  "  Maria,  filia  et  hseres  Jacobi  QuinLi,  ira- 
"  per  Regis  Scotorum,  communiter  vocata,  Regina 
"  Scotorum,  et  Dotaria  Francise."  And  this  was 
*'  done  becaufe  to  have  called  her  diredlly  and  pie- 
"  cifely  Regina  Scotorum,  could  not  well  be  war- 
^^  ranted  in  law."  {x)  She  was  at  the  fame  time  al- 
lowed to  wear  all  her  badges  of  Dignity  and  H  oyalty 
till  after  her  condemnation,  when  they  weie  ilripped 
from  her  in  form,  by  Powlett,  her  then  keeper,  (y) 

Thus  far,  throughout  this  interelling  tranfaftion, 
we  have  ftudioufly  confined  ourfelves  to  the  fadlsj 
and  the  reafoning  of  the  times,  as  they  aclually  hap- 
pened, without  going  into  that  great  queflion  Vv^hich 
here  was  fo  decidedly  argued  upon,  "  that  a  Sovc- 
"  reign,  relident  in  the  dominions  of  another  Sove- 
"  reign,  may  commit  treafon,  and  be  tiied.for  it,  or 
"  any  other  crime,  in  the  courts  of  the  land."  Up- 
on that  queftion  we  are  now  called  upon  to  remark, 
and  in  our  opinion,  nothing  was  decided  upon  it  in 
point  of  facl,  by  the  cafe  before  us.  For  although, 
by  an  attention  to  it,  as  thus  minutely  ftated,  we  may 
difcover  much  reajonijig  for  the  affirmalive,  yet  nei- 
ther was  2Xiy  fair  precedent  quoted,  nor  does  the  cafe 
itfelf  amount  to  one,  if  all  the  circumftances  are 
conlidered.  Mary  had  never  been  that  free  agent  in 
the  kingdom  of  her  Sifter  C)ueen,  fo  as  to  conftitute 
the  cafe  of  an  Alien  Sovereign  protected  by  the  Law 
and  infringing  it,  which  muft  always  be  fuppofed  be- 
fore we  can  go  into  the  queftion  at  all.  She  had  alfo, 
as  we  have  feen,  been  detained  prifoner  from  the  firfl, 
by  right  of  war  \  and  under  this  view  of  the  matter, 
it  may  be  faid  to  amount  to  no  more  than  the  cafe  of 
a  prifoner  of  war,  detained  always  in  prifon,  and 
alTenting  to  an  aft  againft  the  life  of  his  GDnqueror; 

(at)  See  Popham  (Attorney  General's)  letter  on   this  fubje(5t. 
Strype  3.  364. 
(^)  Camd.  369. 

in 
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in  which  the  true  manner  of  proceeding  againft  him 
would  be  in  the  iiimniary  way  of  martial  law,  with- 
oat  having  recourfe  to  the  municipal  courts  of  the 
country.  Of  this  opinion  was  the  Civilian  Zouch, 
when,  a  century  afterwards,  he  came  to  review  this 
celebrated  tranfadion  ;  he  holding  exprefsly,  that  no 
Sovereign  can  be  regularly  tried  in  the  courts  of  ano- 
ther Sovereign,  although  he  may,  upon  provocation, 
be  proceeded  againft  in  open  violence,  in  the  fame 
manner  as  if  he  had  remained  at  home,  and  war  had 
been  declared  againft  him.  And  this  he  affirms,  with 
reafon,  to  be  a  full  anfwer  to  the  argument  againft 
the  immunity  of  Sovereigns,  that  if  it  were  allowed, 
the  foreign  would  be  in  a  better  condition  than  the 
native  Prince,  (z) 

The  whole  therefore,  in  our  opinion,  that  the 
cafe  of  Queen  Mary  can  in  fa6l  amount  to  as  a  prece- 
dent, is  this ;  that  a  Sovereign  Prince,  in  the  territo- 
ry of  another  Sovereign  Prince,  detained  by  right  of 
war,  and  treated  from  the  firft  as  an  Enemy,  Avas,  up- 
on confpiring  againft  the  life  of  his  Conqueror,  put  to 
death,  by  the  decree  of  a  Court  exprcfsly  erefted  by 
law  to  watch  over  his  attempts,  and  enquire  into  the 
truth  of  the  fa6ls.  Whether  it  was  neceifary  to  eredt 
fuch  a  Court  by  law,  and  for  fuch  a  purpofe,  is  ano- 
ther queftion ;  and,  at  any  rate,  to  try  an  enemy, 
taken  and  detained  prifoner  by  right  of  war,  in  the 
common  Courts  of  the  country,  is  too  notorioufly /r- 
regular,  to  need  any  comment  at  all.  Withrefpedl 
to  the  queftion,  whether  a  param.ount  Sovereign,  at 
■peace  with  another,  freely  refiding  in  his  country,  and 
committing  a  crime  either  againft  the  pofitive  law^  of 
the  land,  or  againft  the  law  of  nations,  is  fubjeft  to 

(sr)  Et  fi  cum  in  territorio  principls  in  quem  conjurarunt  de- 
prehenli  funt,  prasfenti  vindifta  uri  melius  videbitur;  juri  gen- 
liam  convenit  pro  hollibus  declarare,  unde,  non  expciiatojudicio^ 
cuh/is  eos  interficere  impune  liceat. 

Solut.  Quseft.  de  Jud.  Leg.  <Sjc.  iScc.  84. 

A  a  3  the 
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the  mmilcipal  jurirdidion  of  that  country ;  wheihci' 
this  was  found  law,  aUhough  it  muft  be  confelfed  that 
fuch  was  the  length  to  which  the  Englifh  Govern- 
ment meant  to  carry  it,  the  cafe  in  our  opinion,  de- 
cides nothing,  t'or,  v)hatever  may  have  hccn  the 
leafoning  of  the  Statcfmen,  the  Parliameni:,  or  the 
Judges;  asafa^y  it  cannot  be  made  to  go  farther 
than  what  has  adually  been  itated.  At  the  fame 
time,  that  reafoniug  is  left  upon  its  own  ground  ;  and 
whether  as  an  abftrad  propofition  it  is  found,  or  un- 
found,  we  pretend  not  to  decide,  contenting  ourfelvcs 
'with  having  fhewn,  that,  if  it  is  the  former,  it  is  at 
leaft  not  fupported  by  znyfiill  cafe  in  the  hidory  of 
•the  world. 

•Others  again  endeavour  to  throw  the  cafe  of  Ma- 
ty entirely  aiide,  by  aifuming  ail  the  way  through, 
that  file  was  in  reality  not  a  S'A>ereign  when  fhe  came 
into  England,  or  at  the  time  of  her  trial ;  and  of  this 
op'nion  is  Vattel.  (<3)  I  fear,  however,  that  the 
fads  will  not  lupport  this  fort  of  reafoning.  The 
whole  of  what  has  been  llated,  fhews  very  clearly, 
that  Mary  came  into  England  an  acknowledged 
Queen;  and  as  fuch  her  Ambalfador  (the  Bijh',;p  of 
liofsj  at  the  Engliai  Court,  was,  even  upon  noto- 
rious delinquency,  allovred  his  privileges. — As  fuch 
•sX{o  flie  was  ccnfidered  in  all  the  reafoning  of  the 
Statefmen  and  Civilians  concerning  her  ;  and  herdig- 
iiity  Vvas  exprefsly  acknowledged  u'henever  thofe  dif- 
ticult  queftions  concerning  the  right  and  manner  of 
nnnifhing  her  were  difculTed.  And  though  the  Par- 
liament affected  to  call  her  "  the /^/^  Queen;'*  and 
fne  was  defcribed  at  her  trial  merely  as  the  '*  heirefs'^ 
of  Ki'Jg  James,  yet  fhe  enjoyed  the  rcfpedl  and  the 

iii)  Vattel.  2.  7.  JoS.  jLe  i^iaicux  exemple  de  Marie  reine 
d'Ec'jlTe,  que  I'on  voit  fi  fouvent  allcgue  en  cette  matiere,  n'y 
vient  pas  fori  ?.  propos.  Cette  PrincelTe  ne  poiredoit  plus  la  cou- 
Tonne  quancl  tile  vicaien  Ar^j^ieterie,  w>  qu'ell^  y  Tut  a:re;e,  juge^eet 

coriJaninee. 
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badges  of  Royalty,  and  was  not  Gripped  of  ihemtill 
after  her  condemnation. — This  manner,  ihcrefore,  of 
confidering  her  as  a  private  perfon,  is  only  calculat- 
ed, I  think,  to  elude  the  quefiion  which  is  ^crerally 
founded  upon  her  cafe  ;  although  it  is  certain  that  to 
thofe  who  can  confidcr  her  as  not  acknowledo^ed  bv 
the  Englilh,  it  will  have  the  cffcd  which  Vattel  fup- 
pofes. 

"With  refpe6l  to  the  main  quefiion,  v/e  are  not  here 
called  upon  to  endeavour  to  decide  it,  although  the 
opinions  entertained  upon  it,  it  was  our  duty  to  relate. 
The  tenor  of  thefe  opinions  in  England  we  have  al- 
ready ihewn  ;  and  it  muft  be  owned,  that  whatever 
may  be  fappofed  to  have  been  decided  at  the  time 
concerning  the  depolition,  or  the  foi-ereignty  of  Ma- 
ry,  the  Minifters  and  Lawyers  of  England  held  in  the; 
mofl;  decided  terms,  that  a  Sovereign,  acknowledged 
as  fuch,  and  reliding  freely  within  the  territory  of 
another,  was  liable  to  be  puniflied  for  Treafon  by  thQ 
courts  of  the  land.  Of  this  opinion  alfo  vrere  fcvc- 
ral  foreign  Jurifls,  fuch  as  Hottoman  and  Arnifs:us. 
At  the  fame  time,  the  reafoning  upon  which  they 
chofe  to  reft,  is  liable  to  decifive  objections;  for  tho 
law  of  nations  was  then  but  Uttle  known  ;  and  all 
the  arguments  concerning  it  were  taken  fiom  the  civil 
law  of  the  Romans,  the  inefficacy  of  which  we  ftiali 
prefently  have  occalion  to  difcufs.  Thus  Hoiionion 
founds  his  opinion  upon  the  Roman  maxim,  that  a 
Magiftrate,  out  of  his  province,  is  no  longer  inviola- 
ble ;  (^)  as  if  any  parallel  could  be  drawn  between  a 
Sovereign  Prince,  holding  his  throne  from  no  one, 
and  liable  to  no  jurifdidion,  and  a  Subjedl  Officer 
holding  a  deputed  authority!  It  is -right,  however, 
to  review  a  polition  of  Zonch  upon  the  other  fide,  in 
which,  probably,  he  trufts  too  much  to  the  prece- 
dent he  offers. — In  defending  the  exemption  of  So- 

{V)  Ap.  Zouch  Solut.  Quaefl.  56,  57,  58. 
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verei^s  from  triaU  he  goes  fo  far  as  to  fay,  they  are 
Sovereigns  in  a  foreign  country,  even  quoad  their 
own  jurifdidion  in  criminal  caufes.  This  he  founds 
on  a  cale  contained  in  FJeta,  in  vjhich  IngeWam  dc 
"bJogent  being  taken  in  the  Palace  of  Edward  1.  of  Eng- 
land, when  that  King  was" at  Paris,  for  having  ftolen 
fome  filver  plate,  there  was  made  a  queflion  concern- 
ing the  perfon  who  was  to  try  him;  and,  after  fome 
debate  between  the  Steward  oftheEnglifhHoufehold 
and  the  French  Magiftracy,  the  King  of  England 
was  allowed  the  privilege  of  his  Palace.  If  ArniJcBus^ 
fays  Zouch,  had  been  aware  of  this  cafe,  he  would 
not  fo  rafhly  have  held  that  Sovereigns  loft  their  pri- 
vileges in  a  foreign  country  !  {c)  At  the  fame  time, 
from  Zouch's  own  m.anner  of  relating  this  precedent, 
I  think  it  is  very  doubtful  whether  it  was  determin- 
ed for  the  foreign  King,  "  as  a  known  and  univerfal 
*'  cuftom,"  or  whether  it  was  not  merely  a  concefli- 
on,  or  compliment  on  the  part  of  the  French.  The 
words  are, 

"  Habitis  tunc  inde  tradlatibus,  in  Concilio  Regis 
"  Franci££  confidcratum  fuit,  quod  Rex  Anglise  ilia 
*'  regia  prerogativa  et  hofpitii  fui  privilesio,  v.iereiur 
*'  &  gaudereL"  (d) 

It  was  a-greed  that  the  King  of  England  m/gh 
ufe  and  enjoy  the  prerogatives  of  his  Palace  ! — At 
any  rate,  fo  weighty  a  matter  cannot  be  difpofed  of 
upon  the  authority  of  a  very  imperfed  and  antient 
cafe,  and  which  at  beft  can  only  be  the  foundation 
of  a  collateral  argument.  Vattel  holds  the  fame 
opinion  with  Zouch,  both  with  refpect  to  ihc  ex- 
emption of  a  Sovereign  from  trial,  and  the  enjoyment 
of  his  own  prerogatives  over  his  own  fubjeds  in  the 
foreign  State.  Leaving  the  latter  quefiion,  we  can 
only  cbferve,  that  the  reafon  he  contents  himfelf 
with  giving  for  the  form.er,    is  far  from  fatisfa6lory, 

(c)  Solvt.  Qujeft.  £cc.  82.  (d)  Id.  8 1. 

if 
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if  it  may  not  even  be  turned  againft  him.  A  Sove^ 
reign,  fays  he,  cannot  be  fubjed  to  the  laws  in  a  fo- 
reign country,  "  Car  on  ne^ry^w^j>^j-qu'ilait  con- 
*'  fenti  a  sy  foumettre  !"  he  therefore  holds  that  we 
ought  iofiipidaie  with  him  before  hand,  that  he  fhall 
fubmit  to  the  law^s.  i^e)  It  is  needleis  to  point  out, 
that  if  the  v/hole  depends  upon  the  mere  prefumpti- 
on  of  what  is,  or  what  is  not  the  intention  of  the  So- 
vereign, we  may  as  well  prefume  that  he  will,  as 
that  he  will  not  fubmit  to  the  laws.  Vattel  holds, 
with  more  reafon,  that  if  the  Sovereign  is  guilty  of 
any  hoftile  a(^,  he  may  be  proceeded  againft  as  a  de- 
clared enemv,  in  the  fame  manner  as  if  he  had  com- 
mitted  it  out  of  the  country.  (  /  ) 

It  may  feem  fomewhat  remarkable,  as  w'e  have 
contended,  in  another  place,  fo  decidedly  for  the 
exemption  of  AmbaiTadors,  who  are  but  the  repre- 
fentatives  of  a  Sovereign,  that  we  ihould  not  contend 
equally  for  the  Sovereign  himfelf?  Upon  this,  ho'vv'= 
ever,  we  have  to  obferve,  that  there  is  a  great  dif- 
ference as  to  the  caufe  for  which  one  Sovereign  vilits 
the  country  of  another.  If  he  chufes,  if  I  may  ufe 
the  expreliion,  to  be  his  own  Ambaffador,  and  comes 
to  treat  of  national  concerns,  all  thereafoning  ground- 
ed upon  the  necefiity  for  the  comnmnication  of  nati- 
ons will  apply  in  his  favour,  and  here  Vattel  is  al- 
fo  decidedly  for  him.  {g)  But  if  he  comes  as  a  mere 
traveller,  or  to  take  refuge,  without  any  bufinefs  to 
tranfad,  whatever  may  be  the  real  juilice  of  the  cafe; 
be  is  at  leafi  precluded  from  relying  upon  that  part 
of  the  reafoning.  He  is  alfo  deprived  of  a  much 
Wronger  argument  in  favour  of  A  mbaifadors,  namely, 
that  it  is  not  the  intention  o^  the  Law  of  Nations  to 
exempt  them  altogether,  but  iimply  from  a  foreign 
■jurifdiction  ;  fmce  if  their  crime  be  againft  the  law* 
of  nature,    it  is  natural  to  fuprofc  that  their  own 

(c)  Droit  des  Gens.  4.  7.  208.  (/)  lb. 

(^^•)  Droii  cleo  Gens.  4.  7.  ic8. 

laws 
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.la\vs;vill  punifn  them  :  whereas  in  the  cafe  of  a  So- 
vereign, lie  is  ameiiable  to  no  lair  in  his  ov.n  cccPi- 
try,  and  conCequently  the  punidiment  demanded, 
cannot  be  executed.  Upon  the  vrhole,  the  queftion, 
v.'hich  .has  been  called  by  p£?/t7?5/,  upon  another  oc- 
calion,  "  Anxia  et  codcfa,"  may  be  reduced  to  this; 
■whether,  if  a  Sovereign,  being  in  a  foreign  country, 
"  upon  no  national  bafmefs,""  but  on  a  mere  vilit  of 
curiolity,  or  having  taken  refuge  there,  commit  mur- 
der, or  any  other  crime  ag^ainft  the  law  of  nature: 
it  is  one  of  thofe  cafes  in  which  the  intereu  and  bufi- 
nefs  of  the  vrorld  are  more  benefited  by  letting  him 
efcape,  than  the  fupport  of  the  lav/s  is  w^eakened  by 
waving  the  panifliment! 

What  the  Law  atflually  is,  or  has  fairly  been  upon 
this  queftioD,  we  profefs  not  to  determine.  Througli- 
o'jt  the  cafe  we  have  been  reviewing,  we  have  con- 
tented ourfclves  v.ith  ftating  at  large  the  opinions 
that  were  held,  and  the  real  extent  of  the  prece- 
dent in  point  cf  faft.  We  have  alfo  reviewed  the 
cafes  relied  upon,  and  endeavoured  to  fhew  their  to^ 
lal  inefFiCacv,  The  reafoniuir  on  both  iides  we  leave 
to  the  reader,  fimply  obferving,  that  if  our  fenti- 
ments  upon  the  whole  matter  are  juf!:,  there  is  at 
leaft  no  cafe  in  the  hiftor}'  of  the  world,  by  which  to 
iupport  the  general  difcuffion, 

And  this  will  finiin  what  we  have  to  fay  upon  this 
interefting  fubjeci. — Whether  in  the  laft  caie,  the 
proceedings  of  the  Englifh  Council  were  governed 
iolel}'  by  their  haired,  or  their  dread  of  Queen  Ma- 
ry ;  or  whether  they  bona  fee  believed  their  argu- 
ments to  be  founded  upon  the  real  Law  of  Nations 
of  their  time,  it  is  perhaps  not  eafy  to  determine 
with  preciiion.  Certain  it  is,  that  however  from  the 
various  caufes  we  have  related,  Europe  may  be  faid 
to  have  been  improved  in  its  maxims,  much  yet  re- 
mained to  be  done.     The  hcftilities  of  nations  were 

ftill 
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ftill  often  carried  on  with  the  extremity  of  rigour,  ?.nd 
when  cafes  of  nicety  were  Harted,  the  ignorance  ot 
men  were  dill  To  great,  that  they  generally  fell  into 
difficulty,  and  often  into  aclions  which  caft  a  flainnp- 
on  their  honour.  Of  the  latter,  the  behaviour  of  lb 
generous  a  Prince  as  Fi<.ancis  I.  after  the  famous 
Treaty  of  Madrid,  is  a  ftrong  and  eminent  proof 
—Every  one  knows  the  price  which  this  King  had 
paid  to  Charles  V.  for  his  liberty,  after  the  battle 
of  Pavia.  He  agreed,  amongft  other  things,  to 
reftore  the  Dutchy  of  Burgundy,  provided  he  were 
firft  fet  at  liberty,  and  flipulated  that  in  cafe  he  fail- 
ed, he  would  upon  his  honour  and  his  oath  reiurn 
to  Spain,  and  once  more  furrender  himfclf  prifoner 
to  the  Emperor,  {h)  Nothing  could  be  clearer  than 
the  conducl:  v/hich,  under  thio  agreement,  he  was 
bound  to  purfue  ;  but  as  he  forefaw  a  very  unplea- 
fant  alternative,  he  fell  upon  a  meafuie  vrhich  no- 
thing but  the  ignorance  of  the  times  (though  compa- 
ratively fo  much  improved)  could  even  palliate.  A 
few  hours  previous  to  the  iigning  the  Treaty,  be  af- 
fembled  fome  of  his  friends,  and  after  enumerating 
the  arts  and  rigour  which  the  Emperor  had  employ- 
ed to  procure  his  affent  to  fuch  condition s^  he  made 
a  formal  proteft  in  the  hands  of  Notaries,  that  his 
confent  was  inuohiniary,  and  therefore  void  ;  and 
with  the  intention  to  break  it  thus  warm  in  his  mind, 
he  immediately  afterwards  figned  the  Inftrument. 
(/)  Scarce  was  he  fet  at  liberty,  but  the  coafequence 
of  fuch  intentions  was  made  evident.  He  joined  in 
a  league  againft  Charles,  with  the  Pope,  the  Vene- 
tians, and  the  Duke  of  Milan  ;  and  the  former,  pro- 
ceeding upon  the  old  Law  of  Nations,  operated  up- 
on by  the  Ecclefiaftical  Inflitutions,  made  ufe  of  a 
power  which  had  not  yet  been  abrogated,  {k)  and  as 


(/;)  Recueil  cles  Trait.  2.  112.  (?)  Id.  2.  107. 

(k)  See  Chap.  XIII.  p.  74. 
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the  fole  dire6lorof  cafes  of  confcience,  abfolved  the 
French  Monarch  from  his  oath.  (/)  In  virtue  of  this, 
and  OQ  other! pretences,  Francis  refufed  to  ex- 
ecute feveral  articles  of  the  Treaty,  and  when  the 
Imperial  Ambafladors  came  to  remind  him  of  his  ob- 
I'c^ations,  he  gave  audience  in  their  prefence  to  fome 
Deputies  of  the  States  of  Burgundy,  v/ho  ftoutly  af- 
ferted  that  at  the  time  of  maidng  it,  he  had  it  not  in 
his  power  to  alienate  the  dominions  of  the  crown, 
(;?2^  At  the  fame  time  he  refufed  to  return  to  prifon, 
and  thefe  v/ere  the  fubterfuges  of  the  mofl  open  and 
p-encrou-s  Prince  of  his  time,  to  elude  the  perform- 
lance  of  a  Treaty  v.hich  had  reflored  him  to  liberty. 
Tlie  refpeil  we  have  for  him,  make  us  wiihful  to  at- 
tribute thefe  unjuft  and  ioconfiftent  operations,  entire- 
ly to  the  blindnefs  of  his  age. 

But  the  rigour  of  the  laws  of  war  during  thefe 
limes,  was  equally  notorious  w^ith  this  ignorance  in 
the  interpretation  of  Treaties  ;  and  although  there 
certainly  were  not  thofc  delblating  ligns  of  extermi' 
nation  w^hich  had  marked  the  earlier  wars  of  Europe, 
yet  men  had  not  yet  by  any  means  acquired  that  foft- 
nefs  and  polifh  which  a  more  intimate  acquaintance 
with  their  duty  has  fiuce  taught  them.  The  Spa- 
niards, partly  from  their  zeal  for  catholicifm,  partly 
from  the  mere  purfuit  of  their  old  maxims,  continu- 
ed to  condemn  prifoners  either  to  death,  or  to  the 
gallies.  iji)  The  old  maxim  that  no  faith  ought  to 
be  kept  with  heretics  was  enforced  b}/  Catholics 
?igainfl  PrbteRants.  In  fome  countries,  even  C/^/7y?/^;z, 
(as  in  Mufcovy.^  it  was  fuppofed  to  be  periedily 
tiompatiblc  with  Chriftianity  to  commence  war  with- 
out any  denunciation  ;  {o)  when  Chriftians  and  Turks 

came 

(1}  Kobpvi.s  Ch.  V.  2.  346.  {n:)  Id.  34S. 

(n)  Kynier's  Fscd.  iC\  591.  Camb.  123. 

('.)  Camd.  225.  Ii  vvns  a  Rtiflian  Tzar  who  ordered  an  Arn- 
s^afTador's  hat  to  be   nailed   cO   his  head,  for  inOftinj;  upon  that 

part 
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came  to  be  oppofed  togcLher,  their  old  cruelties 
feemed  to  revive ;  (p)  and  in  the  wars  of  the  Low 
Couniries,  which  broke  out  during  the  period  before 
us,  there  was  fcarcely  a  tranfadion  fo  favage,  or  a 
maxim  fo  infamous,  but  found  fupport  and  counte- 
nance from  the  Princes  of  the  time,  {g)  At  the 
fame  time  this  was  the  pericd  of  great  improve- 
ments in  the  laws,  and  in  the  arts  and  fciences,  in 
moft  of  the  countries  of  Europe,  and  every  nation 
teemed  with  great  men,  (r) 

It  is  not  perhaps  altogether  impoffible  to  account 
for  this  backwardnefs  of  the  Law  of  Nations  in 
comparifon  with  other  improvements.  Mankind  in 
faft,  had  not  yet  thrown  off  the  trammels  in  which 
almofr  all  knowledge  had  hitherto  been  held,  and  if 
we  confider  the  manner  in  which  public  men,  even 
the  bed  intentioned,  endeavoured  to  account  for 
their  public  duties,  w-e  fhall  not  be  much  furprifcd 
at  their  want  of  perfedlion  in  thefe  particulars.  It 
was  not  till  the  age  of  Grotius,  that  they  began  to 
be  confirmed  in  the  improved  notions  which  the  cir- 
cumflances  w'e  confidered  in  the  laft  Five  Chapters 

part  of  tne  ceremonial  by  which  Ambaffadors  are  allowed  to  be 
covered  before  the  Sovereign.  (Lord  Carliile's  Embaffy  to  Ruf- 
iia.)  With  refpeft,  however,  to  the  neceffity  of  declaring  u^ar, 
it  is  reprobated  even  in  our  own  age,  by  Bynkerihoek.  Qujeil. 
Jur.  Pub. 

(a)  As  at  the  fiege  of  Maltha,  where  the  Turkiih  Ger.eral 
ript  out  the  hearts  of  the  wounded,  and  cutting  gafties  in  the 
dead,  in  the  form  of  a  crofs,  tied  them  to  planks,  on  which  they 
floated  with  the  tide  to  the  town  :  and  where  the  Grand  Mafter 
'n  return,  niaffacrcd  all  his  prifon.rs,  and  putting  their  heads 
iato  cannon,  fhot  them  into  the  camp,     Watfon's  Ph.  11.  i.  213. 

(^)   Grot.  Prolegom.'sS. 

(r)  It  was  the  peculiar  fortune  of  the  Hxteenth  century  to 
produce  the  greatell  perfonages,  perhaps^  in  the  whole  hiftory  of 
Europe.  They  were  Ch.  V.  Fran.  I.  Bayard,  Doria,  Luther, 
Erafmus,  Hen.  IV.  the  Guifes,  Coligny,  Sully,  William  I.  of 
Orange,  Parma,  Guftavus  Erickfon,  Sebailian",  Elizabeth,  Bur- 
leigh, Walfingham,  Sidney,  Effcx,  Raleigh,  and  Bacojif 

I  had 
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had  gradually  introduced  ;  and  we  may  probably  be 
fafe  in  affirming,  that  it  is  to  his  comprehenlive 
mind  and  learning,  that  the  law,  as  conftrued  at  pre- 
fent,  has  chiefly  owed  its  diflinguifhing  regularity. 
Of  fo  great  confequence  are  fometimes  the  filent 
exertions  of  the  clofet,  to  the  more  aclive  and  louder 
profeffions,  which  contend  with  it  for  the  govern- 
ment of  the  world  ! 

Wonderful  however  to  tell,  although  the  greater 
part  of  the  ideas  which  he  promulgated  are  fo  clear 
as  to  be  beyond  ail  refutation  ;  and  fo  natural,  that  we 
are  aftonifiied  (confidering  what  has  been  related) 
that  they  were  not  adopied  before,  they  were  con- 
fidered  as  hew  by  the  DoSJcrs  of  the  time;  and  it 
was  fome  years  before  they  made  their  way  into  the 
minds  of  iSovereighs,  the  only  perfons  who  could 
give  them  ciTccl. 

To  all  thefe  topics  v,  c  are  no\v  haflening,  and  wc 
have  at  length  to  confidcr  the  caufes  Vvhich  gave  rife 
to  the  Treatife  of  this  celebrated  man  ;  the  manner 
in  which  it  came  to  be  difleminatcd  ;  the  aid  W'hich 
it  has  met  with  fincc.  from  the  publications  of  vari- 
ous learned  perfoiL^  :  and  the  ultimate  and  great  ef- 
fect v;hich  it  has  bad,  in  bringing^ about  the  fyftem 
which  is  folloived  at  prefent.  The  dedudlion  of 
thefe  points  v/ill  clofe  ou:  enquiries. 


CHAP. 
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CHAP.     XVIII. 


THE    ACZ    OF    GROTIUS. 


i  HE  Law  of  Nations  then  about  this  period,  was 
a  vague  and  indeterminate  phrafe   in  every  body's 
mouth,  but  with  itw  precife  ideas  annexed  to  it. 
It  confifted,  as  we  have  obfcrved,  in  the  various  dif- 
cuiiions  we  have  hadoccafion  to  review,  of  a  firing 
of  undigefted  precedents,    the  fa61s  even  of  which 
were  but  little  underfiocd,    lb  that  they  might  be 
made  to  bend  almoil  every  way  that  fuited  the  pur- 
pofe  of  thofe  fi:a';eimen  who  affcded  to  take   them 
for  their  guide.     Little  of  fcience,  drawn  from  gene- 
ral rules  or  analogies,  was  thought  of;  fundamental 
principles  v.ere   fought  for  in  very  ditierent  forts  of 
fpirit,  and  there  being  no  clue,    every  thing  was  left 
on  the  hazard.     Some  recognized  no  law  but  that  of 
the  iirongeft  ;    others,  efpecially  the  lower  orders, 
concluded  that  war  put  an  end  to  all  laws  whatfce- 
ver  ;  thofe  who  were  more  regular,  pretended  to  be 
governed  by  cuftom,    a  thing  in  itfelf  too  variable 
and  vague  to  iTand  alone,  feldom   amounting  to  that 
univerlaliiy  v^'hich  can  only  give  it  authority,  and  at 
any  rate  often  an  authority  for  evil  as   well   as  for 
good. — Others,  more   philofophical,    formed  them- 
felvcs  in  the  fchools,  and  allov;ed  no  weight  to  any 
one  but  Plato  and  Aris  iotle,   although,  accord- 
ing to  Grotius,  the  truth  to   which  Arillotle  fo  much 
attached  himfclf,  had  not  more  mortal  enemies  than 
thofe  who  made  moft  ufe  of  his  authority,  (j)     Thofe 
alfo  of  antiquity  v/ho  were  propofed  for  imitation, 
were  folicwed  as  implicitly  in  their  vifions,    as  in 

their 
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their  good  fenfe.  Others  again,  approaching  near- 
er  to  the  bafinefs  of  the  world,  intrenched  them- 
felves  behind  the  civil  law  of  the  Romans,  from 
which  they  never  faffered  themfelves  to  wandv'^r. 
As  if  Ulpiafi  and  Fapinian  had  been  infallible,  and 
had  been  fent  down  from  Heaven  to  prefcribe  laws 
for /2// the  world;  or  as  if  its  various  nations  were 
always  to  find  a  certain  rule  of  conduft  for  their  in- 
tercourfe  with  one  another  as  independent  States, 
in  laws  made  for  one  integral  community,  which 
had  long  been  fo  totally  diifipated  that  few  veiliges 
of  its  original  people  remained.  Notwithflanding 
this,  however  the  greateft  public  lawyers  from  the 
thirteenth  to  the  fi3:teenth  century,  adjudged  all  con- 
troverlies  betvvcen  nations  by  the  rules  of  this  cele- 
brated lav;'  ;  and  the  errors  of  Acciirfius  and  Barto- 
luSy  which  might  be  excufed  by  the  "  Temporum 
fuorum  infelicitas,"  (/)  were  followed  on  the  fame 
authority,  by  the  two  famous  Spanilh  Civilians, 
Covarruviis  and  Vafques,  in  the  very  age  of  Grotius. 
{li)  The  general  excellence  however  of  this  law  was 
fuch,  as  to  excufe  the  European  States  for  the  high 
deference  which  they  paid  to  it :  So  high,  indeed, 
that  it  has  been  faid,  that  whenever  our  own  ordi- 
nances and  cuftoms  fail,  '•'  Tunc  ad  Jus  Commune  et 
*'  Romanumconfugimus,"  for  that  in  all  uncertainty, 
the  Roman  law  was  a  fheet-anchor  by  which  to 
come  to  equity,  the  precepts  and  duties  of  civil  life 
being  no  v/here  fo  well  laid  down.  {iv) 

Hence  Albencus  Gentilis,  who  bore  the  palm  from 
all  the  Jurifts  before  Grotius,  and  was  Regius  Pro- 
feiforof  Civil  Law  at  Oxford,  (1585)  {x)  lays  it 
down  that  all  Sovereign  Princes  are  bound  to  be  go- 
verned by  it,    in  the  difputes  which  ariie  between 

(t)  Grot.  Prolegora.  54.  (u)  Id.  55. 

(zL')  Beaver's  Hift.  of  the  Roman  Law,  135. 
(x)  Zouch.  Solut.  Qui?ft.  &c.  176. 

them. 
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them,  {y)  But  at  the  fame  time  this  celebrated  law 
was  often  calculated  to  lead  nations  into  error.  The 
Roman  Empire,  though  fo  vafl  in  its  extent  as  to 
embrace  a  tradi  of  couotiy  more  than  equal  to  Eu- 
rope, had  not  been,  like  Europe,  compofed  of  dif- 
ferent communities  independent  of  one  another  ; 
but  formed  one  nation  under  a  fupreme  Defpot, 
whole  will  gave  the  tone  of  behaviour  to  every  one 
of  its  members.  We  have  feen  into  what  miilakes 
this  led  many  of  the  Civilians  with  refped  to  the 
power  of  the  Emperor  over  other  Princes. — It  alfo, 
as  we  have  fhevi^n,  affesSed  alm.oft  all  the  earlier 
reafoning  which  concerned  the  important  privileges 
of  AmbajTadors,  the  word  Legatus.  the  Ai/ibalTador 
of  a  Sovereign  Prince,  being,  as  we  obferved,  p. 
3  1 2,  after  BynkerfKmeh,  often  confounded  v/ith  the 
Legatus  which  meant  the  mere  Deputy  of  a  fubjedl 
city  to  Rome,  and  confequently  a  fubjeft  himfelf. 

In  the  debates  between  the  French  and  Englifh 
for  the  reftitution  of  Calais,  (1567)  I  find  ftrange 
ideas  of  the  Lav/  of  Nations.  By  the  Treaty  of 
Ckateau  Camhrefis,  it  had  been  fettled  that  Calais 
fhould  remain  in  the  poffeilion  of  the  French  for 
eight  years,  and  then  be  reftored.  The  time  having 
expired,  officers  were  fer'a  to  demand  it  according  to 
Treaty ;  but  the  poffeflion  was  defended  upon  the 
principles  di  the  Roman  law.  "  By  the  fame  right." 
ikid  Hrjfi)ital^  Chancellor  of  France,  "  that  the  Eng- 
"'  liili  demand  Calais,  they  may  demand  Paris.  The 
''  title  of  the  French  is  as  old  as  the  kingdom  itfelf. 
"  Though  the  Englifh  polfelfed  \i  for  two  hundred 
"  and  thirty  years,  yet  the  right  tvas  in  the  Kings  of 
"  France,  and  that  no  lefs  than  the  Dukedoms  of 
"  Guienne  and  Normandy,  which  the  Englifh  had 
**■  detained  long  by  force  of  arm.s.  The  prefcription 
'•  of  time  v;hich  they  allege,  doth  not  prevail  among 

00  De  Jur.  Bell.  c.  5. 

**  Princes, 
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*'  /^77.':iYJ,  buithe;vv--^^'^i"p'"^^^i'^<^^'^^i  for  acccrdiLg 
"  to  the  Twelve  Tables,  "  The  aiiihonty  cgairj}  an 
"  enemy  is  pcrpctuaiP  (s)  Here  we  lee  the  whole 
clce  of  HofpitaPs  reafoning.  The  maxinis  of  the 
woiid  muil  have  fettled  that  whatever  is  fiXcd  by 
Tieaiy,  mufl  be  eiijoyed  as  by  pofitire  coBfect ;  but 
iheRomari law- havingalfo fettled  the*'  AdveiTus  Kcf- 
tem  "  £j£:2:a  JuSoriias^'  {a)  it  gave  a  colour  acd 
turn  ic  the  whole  of  the  FreDch  learoniGg. 

I  know  nor  whether  H'bhcs  had  this  JEterKa  Aucfc- 
ritas  ill  view,  when  be  gave  to  the  woild  his  ceie- 
brated  Treatife,  in  which  he  fo  much  ialiils  that  the 
iiate  of  war  is  the  natural  ftate  of  mankirid  ;  but 
ilich  a  pofiiion  was  by  no  means  calculated  to  im- 
prove the  Law  of  Nations,  or  to  bring  men  to  any 
ihinsi"  like  a  fenfe  of  what  it  ou^ht  to  be.  "  Every 
*•  independent  Commonwealth,''  lays  this  philc- 
ibpher,  "  has  a  right  to  do  what  it  ^kafes  to  other 
*•  Ccr/:r/2C7izv£aIfhs.  And  w  ithal  they  live  in  the  con- 
'•'  dition  of  a  perpetual  war,  and  upon  the  confines 
*'  of  battle,  with  their  frontiers  armed,  and  cannons 
''  planted  againft  their  neighbours  round  about/'  (b) 
HobbLs's  book  appeared  but  a  little  time  before  the 
Treatife  of  Gr:t:as,  and  we  may  luppofe  how  calcu- 
lated fuch  a  fundam.ental  maiim  was,  to  improve 
the  intercourfe  of  nations. 

L~pon  the  whole  then,  during  this  time,  the  Law 
of  Nations  continued  to  he  flutfluating  in  nearly  as 
much  uncertainty  as  ever,  and  was  lefi,  as  we  have 
feen,  to  be  applied  as  it  accommodated  itfelf  with 
the  intereft  or  caprice  of  thole  who  were  moft  con- 
cerned. And  although  men  had  become  more  en- 
lightened, and  faw  the  necellity  of  having  fome 
fixed  principles  which  mii^ht  govern  all  States,    as 

(s^  Cairden.  oS. 
V)  Cker  De  OSc.  L.  i.  c  12- 
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particular  laws   governed   particular  communities ; 
ftill  fo  many  impediments  arofe,  while  thus  diverted 
of  good  general  principles,  from  power,    ambition, 
and  even  religion,    (prevented  as   it  was  from  its 
original  fimplicity,)  that  though  a  certain  condu6l  in 
certain  fiLuations  was  obvioufly  neceflary,    yet  the 
reafons  for  it  lay  buried  in  obfcurity,  and  it  was  ra- 
ther to  be  hoped  for  than  expected,  (c)  Hence  fo 
many  cafes  whofe  arguments  and  decifion  appeared 
to  clafh  together  ;  hence  a  new  doflrine  upon  almoft 
every  new  fyftem  of  politics,  or  whenever  a  new 
character  appeared  in  the  world ;    hence  alfo  the 
cruelty,  bigotry,  M^ant  of  good  faith,  and  chicanery 
which  were  every  where  praclifed,  and  w^hich  al- 
moft form  the  chara6leriftic  of  the  ages  we  have  re- 
viewed.    It  is  faid  that  our  Lord  Bacon  "Was  the  iirfl 
who  perceived  the  imperfedlion  of  the  fcienc^-o£  the 
Law  of  Nations,    and  the  neceffity  there-^as  for  the 
happinefs  of  the  world,  that  the  rules  which  govern- 
ed its  condu6l  fhould  be  reduced  to  fixed  principles. 
Albericus  Gentilis  had  indeed  put  out  a  book  which 
made  fomething  like  the  attempt,  but  not  only  it  is 
not  fufficiently  general  when  left  to  itfelf,  but  he 
cramps  himfelf  by  fuppoling  the  Roman  law  to  be 
the  Law  of  Nations  :    above   all,    he  is  accufed  of 
refting  upon  doubtful  authorities,  w^hich  were  pro- 
mulgated, not  lb  much  to  fettle  the  truth,  as  to  flat- 
ter thofc  who  confulted  them,  and  of  leaving  feve- 
ral  very  noble  queftions  totally  untouched,  {dj  Many 
of  the  fame  objedtions  were  to  be  made  to  Balthazar 
Ayalay    to   whom   however,  as  well  as   to   Gentilis, 
Grotius  allows  confiderable  merit.     As  for  the  other 
Jurifts  who  had  attempted  to  treat  of  this  fubjeft, 
fuch  as  Vidon'a,  Henry  de  Gorcum,  Lupus,  Aria,  and 

(c-)  Artis  formam  ei  impor.ere,  mulcl  antehac  defUnarun-%  per- 
feclt  nemo.  Gro:.  Prolecjom,  xo. 
{d)  Grot.  Prolegom.  38. 
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various  other,  they,  according  to  Grotius,  dc 
tiberrimo  argumeaio,  pauciffima  dixerunt,  and  made 
no  diftindlion  between  the  natural  or  the  pofitive,  the 
divine  or  the  civil,  or  the  canon  laws,  {e) 

This  jumble  indeed,  which  was  made  between 
very  different  forts  of  law,  was  the  ftumbling-block, 
according  to  the  great  father  of  the  fcience,  of  all 
thofe  who  hadhirherto  attempted  to  treat  regularly 
of  the  Law  of  Nations.  At  the  fame  time  it  is  rather 
remarkable,  that  in  his  furvey  of  the  writers  who 
preceded  him,  he  makes  no  mention  of  Suarez,  the 
cleareft  of  all  thofe  who  had  attempted  to  difcufs  the 
law  of  nature,  and  the  difference  between  it  and  the 
Law  of  Nations.  Had  he  gone  on  to  treat  of  the 
minutise  of  that  latter  law,  the  labours  of  Grotius 
might  probably  have  been  much  fliortened.  The 
extra6ls  of  this  WTiter  of  the  fixteenth  century,  may 
poffibly  be  recolledied  by  the  reader  in  the  Firit 
Chapters  of  this  work.  With  all  thefe  objedious  to 
the  Do6lors  of  the  time,  are  we  to  regret  or  nor, 
that  the  Univer.Gties  of  England  had  put  forth 
nothing  upon  the  lubie6t  of  this  interelling  fcience  ? 

It  was  in  the  midll  of  this  uncertainty  about  true 
principles,  and  this  dearth  of  proper  authorities, 
that  the  philolbpher  of  Delft  rofe  like  a  ftar  amid  the 
furrounding  darknefs,  and  v^ith  an  ability  and  happi- 
nefs  peculiar  ro  himfelf,  had  at  once  the  honour  of 
inventing  and  bringing  his  fyflem  to  perfe61ion  :  For 
he  gave  to  the  world  a  Treatife  which  has  flood  the 
teft  of  time. 

During  the  life  of  this  great  man,  a  civil  war  had 
defolated  the  finefl  proAiixcs  of  his  country,  and 
like  other  civil  wais  which  are  continued  to  any 
length,  bad  degenerated  into  the  moft  horrible  licen- 
tiouihef^and  perfonal  hatred.  He  had  befides  this, 
obferved  throughout  the  Chrifiian  world,  a  cruelty 

CO  »J-  11' 
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and  injuftice  of  which,  to  u^e  his  own  words,  even 
barbarians  might  be  aihained.  War  was  denounced 
upon  the  /lighteii,  or  without  any  caufe  at  all,  and 
amis  once  taken,  all  reverence  for  law  human  or  di- 
vine was  laid  afide;  ''  as  if"  fays  he,  "  an  edi£l 
"  had  been  pibliilied  for  the  commi.iion  of  every 
"  fort  of  crime."  (/)  With  many  philofophers, 
this,  threw  things  into  the  other  extreme,  and  the 
amiable  and  learned  Erafmus,  a  man  v/ho  is  defcrib- 
ed  as  "  Pacis  Eccieliaiiicae  et  civilis  amantilhmus," 
endeavouied  to  prove  that  all  wars  whatfoever,  were 
illegal  under  the  Chriftian  Difpenfation. 

Gkofius  faw  the  difad vantages  of  the  tv/o  ex- 
tremes, and  he  had  well  diicerned  the  total  want  of 
fcience  both  in  ancient  and  modern  times,  in  the 
methods  purfued  to  obtain  a  knowledge  of  the  duties 
of  Nations.  He  therefore  refolved  lO  give  his  la- 
bours to  the  improvement,  or  rather  to  the  invention 
of  a  code  of  laws,  which  might  go  to  the  boitoni  of 
things,  and  fapply  authorities  where  authorities  were 
•wanting,  to  almoft  every  cafe  in  the  condu6l  of 
nations  which  could  happen  And  eminently  quali- 
fied he  was  for  this  mofc  noble  and  beaciicial  of  all 
tadss.  To  the  ftrongeft  mental  powers,  he  added  a 
learning  M-hich  on  aimoll  every  fubjecl,  and  in 
every  language  was  ftupenduons,  and  fupported  it  by 
the  moft  indefatigable  induilry,  a  virtue  incorrupti- 
ble, and  the  purefl  zeal  for  Chrinianity. 

The  world  are  perhaps  indebted  to  the  misfortunes 
of  this  wonderful  man,  for  the  Treatife  De  jure 
Belli  et  Pacis.  Having  entered  warmly  into  the 
theological  difputes  between  the  Arminicns  and  Go- 
marifis,  which  arofe  about  his  time,  he  was  involv- 
ed in  the  well  kriown  oppreffion  of  the  Penfionary 
Barneveli  and  the  Arminians,  by  the  Prince  of 
Orange.    The  Gomarifts  having  fhew^n  much  diipofi- 

(/)  Grot.  Pro]e;;om.  2S. 

B  b  2  tion 


S7i  THE  AGE  OF  GROTIUS, 

tion  to  tumult  and  iafurre6tion,  Barnenjelt  pideurcd  a 
decree  from  the  States  by  which  the  Magillrates  of 
the  different  cities  were  permitted  of  their  own  au- 
thority to  levy  troops  for  their  protedion.  This 
alarmed  the  Prince,  who  conceived  that  his  preroga- 
tive as  Captain  General  was  thereby  invaded,  and 
having  before  obferved  the  ftrong  oppofition  of 
Barnevek  to  all  his  views  of  ambition,  he  now  re- 
folved  upon  his  deftrudion.  He  therefore  dilband- 
cd  the  new  levies,  and  joining  with  the  Gomarifts, 
prevailed  in  the  end  in  procuring  the  execution  of 
the  Penlionary,  and  the  deftrudion  of  his  party. 
Groiius,  as  one  of  the  moft  adivc  of  them,  was 
condemned  to  be  ihut  up  for  ever  in  fuch  prifon 
as  the  States  fhould  think  fit,  and  with  this  profpedl: 
before  him,  he  entered  the  fortrefs  of  Louvejtien  in 
the  year  1619.— He  was  here,  however,  allow^ed 
the  ufe  of  his  library,  and  the  company  of  his  wife, 
a  W'Oman  Vv^ho  feems  to  have  been  illuftrious  for  va- 
rious qualities,  but  for  none  more  than  thofe  which 
peculiarly  compofe  the  province  of  female  virtue. 
She  was  juftly  and  eminently  celebrated  for  religna- 
tion,  fidelity,  and  conjugal  tendernefs,  and  at  the 
fame  time  for  a  very  noble  firmnefs  and  addrefs.  It 
was  by  the  exertions  of  thefe  qualities  that  fhe  pro- 
cured the  efcape  of  her  hulband.  Through  her 
means,  he  was  carried  out  in  a  cheft  by  his  ow^n 
guards,  and  flie  remained  herfelf  for  fome  time  vo- 
luntarily cxpofed  to  the  refentmentjand  indignation  of 
his  enemies. — He  afterwards  retired  to  France, 
-where  at  Balagni,  near  Senlis,  the  houfe  of  the 
Prefident  de  Mefmes,  a  man  of  high  reputation  in  the 
law,  hecompoled,  in  i625j  the  moft  noble  of  his 
labours,  (g) 

The  method  v/hich  he  purfued  in  order  to  produce 
a  work,  v<^hich,    although  coming  from  a  private 

is)  ^i*  ^*  Grot,  par  Burign/,  I/,  a. 
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man,  fhould  have  the  weight  of  a  code  of  laws  with 
Princes,  he  has  himfelf  expounded  to  us  w^ith  great 
-clearnefs  in  the  preface.  He  found  it  neceffary  to  get 
at  forae  certain  fixed  principles  which  fhould  be  ac- 
knowledged to  be  fuch  by  all  who  read  them.  In 
order  to  do  this,  he  was  obliged  to  furvey  all  the 
codes  of  morality  and  of  general  law  which  had 
ever  been  known  :  he  penetrated  into  all  the  fciences 
between  which  and  his  own,  he  could  difcover  any 
analogy ;  and  he  examined  the  opinions  of  all  great 
men  of  whatfoever  clafs,  from  which  he  could  extract 
any  thing  like  a  community  of  fentiment.  This, 
being  properly  arranged  under  its  ditfcrent  heads, 
together  with  the  vaft  additions  of  his  own  learning, 
and  the  fupport  of  all  that  could  be  drawn  from 
hiftory  by  way  of  precedent,  he  ventured,  with  very 
noble  ambition  to  imagine  might  be  received  by  the 
world  as  the  rule  for  their  duty  in  the  moft  critical 
predicaments.  The  event  anfwered  all  his  expedla-' 
tions  ! 

The  work  of  Grotius,  therefore,  has  for  its  fup- 
port, all  that  the  Philofophers,  the  Poets,  the  Ora- 
tors, and  the  Critics  of  antiquity  or  of  modern  times 
can  furnifh.  It  is  aided  by  all  the  lights  which  can 
be  drawn  from  the  famous  civil  and  canon  laws, 
cleared  from  its  defc6ls  and  the  falfe  gloffes  which 
had  been  put  upon  it  by  corrupt  or  ignorant  inter- 
preters; above  all,  it  is  finally  corre61ed  and  flam pt 
with  authority,  by  the  indications  of  the  divine  will, 
as  colle<5led  from  the  infpired  writers  of  the  old  and 
new  Teftaments,  from  the  comments  of  the  Hebrew 
divines,  and  the  authority  of  the  fathers,  {h) 

It  is  not  furprifing  that  a  code  thus  fupported, 
lliould  have  immediately  advanced  into  celebrity, 
and  put  down  in  the  end  thofe  various  heterogeneous 
compofitions  which  had  till  then  formed  the  rule  of 

{K)  Prolegoman,  40  to  56. 
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condud  for  nations,  and  occafioned  many  of  thofe 
difcordant  arguments  and  cafes  v.hich  we  have  re- 
lated. The  Elector  Palatine,  Charles  Lewis.. 
was  the  firtt  irriuce  who  had  the  honour  to  be  the  real 
patron  of  the  ivoik  ;  for  although  it  came  out  dedi- 
cated to  Lewis  XIIL  yet  it  was  ftrangely  neglected 
by  that  Kirg,  who  gave  no  reward  to  the  author. 
The  Eie6lor,  however,  ftruck  with  its  utility,  orderr 
ed  it  to  be  taught  publicly  in  his  Lxiverfiiy  of  He:- 
delturcj  and  founded  a  Profeffor's  chair,,  for  the  ex- 
prefs  purpofe  of  teaching  the  Lcji)  ci  Nature  and 
of  Nations,  At  the  fame  time  the  envy  of  the 
Learned  was  almofr  equal  to  the  merit  of  the  writer. 
Parties  were  formed  amongft  them  for  the  attack  and 
the  defence  of  the  code,  and  thofe  who  defended  it 
were  iligmai:ized  with  the  name  of  Groiims.  All 
this  was  not  uncomracn  ;  but  what  will  be  the  iclea^ 
of  thofe  who  are  verfed  in  this  excellent  Tieaiile, 
W"hen  t'  ey  a;e  told,  en  the  authoiity  of  BarbeyraCy 
that  Inch  v.  as  the  prejudice  againft  ir,  that  ic  was  fup* 
pofed  to  be  calculated  to  annihilate  the  three  great 
principles  of  the  Pvoman  lav/,  "  Honeste  vivere  ; 

'•    IsEMIKEM  L^EDERE  ;    SVVZA     CL'IQJJE    TRIBUERE." 

(i)  To  fuch  a  height  of  error  can  prejudice  and  oici 
habits  carr}'  us. 

The  found  firength  of  Grotius,  however,  fcon 
overcame  fuch  puny  oppofiiion,  and  he  had  the  fa- 
tisfaclion  of  oblerving  the  prcgrciTive  reputation  of 
bis  code.  It  became  very  early  the  favourite  ftudy 
of  the  great  GusTAvus,  who  is  laid  to  have  found 
as  much  pleafurefrom  it,  as  Alex akder  found  from 
reading  the  poems  of  HoMrR,  and  who  proved  his 
admiration  of  the  author,  by  ordering  him  to  be  cal- 
led to  the  public  employmeuts  of  Sweden.  In  1656, 
it  was  taught  in  the  univerfny  of  IVitteviburx  as  pub- 
lic law  'j  and  in  about  lixty  years  from  the  time  of 

(J)  Baibejr.  Pref,  to  Grot. 
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publication,  if  was  unlverfally  eftablilhed  in  C-^ris- 
TENDOiM  as  the  true  fountain-head  of  the  Eukopladj 
Law  of  Nations,  (k) 

We  may  fuppofe,  however,  that  the  minds  of  men 
being- now  called  to  new  and  im.portant  matters,  did. 
BOt  let  the  fubject  pafs  oiT  without  adding  thtir  la- 
bours to  its  elucidation.  Accordingly,  innumerable 
commentaries  were  w-ritten  upon  it  with  various  fiic- 
pefs,  fome of  which  havearifen  to  authoiiiy,  altiiough 
the  moft  of  them  have  died  aw^ay,  and  are  forgotten* 
Two  great  works,  however,  have  been  founded  up- 
on the  Treatife,  De  Jure  Belli  ef  Pads,  which  have 
defervedly  attained  to  fach  celebrity  and  weight, 
that  we  cannot  finilh  our  fubject  without  giving  a 
place  in  it  to  their  authors.  The  firft  is  the  famous 
workof  Puffendorf;  the  fecond,  of  Vattel. 

Although  Grotius  had  taken  a  moft  extenfive 
range,  and  endeavoured  to  fearch  the  duties  of  na- 
tions in  war  and  peace  to  the  bottom  ;  yet  the  lovers 
of  abftraft  reafoning,"  independent  of  particular  ap- 
plication, found  that  there  was  fomething  wanting 
to  the  perfection  of  his  Icience.     He  had  entitled  his 
work.    The  Lazis  cf  War  and  Fence,  in   order,   fays 
Barbeyrac,  (/)  to  engage  the  attention  of  Statefmea 
and  Generals,  whom  it  moft  concerned  to  underftand 
them.     He  was  forced,  therefore,  to  plunge  at  once 
into  his  fubjedt ;  and  although,  as  he  goes  along,  he 
fatisfies  his  readers  as  to  the  reafons  for  their  duty, 
yet  it  is  by  arguments  taken  up  as  it  were  pro  re  nata, 
the  elements  cf  which  are  iuppofed   to  be   already 
underllood  ;  or  if  elementary  principles  are  neceffary 
for  the   elucidation  of  the  point  before  him,  a  long 
difcuifion  branches  out  from   the  immediate  fubjcdl, 
which  we  feel  would  be  better  difpofed  of  fomewhere 
elfe:  in  the  fam.e  manner  as  if,  in  proving  a  propoli- 
;ion o^ Euclid,  v.e  had  not  gone  over  the  preliminary 

{k)  lb.  {I)  Barbejrr.  Pief.  to  Gror. 

propoliticus 


37<5  THE  AGE  OF  GROTIUS. 

propolitions  on  which  it  was  founded,  but  were 
obliged  to  ftop  in  the  middle  of  it,  to  prove  the  fun- 
damental pofiiion. 

It  was  to  remedy  this  defe6l  in  method^  that  Puffen- 
dorf,  many  years  after  Grotius^  took  up  the  fubjedt 
anew;  and,  beginning  with  the  fyflem  of  human 
nature,  endeavoured  to  analyfe  the  heart  and  mind 
of  man  as  independent  of  fociety,  before  he  came  to 
enquire  into  his  duties  as  a  citizen.  The  whole, 
therefore,  of  what  is  called  Moral  Philosophy,  \ 
was  fet  forth  in  detail  by  this  great  writer,  as  a  proper 
{upplement  to  what  was  wanting  in  Grotius,  and 
as  the  true  foundation  of  the  public  duties  of  nations. 

Thefe  two  works  together,  formed  for  a  long  time, 
and  form  ftill,  the  fources  to  which  all  Statefmen  and 
Moralifts  mull:  look  for  the  refolution  of  difficulties, 
aud  the  dire61ion  of  virtue.  They  are,  however,  not 
totally  without  objeflion,  although  the  objedlion  is 
applicable  more  to  their  manner  than  their  matter  ; 
more  to  the  accidents  of  time  and  place,  than  to  their 
intrinfic  worth.  In  the  lirft  place,  they  feem  to  la- 
bour too  much  under  the  heavinefs  of  form,  which 
charaderifes  mofl  fDrenfic  treatifes.  Their  fpcculati- 
ons  are,  beiides,  loaded  fo  much  with  quotations, 
that  they  are  abfolutely  weighed  down  by  them,  and 
the  progrefs  of  the  reader  to  the  end  propofed,  is 
inconceivably  impeded.  Not  to  mention  that  the 
work  of  Puffendorf,  although  it  fupplies  the  method 
which  was  wanting  in  Grotius^  poffclfes  not,  per- 
haps, that  brief  perfpicuity  which  in  a  long  courfe  of 
reafoning  is  fo  delirable.  In  addition  to  this,  it 
has  been  fuppofed  that  the  views  which  thefe  two 
great  men  have  taken  of  their  fubjed,  have  not 
a6lually  been  fo  clear  or  fo  extenfive  as  they 
might  be.  Grotius  is  imagined,  in  making  the 
ilrong  feparation  which  he  does  between  the  Law 
of  Nature  and  the  Law  of  Nations,  to  have 
confined  the  latter  too  much  to  aduai  caivention. 

Puffen^ 
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Puffendorf,  in  affirming  that  the  Law  of  Nations  is 
exaSly  the  fame  as  the  Law  of  Nature  obeyed  by  in- 
dividuals, only  applied  to  ftates,  inftead  of  men  ;  is 
thought  not  to  have  entered  deeply  enough  into  the 
matter.  For  it  is  contended,  that  the  particular  ap- 
plication of  this  Law  to  Nations,  is  fuCceptible  of 
various  modifications,  according  to  the  different  na- 
ture of  the  fubjedls  on  which  it  has  to  v/ork,  and 
which  confequently  renders  the  detail  and  minutise 
of  it  different  from  the  mere  Law  of  Nature  as  obey- 
ed by  individuals.  Hence,  therefore,  fomething 
was  ftiil  fuppofed  to  be  wanting  to  the  perfection  of 
the  fcience.  {m) 

It  was  this  which  gave  rife  to  the  Treatife  of  Vat- 
TEL,  who,  in  his  preface,  has  entered  nicely  into  all 
thefe  diilinclions.  Whether  his  objections  to  Gro- 
iius  and  PiiffendorJ  were  fo  weighty,  as  alone  to  ren- 
der a  new  code  neceffary,  it  is  perhaps  needlefs  to 
enquire.  Certain  it  is,  that  the  world  is  obliged  to 
him  for  a  very  complete  work,  the  model  of  which 
is  more  light  and  elegant  than  that  of  thofe  heavy 
though  magnificent  fi:ru6lures  which  we  have  furvey- 
ed;  for  he  has  thoroughly  cleared  them  from  the 
cumbrous  ornaments  which  were  fuppofed  to  adorn 
them,  and  has  rendered  the  w^ay  into  the  interior 
lefs  difficult  and  obfcure.  His  method  is  excellent : 
he  marfhals,  in  the  outfet,  a  feries  of  preliminary 
principles,  on  which  he  profeffes  to  found  all  his  fu- 
ture reafoning,  and  to  which,  in  the  courfe  of  it,  he 
regularly  refers.  Whether  his  preliminaries,  howe- 
ver, will  always  bear  out  his  conclufions,  it  does  not 
come  within  our  intention  to  examine.  At  the  fame 
time  one  objedlion  may,  I  think,  fairly  be  made  to 
him,  which  is,  that  he  is  too  general,  and  often  too 
flight,  in  his  reafoning,  and  attends  too  little  to  its 
particular  application ;  a  mode  for  the  molt  part  un 

(w)  Vattel  Dr.  de$  Genj.  Pref. 
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fatisfa£lory,  and  frequently  dangerous.  It  is  perhaps 
a  confequen^e  of  this,  or  to  avoid  the  oppofite  fault 
of  his  two  predeceifors,  that  his  work,  though  ftor- 
ed  with  excellent  argument,  is  not  fufficieatly  fap- 
ported  by  the  authorities  of  cafes,  without  which 
even  the  reafoning  upon  natural  law  will  want  much 
ufeful  elucidation,  but  which  forms  the  very  eifence 
and  bafe  of  all  that  concerns  what  he  calls  the  pofi- 
five  Law  of  Nations,  {n] 

The  Treatife  of  Vattel,  therefore,  does  not  appear 
by  any  means  to  preclude  the  neceffity  of  ftudying 
the  works  of  his  mafters.  Whoever,  indeed, 
would  underftand  his  fubjedl  thoroughly,  and  be- 
come acquainted  with  the  Law  of  Nations  in  all  its 
nicety  and  extent,  let  what  will  be  his  own  ftores  of 
knowledge,  or  the  depth  of  his  thought,  can  hardly 
arrive  at  the  end  he  propofes,  without  giving  all  his 
mind  to  the  Treatifes  of  thofe  wonderful  men. 

And  thus  I  have  done  with  the  account  of  this  in- 
tereftiug  Law,  after  having  endeavoured,  poffibly 
with  too  great  minutenefs  of  attention,  to  trace  its 
progrefs  in  Europe  through  all  its  various  revolutions. 
We  havefeen  it,  compaaiively  regular,  though  cruel, 
under  the  morality  of  the  Greeks  and  Romans.  We 
have  marked  its  annihilation  under  the  foilcwers  of 
Odin,  and  a  barbarous  religion  :  Vv'e  have  beheld  it 
reviving  under  the  influence  cf  Ghriftianity  !  At  the 
fame  time  1  have  attempted  to  point  out  the  effeds 
of  all  local  circumftancesupon  that  part  of  it  which 
is  pofiUve ;  to  trace  the  account  of  the  uncertainty 
of  the  do£lrines  corcemina;  it,  lill  it  is  to  be  found 
reding  at  laft  upon  fure  ground,  under  the  pilotage 
of  the  great  Jurift  of  the  laft  century.  The  vaft  bo- 
dy of  materials  which  has  been  brought  together, 
has  fpun  out  the  work  to  a  length  fir  beyond  my  ex- 
pedlation  ;  yet  I  have  purpofely  paft  aiide  a  variety 

{n)  Vattel  Dr.  des  Gens.  Pref. 
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of  interefling  topics,  and  fome  very  noble  quef^ions. 
I  have  done  this,  as  well  from  the  want  of  leifure 
from  other  occupations,  as  from  the  fear  of  fatiguing 
the  reader  ;  nor  am  I  iafenfible  how  little  qualified 
in  maoy  points  I  have  been,  for  the  execuiinn  of  a 
work,  whofe  fubjedt  at  leafl  mufl  for  ever  be  of  con- 
fequencc  to  mankind.  Yet  am  I  not  trtally  without 
the  hope,  that  thofe  who  are  fotid  of  inveftigaticg 
the  nature  of  their  fpecies  as  it  is  to  be  found  iu  their 
adlions,  or  who,  not  content  with  what  is,  are  wil- 
ling to  be  told  what  was,  and  how  it  came  to  be, 
will  not  abfolutely,  throw  away  their  time  in  pera- 
ling  what  is  now  with  great  diffidence  committed  to 
the  world. 
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